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HITUKEM -v- HYUNDAI TIMBER COM.PANY LIMITED & MAEPEAZA 

High Court of Solomon Islands 

(Muria ACJ) 

Civil Case No. 132 of 1992 

Hearing: 23 July 1992 

Judgment: :24 August 1:~9:2 

';) Lavery for t-he Plaintiff 

A. Nori for the Defendants 

MUBIA ACJ: 

ex parte i..Y'J.junction granted by this Court on 13 May 1992 and for an 

c,rder of ejectment of the first defendant from the plaintiff's land. 

The fir,=.t :md second def"?nc.ants, by their summons, seek to set aside 

The plaintiff Cl'3.1IDS "that he is a merr..o"?r of the Suro Trio"? the 

member's of which are the owners cd Buro Land in the Halasova 8.rea. 

ihe first defend.an-c is a logging company ' . .;hieh has been issued ,.;ith a 

:"'i<:'ence to f"?ll trees and remove 'timber Ire\m the folloT,.;ring lands, 

namely, Makavore, Naiqao, Sarapaito and Vaululu. The second defendant 

is a member of tr..e Bur<) Tri:'e and residing at Pazaju Village within 

The plaintiff alleges that the first defendant has since 13 

November 19:~1 trespassed and C'c'n'tinues to tl.'espass on the plaintiff's 
1 • . :mo. 

defendant and the Buro Trice over 3uro Land within rlalasov-3.. It is 
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lltili~c,tion (f'.mendment) Act 198 1
.:'. fl.s against. the second defendant., the 

pl2_intiff alleges that ene n=.s urged erlC'OU!'agea and facilit.ated 'the 

trespa22. 

that on or- about 13 NCNember- 1991 a bar-ge loaoed v.'ith the fir-E.t 

oeiendant'E. emplc'yee and equipment. went ashore at Malasova. On 'the 

cutting o.ovm the plaintiff's coconut plant.ation. 

the clearing, hous.es wer-e cc'nstructeci for- the company employees and 

managers. Workshops wer'e also built. RoadE. were com:tructed in and 

ar'ound the logging camp aY'ea as well as int·o the bush. The plain':ifi 

Despite threatE (If o.estruction of his pr·oper·ties, the plaintiff 

r-efused to vacC.te his. '.rilla.ge. Then on (II' about 16 D'E'cem'bey' 1991 ",hile 

the plaintiff ano. his ia!;:ily ",er'e in their- kit.chen having br·e;:..\.-.£ast a 

large number clf men fr'o!!: the lc.lgging ce....rn:;:· together with other J'eople 

from other villages ent.er·ed the plaintiff's. village with bush v.nives, 

big E.ticks and chai..'1-saws. As they enter-ed the plaintiff's. village, a 

bulldozer iCollowed and entered the plaintiff'E. village o.estY'oying 

coconuts, bananas., cut-nut trees· and a garoen. The plaintiff agaLY'i 

attempt.eo t.o stop v.'hat 'the bulloozer' v.'aB doing but he could not. 

Himse If, his v.'iie and chilci:r·en were terrified. This was a planned 

attempt to evict the plaintiff and hiE· family from his. village and tc' 

and equipment wer'e Reuben Evala, Oliver Zapo and Ole Maepeza. On 

instruction from Ole 1-1aepeza, the men and the bulldozer IDc1ved further' 

into the village smashing c.ov.'Tl more trees. The L'len ,,,,ere shouting at 

the plaintiff to leave the place. The people from Supato came to 

c.onseguently the bulldc1zer and the men 
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plaintiff'::. newly planted C')C 1:-l"l'.1ts 'Nere destroyed as ",Jell as 4 

nec".:ares I)f the land nad been destroyed oy bulldozers. 

.. . ..... -pl-3.1ntl:: 30ug'ht and was gr3.nted 

injunction restraining the first defendant:" its serva.Y1ts agents 

fr')Jn further cle:?:dng 
. .. ..,., . .. .. 

tlmDe~, pl.e .. l1tB.'r,lOD, garoen IJr ot,ner :? ... r·eas 

c0ns~ructi0n or any 

' .. las found guilty of Contempt:. of Court ~0r 
, , 
oreacnes of the ex p3.r".:e 

injuncti')n ':order. ?ne 

':":on3t.ruction of a new g3.s01ine store. In 'She Contempt application, t.he 

C<)urt found that there was 3. clear disobedience <)f the Court Order by 

... . --
Pl=:'l,rl"C liI 'the 

;'articularly the conduct of the firs't and second def'?ndants befor'e 

3.nd 3.ft'?r the ex parte injunction order of 13 l"lay 1992, the Court 

should order 'that an int'?r loc1.1tcry 

The::'efendants c,bjected t.o the 

:'0ntin1.1a":ic'n of t.h'? inj1.lncticn. Th~ d~f~ndants further sought that 

should the injunction be continued. 'then it should be varied to allow 

fir2·t defendant to ('ontinue ,,7orking sine',=, it:, 'No'.11d be a while before 

It is -..::. Y'T" 
,:' -- .. firc-::, rle.fend=.r.1: 

entered the 10.."10. in Question under the authority of the lease ·...,hic:h 

'...,as entered intc' oe .. ·...,een itself and 'the second defendant on 9 

That:, be:r..g so the ex :::'arte ·-=,rder 3h,:·,1.J.ld ~.:: revoked. 
\ 

an inter'locut<::>ry stage ;--r:han LO gr'ant :;;rohioitory injunction. wnere ':1. 

t:Jnephero Homes Ltd -v- Sandham 
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The Court. is bound :0 'C3.Y.:e into account the benefit t-he ('r'J.er 

will confer on the plaintiff and the detriment which it will cause t.ne 

defendant-s .. This is necessary in order f~r the Court to achieve ? 

rail' 1"'8.3ult ~c.etween tr.Le part.ies .. 

disputes exist between the partie::. partkularly on the question I): 

':-wnership of t·1alasova where the fi!':?t. ¢efende~"1t now has its logging 

camp. There is apparent in the suomi22i':-n by counsel for the plaintiff 

the suggestian t.hat the land over which agreement to log had 
, 
oeen 

entered into between the first defendant and Niqao Tribe is a land 

called Niqao which is situated between Malasova Bay and Oula River ill 

tne nort.h. Tne second defendant while dep,~sing in her affidavit as e. 

member of the 31.11'0 Ene, :3igned agree!nent as one 

The only 

agreement covering Malasova is the Lease Agreement f0r the loggillg 

Ifle bae,is '=.\f the plaintiff's clai:n in the a<:·tion is that C'I. 

trespass and this application is to restrain the defendants from 

f 1.lrther tres:passing into Buro Land in 1:'1a1asova. second def.:::ndant 

Ine plaintiff ·also claims Qwnership over 

the same land. 

l!"le gues,:i.-:n of 0vJr.e~'si',ip of the 13.nd in gues":ion is they·ef::.re a 

,::entl'al i.331.1e h'?re. The Couri:. ~vill ::nly ~Tant a mandatory injunction 

if the "test as .3'?"C out in Shepherd Homes Ltd -v- Sandham is eatiBfied. 

The.t test. was set ou"C by Meg-gary .J. at pe.ge 412 where he saio:-

.••.•.•••• (In::l mCltion e..3 C'onr;~'''e..3t=-d. w'ith th=- rri e.1. th=-
court is l!'lr !'!lC're r=-lucreJJt to g!"e.nt e. me.ndat{~n' ir..jw1C'tiC'lJ 
rhe.n ir: r"~'111d be tl~ gom:: e. ":-'::>mpe.r::lble ;,rohibitl::>ry injunctiC'lJ. 
11'"1 E! :J':'I-:7:e.l ,--.-'3.2e t17."3 C~'~~11 .. t 172".12T. il1:-~r 3.1i3. f7-?1 3 l1i,Eil 

·".i-:?.!i!"'ee ~I- 33S~U"?J"1ce r:j~9.r ::t r.i"1e tria.l ir t\,"il1 5.p-r:eEtr th3.t rl1e 
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injuJJcriL-'n wa3 rightl.,,· !=',731Jtec'l: E'JJd this is a higher stand:u'd 
t)J31J i:.~ l"'el;,ui.:~ci I-Lil-' 3 ;.~!·~c'hil",jtf_il:'·F· i!] .. .fUJ'2~:tjL:!;. 0, 

The test of ''high degree of assurance requires that the court 

strong arld dear. Any 1e23er degree 1:>£ ':'Olwiction I:>n the strength cf 

the applicant-s C2.2e 'Nill result in a rehlsal of mandatory injunction. 

,3ee Locabail Finance Ltd -v- Agroexport [1~736J 1 WLR 657 where t,}'l:? 

Cc'urt of Appeal allowed t.he appeal on t:'1e basis, inter alia, that t.ne 

t,ria1 judge gr::mted a mandatory injunction ',.,rith a lesser degree 

':":>n'liction than Wa3 appropriate. 

In the present ca3e the ':'ompeting claims ':Jf owner3hip of the 

plaintiff and second defendant having been put in issue, the court 

must also have a high degree e.f assure.nee that if a mand9.tory 

injunction is granted that at the t!'ial it will appe9.r to be rightly 

gr.9.nted ~,ne 
'I _ .. • 

Ci.t2renrJ..s.nr. 

defend9.nt. in S11ephero Hc.:wes Ltd -v-

Sandham to the evidence as disclosed, I am left with a lesser degree of 

'~':>nviction that a mandatory order is appropriate here. 

-------------------------------------resolved n.et·.:l:;en 'She plaintiff and se':,·:·nd defendant, bringing in the 
------------------------------------------------

consider9.tion of the principles hid dc\wn in the ca£'e of fl..merican 

',.,rhe~her an interlocutory injunction sh';<'.lld be ,:>rdered in a pr,:>hibitory 

Accepting t.hat there is 3. serious issue to be tried. the Court 

Beti and Others -v- Allardyce and Others Civil e'aE'e 45 ot" 1992 =:md I 
\ 

need ne·t re~)e'3.t. "t:;'em herS'. 3uffke it to 29.Y that the on the evidence 

the balance of convS'nience ·.oJcu1:i f3.V0Ur '3.n c\rder 'which '.-Jould h'3.ve. the 

effect of m'3.int.:;.ining the "status quo" i:et\~'een the parties un:til the 

'!'ights of the :?3.:::'t ie.3 C3.D be fin:;;.lly deterrnined. 
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I feel that the proper order would be to grant an interlocutory 

injunction restraining the first defendant, its servants or agents 

from entering or carrying on any operations whatsoever on the land in 

question namely Buro Land in Malasova which land is particularly shown 

edged red on the sketch map annexed to the ex parte applicatioIL 

'The injunction issued against the second defendant on 13 May 

1992 is discharged-

However in view of the evidence of threats of violence as shown, 

I order that the second defendant, her servants or agents be 

restrained from interfering with, assaulting or threatening to assault 

the plaintiff and members of his family and all persons they represent 

in this actioIL 

I fur·ther order that the plaintiff, his servants or agents be 

restrained from interfering with or causing damage to the property of 

the first defendant that are already on the land in question-

The above orders are effective until the trial of the action at 

the next sitting of the Court in Gizo. 

T~e ex partE' ir.,:iunctic'n iEt varied 0nly to the extent 9.8 set out 

(G.J.R Muria) 

ACTING CHIEF JUSTICE 
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