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wB]SILI & PAlA (As Representatives of the Voramali Tribe) -v-
ALLARDYCE LUMBER CO. LTD and ATTORNEY GENERAL and BISILI, RONI, :
SAKIRI. HIELE. SASAE, POZA. HITE. DAGA & PATO

In the Court of Appeal of Solomon Islands
(Connolly, P Los and Goldsbrough JJA)

Nk
p

Civil Appezal Case No. & of 1882

Hearing: 1% and 20 August 1E8S

Judgment: 15 Septemoper 19¢

JUDGMENT _OF THE COURT: In 1987 the first respondent. Allardyce
Lumber Company Limited ("Allardyce’) wished to conduct logging
operations on customary land on New Georgiz knovn &S Kzzuluru Right

Hend Land (ERHL™. Iy viriue of szction SHINCr and (L8 PY

\ C
ciiing o trees wpon and the removel ol Timber <

‘licence authorising
- v T

ot be granted unless the Commissioner of Forest . 1

-

customary 1and may
Resources is satisfied that the applicant has obtained an approved al
agreement referred to in Part 1A of the Forest Resources and Timber vl |
Utilisation Act. A licence Wa& NECEssary becsuse. by virtue of \ |
section 4 of the Act. the f & tyee and the remocval of timher
ie an offence unlese, with excertions which not presently material,

y =1nd in accordance with the termes &and i

e

|
theee =zcte are done under !
conditione of a valid licence jecued under section o. i
With =2 view to © ~tzining an approved agresment, Allerd
revresentetives of the land
e

- . on

therefore opened negotistions with tribal

owners and application was made to the Commissicner of TForest b
Resources under section 5B(1)n) of the Act for consent to negotiate “
with the "appropriate Government’ which was the Government of Western
Province and the Area Council. in this case Roviena Area Council
("RAC") on behalf of the owners of the customary land in guestion.
Plainly enough, copies of +he =arplication were sent to Western

Province Government =nd to KAC =g was required by gection 5R(2). The g
steps required to be tsken thereaiter were prescribed in great detail
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e following provisions of Fart 114 zz it then stocd. We set out
) .

parts of those rrovisions in full:

“AC (1 After recelving & copry of an application
forwarded to It wiasr section SF an area comnitree whose
membership shall inciude persons having particular knowledee
ol custo - ] a ariectec byv  the

.

cory 1s receives -

(1} for & mseting  with the  aroroprizte
Government and tie arriicant in oonmsuiTesTion
witn them. &nd Settie &t thart meeting the
guantum ¢ share In the profite of the
venture of the applicant. and the terms of
the representation oI the aprropriate
Govermment in the management of  that

venture: and
(iZ) for & meeting of the arez cowwil to
consider such application and to determine
the matters specified in sub-section (4);
Frovigea that where the arsa cowuncil
rzlle TO Secure the Settiement ‘erred To
3] a2

4
jnd
M
4
D
+
'
4]
<
ot

and the area councl
Commissioner of Forest [KResources the
rejection oI the appiication. and the
eprjicetion shell be rejected by him
accordingliy:

(k) if it secures such settiement forthwith give Iin
such mamer as it shell consider most adeguate and effective
to the public within the area of its authority and. in
particular, to persons who reside within such ares and appesar
to it to have an Iinterest In the land., trees or timber in
guestion, notice of -

(1) such application:

(ii) the parties to, and terms of. the proposed
agereement: and

(111} the time and place fixed for the relevant
meeting under paragravh a(ii).

(=) Anyv notice given under sub-section (1)(b) shall reguire
any person who has reason to beliieve that the persons
intending to grant timber rights under the proposed agreement
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are not THhe persons, or 311 the persons. as

Jawrully able and entitied to grant such rights to s
meering rersrr=sd to in rthe n

notice under

1q consider

2al
~ice relates.  In considering

oy

=

J¢ .
the appiication, the area committee shall hnear any
t

cions made to It In response to the regulrement
provided Ifor in sub-section (2) and shall rake into account
~ard ers rejsvant to 2

(a} the guantum oFf share In the prolfits of the
venture of the applicant for pavment to tne
owners of the rfus an : q
renresSentation ]

i3
7111 whether such timber rights in anyv modified
grant giving particuiars or
5D (It dAny rerson who Is agerieved by anyv  act or
determination of an area council under section 5C may, within
one month Irom the date of the determination, appeal to the
customary land appea] court Aaving Jurisdiction I'or the area

In wnich th2 customary land concerned I8 situarey and such
ourt =hal _ . s

55 Yhen the Commissioner of Natursl Resources has
receivey a oeprrtilicare issued wunder section A0 and  has
satisrisd himselil Thart -




the Commnissioner of Natr
Minister that &approva
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one  montn  has  elapssa Ssince such

LA &t Jeast ) 3
cerriricare was Issued: and
() no  appeal wider section 5 has been lcdgea

he jssuing or such certilicere or. 1T an
s been lIodged. It has been rinally

S 3 ToO in
qQuiv compieted In the prescribsa formm and manne:
and thar the parties to. and the terms and
provisi . hoag , . j
certiricate or. where thers has besn &7 apirezl

~

wral Aesource hs].l' PECOTIEN d To The

a&Tresement.
&F (1 Upon receipt o©of & recommendaticn mage under
section SE. and the relevant agreemsnt. qulyv stamnped. the

icate in ;be rrescribed form

Minister may complere a Certif

aPProving the agreement.

zres commitiee (obviousiy & committee of the Councily -

(1)

Ori the conclusion of meeting (i) the area council was io issue
- ¥

call a meeting with the Provincial Government and Allardyce
to settle the quantum of profits payvable to the customary
land owners and that government’s participation in the
management of the venture (section 5C(1)(al)(i)); and

if it secured such settlement call a meeting of the area
council on notice to the public and in particular residents
with an apparent interest in the land, trees and timber in
guestion, to consider the application, the parties to and
the terms of the proposed agreement and any allegation
that the proposed grantors were not the persons and all
the persons entitled to grant such rights (section 5C(1)(b),

(2) and (3.

ehere of rrofite and Provincisl Governmens

I
T
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reprecentallon ant ITf QaiterminaTtion 88 14 whetiher the proposen
grant re thne persons and =1l the persones lawiully entitied to

ertificate could ncoxt

- - . e - . . _
iesued bv hﬁ‘.‘ on 18 Maron 1255 naming tweive persons as tnoess

entitied to grant timber rignte had noe STaTUulory val"C‘?.

e be under section 5C, set‘c'mg out the nzmes of the twelve persons

entitled to grant timber
been no appesl from the determination of 16 March.
could not be a certificste under section &5C(24).

The next step, 1T the provisicons ci Farit 114 hzd been duly

followed o this point, would have oeen for the Commissio

Nztursl Resources. under section SE, 16 recommend ©o the Minister
=

¢ set oul in section 5E this

(W

approvai of the zgreement. But zs C
only occur when he hzd "'received a certificate issued under section
5C'. As hzs heen seen, no such certificate ever came into existence
and his recommendation which eeems in fzct to have been made by the
Commiesioner for Forest Ekesources on his behali to the Wesiern

Province Minister of Land and Netursal Resources on 21 Novembbr 18668
(=3 Y

wze not s recommendsiion zut s
syproval on 235 November 19285 was not an spproval author-ised by Pert

1IA.

Iin point of law. thzt is really sufiicient 1o dispose of the
argument that an agreement for the purposes of Part IIA was duly
approved on 23 November 1888. In order to understand the subseguent
events, however, it should be mentioned that the Voramali line claimed
to be the traditionzl land owners of KRHL. The 18 March 1968
determination by KAT of the persone entitled to grant timher rlgn
included W.L. Faiz (obvicusly an error for W.G. Faiz) and A. BlSlh, who
were reprecentatives of the Voramali. HNegotiztione led to the signing
of an agreement between Allardyvece and four only of the twelve, W.G.

- 0y

Paia, Bisili. Szese and Dzgz. allegedly on hehslf of zll. However the
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Kalikzogu, =anothsr grou or  trice, wn2 had five of the twelve
representatives nomi naged by RAC, complained that they wer
parties to th2 agresement and later in the vear, on 11 November 1933, a
new or, as some would say, additional agreement was signed petween

,.;
<
4]
"M
D
jo
9]
3
Lo
i
ct
14
2
.}
fon
(a]
m
W)
3
-
ﬂ

Allardyce and ten of the tw
Paia, who had died on 7 Jul
when the aresa council mad

sing weres W.G.
v 1988, and k. ¥ze, who was alrnady cec
e

zrant timber rights on 18

-

1ittle importance. It should,
5f W.G. Paia his son, Hugh
the Voramall as their

rr—yv{

' A SR .
el whnat Loulowed waS

i o grant timber rights on
18 March 1988 brought zan action (Civil Case No. 93 of 1989) agzinst the
o . ,

Attorney-General, the Commissioner for Forest Hesources and the
Premizy oI the Western : Hugh Paia =as fourth
Jzisndant) for dezclarations -

iz

(o

W) tne Commissicner’s letter or 1 November 1333 on behalt of
the Permanent ZSecretary Ior Natural Resources validly
recommended the approval of the agresment under secticn
P SubN
~

() the Premier of Western Province had validly =pproved the
agresment pursuant to ssction 5r: and

(2} Allardyce was entitled t2 a grant of =2 4imber licence
(3ubject to the proper ezzrcisz of the discretion of the

igl P
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and for conseguential orders of mandamua. In giving judgment in the

tion on 1% August 1839, Ward C.J. observed of ths proposed
declarations (b), (¢) and (d) that they all related to the validity oI the
¥Fo i

agreasment on orm IV (a d‘BSC’I‘lDthD which

agreements) or to the acts of the Commissioner d the area council
under sections 5E and 5F. His Lordship reiused these three
declarations because the agresment oOr agrsements 2hculd not nava
been conzidered until zettlement waz reached under section BCAXa)i).
A2 o propozad desclaration (2), that depended on the making of
izclarations (o), (2} and (d) and it alzo was refused. Lz tp proposed
declaration (a), Hia Lordship observed that there was no guarantee
that t plainly enouzh a3 to the

timber rig'nt:—,) would pe prezsrved and
Lordznip saying -

5B, the area council may for good customary reasons consider
some other person has the right to repr 39 /
nresently repressnted bv the peopie who have died.”

"Ev the time of anv possible futwre application under section

fﬁ
5
o1
5
“
P
n
[a}
D
&)
2]
I
)

SINCRrned WAS Tnat Tne Rgroement or 3Irsemsnts were Invalld

1 n i
Were noT NecessArily the persons entitizd to Zrant Taimber r-ig%qts.

With =il respect, that considerartion doss not make t'..e idr’dnfifir-aﬁ'.iﬁn

3
O
)
i
0]
ot
C
3
o
[a3
<
w
o]
(o)
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1]
o]
n
§
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o

rasgs2d T others rdzntification of the ouatomary lzand cwne2rs wouk
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seem tO be raisvant if only 2s identifying the prima facie source o

y

the rights in.gquestion.

Accordingly, Ward C.J. granted no relief in Civil Case No. 93 of
1988 either to the plaintifis or to Hugh Pala as a de:endant hringing a
counterclaim.

The next event was that Parliament by Act No. 7 of 18380 provided
that any agreement for timber rights in the prescribed form in respect
icate of approval had iszsued under section 5F prior
to operation of the Act of 1980 should be deemsd to
have ‘heen wvalidly properly =and lawiully granted under the
corresponding provisions of the Act of 1890 notwithstanding that

ce a3t that time might not

with in every particular or reguirement. Act No. 7
into operati on, bv virtue of Act no. D of 18591, on 5 July

reference has already been

made, referred to in this appeal as the saving provisions, Act No. 7 of

section 5B znd section 5C of Part IIA in for
F=9
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Faced  with this legisizmtion, the Voramzlii, by their
representativas, Goraen Beti, Donald Zis:ily and Patrick Paia, brought
of 1992 in the High Court)} against Aliardyce, the
Attorney-General, and the remszining nine of the original twelve, J.
Zinihite having spparently died in the m By their Statement of
} iaintiffs pleaded non-complizncs with Part 118 by Allardyce
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ct
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ct
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(1)

(fhough n Tzirness To Thst COmrany

Y ilance in gquestion. By par: graph
10(i) of the 3tatement of Claim, it wass alleged that a certificate
sapproval issusd hy the Government Azentiss on or zbout Z8 July Lo
=

=
(obvicusly in reliznce on the 18930 iegisizticn) is invalid and that =z
I ]

Timber licences wnicn appezrs To have 12susd on 2 vctoner 1991 is ziso
invalid, it i3 not suggested that <the Pzrt [IA procedurs was

recommencesd znd TN appesnl n2Iore us was zrgusd on the nas

procedure upon wnic-h Allardvee could rely, coupled with the amending
legislation <If 1950, The plzintifis’ =zttzck the lzgality of the
Certificate o Appraval of 268 July 1330 on the further ground that the
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ready heen made is contraryv o section 8 of the Constitution.
; 2 amending Act did not r=medy the non-

i i Y will he unnecesszary for the High | '
determine the other attacks made on the validity of the Certificate of
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This bring us to the subject matter of this a

ppeal. The three
plaintiffs brought an application in the High Court to =atrike out
paragraphs 12 and/or 13 of the counterclaim of the defendants.
Paragraph 12 alleges that the nine third defendants "as
representatives of their respective lines, tribes, clans and families
are the customary owners of Kazukuru Right Hand Land together with
the true successors of the three deceased representatives Paia, Ege
and Zinihite as representatives of their respective lines, tribes,
clans and families”. Paragraph 13 alleges that in the premizes the
third defendants are customary co-owners of the land.

The plaintiffs” application was based on the view that by virtue
oI the decision of ths Customary Land Appeal Court in W Paia and O.
Bigili —v— I. Talasasa (CLAC No. & of 186789) affirmed by the High Court in
Paia -v- Talasasa [1880-817 S.I.L.E. 93 it was res Jjudicata that
Kazukuru land east of the customary boundary running from Ludokoma
to and up the Hoedeo Valley and thence northward to Baeroko was the
customary property of the descendants of Voramali led by their chiefs
W. Paiz and 0. Bisili. Muria A.C.J. declined to strike out paragraprh 12
and 13 on the ground that those decisions wers confined to the
customary ownership of Mamamizi Hill, a relativelyv =smzil area. In this
he followed the opinion of Ward C.J. in the first Allardyce case which
is discussed above. Examination of CLAC No. 6 of 1879 and the
Judgment of Daly C.J. in Talasasa —-v- Paia makes it clear that those
decisions wers not so limitad and the ratio of both of them was as set
out above. It is noteworthy that the CLAC Jjudzment referred to
earlier litigation in which Jacob Zinihite and Milton Talasasa
successfully restrained incurszion by E. Biku frem the east into Left
Hand Land. The decisionz relied on by the appellants do indeed
2stablish that Kazumaru land east of the customary bﬁundary was, in
custom the property of the descendants of Voramzalli led by 1"'neir
chiefs and the decisionsa ars not confined to the cwnersnip of Mamamis
i s sions are res Jjudicata only 33 between the
escendants of Voramali and the deacendants of Gulzmali. The twelv
persons nominated as entitled to grant timber rightz fell into the
following groups: Dunde 5, inciuding Paia and Bisili; Kalikogu 5; Bebea
1; and Munda 1. Whether the decisions in qQuestion are res judicata in
r=lation to all of them is something we are not in a position to
determine. The claim by the third defendants to be cusatomary oynersa
certainly seems strange having regard to the fact that many of their
nam=s appear in the cases as customary owners of Left Hand Land,
Jacob Zinihite being a convenient example. The evidence, however, does
not enable us to say that some of them at lsast are not entitled by
custom to be regarded azs descendants of Voramali in a way which would
gzive them customary ownership with thoze who have replaced W.5. Paia

r[l
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and Q. Eisili ae leaasrs cf tne Veoramzii, fuln & guestion is pest
resolved in the customary courts. We are therefore not in a position
to say that the refusal of Muria A.C.J. to strike out these paragraphs
on this ground is erronecus.

The paragraphs in gquestion however raise difficult gquestions
which must in the long run depend upon the applic
law and probablvy an elaborzte examinati o
Kazuluru peopie. Lgsuming for the moment that such guestions are
within the Jurisdiction cf th hiz’n Cﬂurr the trial of the lssue is
likely to be t
quite inconsistent witr; The rr-t\”zs:?-?rlc ol FarT
preszent Icrm and in the
The forme i
rom &
determinztion on this peint by the area council and further provided
and now provides that the decision of the Customary Land Appeal Court
shall be final and conclusive and shzll not be guesticned in anv
proceedings whatsoever.

provides

Now the is

¢]

ues raised by paragresphne 12 and 1%, the trizl of which
will involve such difficuities, time and expense. mzy well be whol
irrelevant to the case which the respondents seek to make out in this
action. We sayv this because it is clear thzt th y

[t0)
Q
M
-
]
3
Q
B
d
m
=]
o
n
+
]
m
—

ot the amending legisizticn. 1f thzt legisiztion is eifectuel, 1t e
immzterizl wnether the third deiendantes ana the three decezsed were

cr were not the customsry owners in fzct or, more relevantly, the onlv
persons entitled to grant timber rights in relztion to KRHL. The
irregulamues committed by the KAC and the Commissioner of Forest
Resources and the Minister denied the plaintiffs and their line the
right, under Part IIA, to appeal to the CLAC. The procedure prescribed
by Part IIA, which is the onlv wayv timber rights couid be granted over
customary land., was either ignored or mi=applied. The agreements of
June and November 1888 were not, azs hzs been seen, zgreementes Ior
the purposes of Part IIA. Eut thev have, if the amending legislation is
effectusnl, been put bevond chalienge.

This makes it necesszry for us to consider, =zs maitter of law,

&
the effect of the amending legislation. Fortunately, no contested
guestion of fact is involved.

Section 3 of the M&mdmmmw
Amendment Act (No. 7 of 1930) providea:

"3, For the purposes of this Act it is hereby deciared
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(ai any  licence  grantea  wigsr Farr 11 of  the
Frincipal Act pricr to coming into operation of
this amending Act s£hail be deemed to nave been
validiy, properiv and lawriuliy Eranted
notwithstranding thar the provisions of that Ferrt
In force at the tims of such £rant mav net have
been complied witn In  everv parricuiar or
IEQLIremENnt:

-:: ¥ b
Irorm 1n respett oI wnich
Approy i

Frincir

The amending Act came intc operation on & July 1880 by virtue of
section Z of & further amending Act (No. 5 of 1991). The licence
referred to in the pleadings is said to have issued on or zbout Z8
July 1880. It is therefore not within the deeming provision of

)

paragrarh iz

However, the sagreements Ior Iimber vighte reli
respondents were ones in resp b C
under section 5F purported to issue on .4-'5 November
Act no. 7 of 1880 came into operation. They zre thereiore deemed o
he zrproved agreements granted under the corres ponamg provisions of
Part 114 =ze inserted by that Act., "notwithstanding that the provisions
of sections 5B and 5C as in force at that t:une may not have been
complied with in every particular or reguirement.” We tzie thzt to mezn
that the verious non-compliznce with sections HE ano 50 discussed
above are no impediment to the validity of the agreements and the
approval thereoi. This is how such provisions hzve heen read for =
very long time. See e.g. Strouds Judicial Dictionary (5th Ed.)
"Notwithstanding” citing Dwarris on Statutes 683 and Chenie’s Case, 7 Co

Rep. 20.

The drzits 1 how would seem to have overiooked the fscot
that as hsas ’r.w:en ceen, sec-t.i.\n &£X reguired = certiflbate‘ under
section &C befiore the Commicssioner could lawiully mske &

recommendsiion 1o  the Minister =znd section &£F reguired a
recommendation lawfully made under section 5E hefore the Minister

might lawiully complete a certificate aprroving the agreement. Neither
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condition wasz szatizfied. If the agresmsnts in gusstion ware To pe

treated as validly approved, what was r=quirsd really was a provision
deeming sucn agreements to be approved agreemenis notwithstanding
that none of the provisionz of Part IIA nad been complied with.

on the ultimate outcome of thiz litization. They are there

embarrassing and vexatious and calculatsd to do no more than cause

great and neadless cost. In a senss, the outcome of this appe=zl
r

rezemeles Trs outcome of the first Allzrdyce caszs. From a3 strict
point of 1law, the correct order to make on this appeal is to grant
leave to zpp=2l, allow the appeal, set aside the ocrder of Muria A.C.J.
and in lieu corder that paragraphs 1Z and 13 of the countercizim be
ztruck out. As the ground on which we consider this should be done
was not raised before Muria A.C.J. there will pe no costs of the
arplication before him.

~onomic
The sadement of <hs Court iz a3 indiczted  zbove. ine

BY THE COURT

(P. D. Connoliy P.)

[ A——



