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Introduction

[1] The appellant, Mr Warren, a resident of Pitcaifard, faces 20 charges under
the Criminal Justice Act 1988 (UK) and five chargesler the Summary Offences
Ordinance (Pitcairn). These charges were laithénRitcairn Magistrate’s Court sitting
in Auckland, New Zealand, on 19 November 2010,rafie New Zealand Minister of

Justice granted permission under the Pitcairn Jrisdt 2002 (NZ) for the Pitcairn

Island Courts to sit in New Zealand in relatiorthis matter.

[2] The charges relate to pornographic images, videus @ocuments of an
indecent and obscene nature relating to both adaotischildren, found in Mr Warren’s
possession when search warrants were executed dtome and office on 26 May
2010. Mr Warren was found in possession of at l&&8 3 images and videos of child

pornography.

[3] On 1 August 2011 a Pitcairn Magistrate committedWhairren for trial in the
Supreme Court on the 20 charges under the Crindnstice Act. The five charges
under the Summary Offences Ordinance have beemrado pending disposition of

the more serious charges.

[4] The appellant first appeared in the Supreme Cau23®August 2011. On 29
September 2011 the Crown and the appellant joifitgd a Plea and Directions

Memorandum containing the following:

The Accused admits the following facts, subjecatdefence of legitimate or
reasonable excuse:

(a) On 26 May 2010 he possessed the photographsided recordings
referred to in the 20 charges;

(b) Those images if put before an English jury wioble found to be
indecent under English law;

(© Those images depicted children aged under a&ye

[5] Since then there has been a series of complexriptei$sues involving
numerous hearings in the Supreme Court and thet@buhppeal. Efforts by the
Courts and the Crown to advance the matter witbarable expedition have had to be

balanced with fair opportunity for Mr Warren to aaee the numerous challenges he



has made. We understand there is now agreemenththdrial is to be held in two

parts. The first part, to be held in New Zealasdscheduled for February 2016 and
will relate to matters arising in New Zealand, swah the forensic analysis of the
exhibits in the Electronic Crime Laboratory. Theeasnd part of the trial will be held on

Pitcairn Island at a later date.

[6] The matters before this Court arise from two Sugre@ourt pre-trial
judgments: the judgment of Lovell-Smith J on 12dber 2012 and the judgment of
Haines J on 28 November 2014, notices of appeahfdoeen filed respectively on 26
October 2012 and 23 December 201Zhe parties agreed that all live appeal issues
should be heard before this Court at the sittingro@ncing on 27 July 2015.

[7] At the outset of the hearing the Court orderedsipamt to s 50(3) of the Pitcairn
Constitution, that the Court of Appeal sit in Newafand and that an audio-visual link
with the appellant on Pitcairn Island be established maintained for the duration of
the hearing. Mr Warren participated throughout the five dayfieg via the audio-
visual link established, with only minor interrumtis from occasional brief

disconnections.

Pitcairn Island

[8] Pitcairn is an Overseas Territory of the United dlam. It is governed under
the Pitcairn Constitution created by the Pitcaimn§litution Order 2010, a statutory

instrument made under the British Settlements 8871

[9] Legislative power for Pitcairn rests with the Gawar, who makes Ordinances
after consultation with the Island Council. Exeesitpower rests with Her Majesty and
is exercised by the Governor and officers subotdirta the Governor. The Island

Council has the powers and functions set out irLtieal Government Ordinance.

! R v WarrerPitcairn Islands Supreme Court T 1/2011, 12 Oct@bé2 [Lovell-Smith J Judgmentand
Warren v RPitcairn Islands Supreme Court T 1/2011 and CP1B2P8 November 2014Hgines J Judgmeht

2 An order to like effect was made by this Couritsrjudgment of 12 April 2013, but because of thesual
route by which the live points on appeal from tlve Supreme Court judgments reached this Court, tfieciu
order was made on 27 July 2015 for avoidance obdou



[10] Pitcairn is one of a group of four islands situatethe Southern Pacific Ocean.
Its nearest neighbours are New Zealand, some Kb@@etres (3,500 miles) to the
south-west, and Peru, approximately 10,000 kiloese({6,200 miles) in the opposite
direction. There is no access to Pitcairn by thiere being no airport or airstrip, and
there is no sea port. Access by sea must culminatelivery of the passengers at
Bounty Bay by longboats operated by the Islandirs,to the precipitous perimeters of
Pitcairn Island. There is limited internet ancetesion access. Electricity is provided
by generators.

[11] Pitcairn, occupying 4.6 kinis the only populated island. Henderson, Ducie
and Oeno Islands are uninhabited. The populatidtitoairn is dwindling. It currently
comprises approximately 50 people (down from 580&4), 38 of whom have the right
to vote while 30 comprise the able-bodied work érc The economy is largely
subsistence, with United Kingdom aid providing apqmately 90% of government

expenditure. Recent efforts to encourage immignatiave been ineffective.

[12] Pitcairn’s small population and physical isolatior materials, technology,
personnel and expertise, places it in a uniqueatsttin in many respects, including
governance. It has the smallest population of d@@yocracy in the world. Many
Islanders hold multiple roles. In 2010 Mr Warreasasimultaneously the Mayor, the

Communication Technician and Second Engineer @®igland.

[13] Pitcairn has a long association with New Zealanhdiclw mainly came about
through shipping routes. Britain has traditionaliyned to New Zealand for assistance
in the governance and administration of PitcaiHence, the Pitcairn Trials Act 2002
(NZ) provides for trials to take place in New Zewla Since 1970, when Fiji became
independent, Pitcairn has been administered frenBtitish High Commission in New
Zealand, and the British High Commissioner in Nexal&nd is appointed the Governor
of Pitcairn. Prior to the Pitcairn Constitutiond@r 2010, Pitcairn’s constitutional
arrangements were recorded in the Pitcairn OrdefO18nd the Pitcairn Royal
Instructions 1970.



Jurisdiction on appeal

[14] This appeal is against a range of pre-trial rulibgshe Supreme Court. This

Court’s jurisdiction on appeal against pre-tridings is set out in ss 35DD and 35E of
the Judicature (Appeals in Criminal Cases) Ordiraniceave of this Court to appeal is
required under both sections. On appeal this Qoast vary or set aside the Supreme
Court decision or make such other order as it thiokght to have been made by the

Supreme Court Judge.

[15] Mr Warren also appeals under s 25(10) of the Riic@onstitution, which
provides for an appeal as of right to this Courid drom this Court to the Privy
Council, against “any final determination” of anyppdication or question by the
Supreme Court or this Court, as the case may Ibe. CFown accepts that the decisions
of Lovell-Smith J and Haines J in dismissing thpalant’'s applications under s 25 are
“final determinations” for the purpose of his appwathis Court. Hence, leave is not

required.

Recusal application

[16] On 22 July 2015, five days before the hearing iis tBourt was due to
commence, Mr Warren filed an application for re¢uddhe entire bench of this Court.
The appellant filed submissions with his applicatfor recusal and the Crown filed a
memorandum opposing the application on 24 July 204/ heard oral submissions at
the start of the hearing on 27 July 2015. Havadgeh time to consider, we dismissed

the application with reasons to follow. We nowtetose reasons.

Relevant background

[17] There are four permanent judges of this Court, RPnesident and the three

Judges comprising the Coram.

[18] On 11 June 2015, Robertson P, through the Registfarmed the parties of
the Coram for the hearing scheduled to start oWy 2015, comprising Potter JA
(Presiding) and Blanchard and Hansen JJA. Mr Watrad previously filed an
application for recusal of the President dated 23 015 upon the ground of lack of



independence. Mr Warren has made seven applisafmnrecusal at the outset of

Supreme Court and Court of Appeal hearings foll@wime laying of charges in 2010.

[19] This appeal hearing relates to issues arising ftbe two Supreme Court
judgments of Lovell-Smith J and Haines J. A minofethe President dated 13
September 2013 records that counsel preferredathatatters stand over until issues
before the Supreme Court were concluded. A furtih@rute on 18 March 2014
directed that all issues and any appeals from thel 2014 Supreme Court hearing
(that before Haines J) be dealt with together. ohdimgly, the Coram is appointed for

the hearing of a fresh appeal.

Grounds for recusal

[20] The grounds raised by the appellant for recusal are

(@ The President lacked independence and so was tettabact in

selecting the Coram.

(b) The Coram selected lacks objective independenceirapdrtiality, as
the selection of judges (and in particular the ¢gjeaim composition from
earlier hearings) was arbitrary and there was nstegy in place
governing selection or replacement of judges ditgho challenge such

selection.

[21] The Crown’s position is that:

(@ The President does not lack independence and éwendid, this would

not require the present members of the Court tosethemselves.

(b)  The selection of judges for this hearing does nany way give rise to

any lack of objective independence or impartiality.



Objective test for independence and impartiality

[22] Mr Warren is guaranteed fair trial rights by s 8tbé Pitcairn Constitution.
This requires hearings before an independent apdrimal tribunal. Mr Warren makes
no allegation of personal bias. The issue is tbezethe independence and objective
impartiality of the judges whose recusal is soughtBochan v Ukrainegited by both
the appellant and the Crown, the European Courumhan Rights stated the objective
test as

... ascertaining whether the judge offered sufficigmarantees to exclude any
legitimate doubt in this respect.

The Court continued:

Under the objective test, it must be determinedtidrethere are ascertainable
facts which may nevertheless raise doubts as todhes’ impartiality. In this
respect even appearances may be of a certain immgert What is at stake is
the confidence which the courts in a democratidespanust inspire in the
public and above all in the parties to the procegsli

[23] The same Court iMoiseyev v Russistated the objective test in similar terms:

As regards the issue of “independence”, the Caeiténates that in order to
establish whether a tribunal can be considerecefieddent” ... regard must be
had,inter alia, to the manner of appointment of its members &aed term of
office, the existence of safeguards against outgrdssures and the question
whether it presents an appearance of independence.

[24] In this case, were there ascertainable facts wimia raise legitimate doubts as

to the Judges’ impartiality?

[25] In submissions, Mr Warren said there have beenilbbes 10 judges who have
sat or will sit on this case. Relying dMoiseyey he submitted that the selection by the
President of the Judges for this appeal hearingowit giving explicit reasons was
arbitrary and unconstrained. He complained gelyettat no reasons have been given
for changes of judges, no systemic practice islatgy and no system of review is
available. He maintained these factors lead toomclasion that the Court acts
arbitrarily and is neither independent nor objeaivimpartial in all its sittings in

relation to the appellant.

Bochan v Ukraing7577/02) Section V, ECHR 3 May 2007 at [66].
4 At [66].
® Moiseyev v Russi®2936/00 Section V, ECHR 9 October 2008 at [173].



[26] The context iMMoiseyewvas quite different from this case. In a trial fieason
there were 11 replacements of judges on the bencimgdthe course of the trial,

without ascertainable reasons. The Court held:

In these circumstances, the applicant's doubtsoathe independence and
impartiality of the trial court may be said to haween objectively justified on
account of the repeated and frequent replacemdntsembers of the trial
bench in his criminal case, which were carriedfoutunascertainable reasons
and were not circumscribed by any procedural saifietyu

[27] The Court held there had accordingly been a breéthe applicant’s fair trial
rights. The Court referred to the “inordinate n@mbf changes in the bench”, made
without explanation. Moiseyevis not authority for a principle that reasons miost
given for the assignment of a hearing to a pawicjudge or judges, nor for the need
for an identified process or practice for assigningihcases or hearings to judges.
These factors became of significance Moiseyev only when doubt about the
impatrtiality of the bench had been raised by thexphained repeated and frequent
replacement of judges on the bench during the tialt the absence of reasons and the

absence of a legal process did not in themselwesrigie to doubts about impartiality.

[28] In both Moiseyevand Bochanthe Court recognised that legitimate reasons or
grounds for reassignment of the case could be asbdrom the circumstancesin
Bochanreassignment of a civil case to a different loweurt was ordered by the
Ukraine Supreme Court after it expressly disagregi the findings of a lower court.
These circumstances, together with the additiooatern that the Supreme Court had
failed to give reasons for the reassignment, ramdgective concerns that the judges of
the court to which the case was transferred wowdehto consider the case in

accordance with the Supreme Court’s view.

[29] In this case the proceedings have taken place avegxtended period since

charges were laid in November 2010. There have beeeral applications and appeals
and the hearings associated with them. The appdilas raised challenges against
various members of the Pitcairn judiciary. Inebiyathere have been changes in the

judiciary by reason of retirement, resignation, @ppnent of new judges and

6 At [184].
4 At [180].
8 Moiseyev v Russjabove n 5 at [181]; arBochan v Ukraingabove n 2 at [71].



unavailability from time to time. Assignment ofdges for the various hearings has
been undertaken routinely, in accordance with thenal role of domestic courts and
authorities in the management of proceedings, m@sed in both Bochan and
Moiseyev

[30] We turn briefly to consider Mr Warren’s submissithrat the President lacked
independence and therefore should not have selabedCoram for this appeal.
Mr Warren’s claim that the President lacked indejeeste revolves around alleged
errors in his appointment and the subsequent peobse validation of his
appointment (and the appointment of two other destof Appeal, since resigned) by
the Pitcairn (Court of Appeal) Order 2012. Thegdd lack of independence, it is said,
derives from the retrospective nature of the Ordérich is said to render it unlawful.
By acting pursuant to an unlawful Order, the Prexisids said to have demonstrated
lack of independence. Further, the Order is sadamount to influence and
interference by other branches of government wittlicjal decision-making, thus

compromising independence and prejudicing the dgoutéd fair trial rights.

[31] We do not accept these submissions. Section 4ieoPitcairn Constitution
requires judges to act independently. The 20120meksponded to a complaint about
the validity of three judicial appointments (thosk Robertson P, Baragwanath and
McGechan JJA) on technical grounds. But evenafRinesident’s independence were
compromised (which we reject), that does not tantinfect in any way the
independence and impatrtiality of the Coram seletwedhis hearing. Mr Warren has
raised objections in relation to both the Presidemd Chief Justice Blackie. The
President has selected the three remaining perrharemnbers of the Pitcairn Court of
Appeal as the Coram for this appeal. This is tharing of a fresh appeal and there is

no issue of replacement of judges during the hgada was the case loiseyev

[32] There being nothing on the facts to suggest lackddgpendence or impartiality
on the part of the Coram, or that the fair trights of the appellant are compromised in
any way, we dismissed the application.

o Bochan v Ukraineabove n 3 at [71]; andoiseyev v Russi@above n 4 at [176].



Judges in their own cause

[33] Although not stated or argued as a separate grouth@ appellant’s application
for recusal of the Coram or the subject of a sépapplication, the appellant raised in
submissions that the Judges of this Court are aatioably disqualified as judges in

their own cause.

[34] Haines J dealt with this issue under the headirtge“disqualification point” at
[296]-[304] of his judgment and at [304] rejectdtke tsubmission in relation to the
Supreme Court Judges.

[35] The submission is advanced on two grounds:

(@) The Judges have a pecuniary interest in the outadrtiee proceedings
as the proceedings challenge their appointmentse alleged pecuniary
interest is the continuation of the Judges’ ordirjadicial remuneration.
It is not alleged that any of the Coram has an reateeconomic or

financial interest which could give rise to a cartfbf interest.

(b) Non-pecuniary: the status of the decision-makex jassige.

[36] As to (a), the appellant cites from Lord Huttoniglgment inR v Bow Street
Metropolitan Stipendiary Magistrate, ex parte Pihet Ugarte (No 2}

| find persuasive the observations of Lord Widg€&y¥ in R v Altrincham
Justicesex p Penningtofll975] QB 549 at 552

There is no better known rule of natural justicanttthe one that a man
shall not be a judge in his own cause. In its gstpform this means
that a man shall not judge an issue in which heahdsect pecuniary
interest, but the rule has been extended far begoaokl crude examples
and now covers cases in which the judge has sudhterest in the
parties or the matters in dispute as to make ficdif for him to
approach the trial with the impartiality and detaemt which the
judicial function requires.

10

Haines J Judgmenabove n 1.
R v Bow Street Metropolitan Stipendiary Magistrabe parte Pinochet Ugarte (No §000] 1 AC 119 (HL)
at 145.



[37] The appellant then submits “in the case beforeCbert the very appointments
of the Judges sitting is under attack from thet sththeir tenure, to the end of it. Itis
without doubt besides anything else a direct pesynnterest. Whilst no more need be
said, judges not disqualifying themselves woulddleawell informed, independent

observer to conclude this would undermine judirigggrity”.

[38] Shortly afterPinochet in Locabail (UK) Ltd v Bayfield Properties Ltdhe

English and Welsh Court of Appeal adopted a de mmgiexception, being a personal
interest “so small as to be incapable of affecfthg Judge’s] decision one way or the
other.”> We accept the Crown’s submission and agree Wwelconclusion of Haines J,
that any financial benefit to the Judges in thetiooiation of the case is de minimis.
Judges of the Court of Appeal sit only when reqlireThe link is at best tenuous and
incidental and it cannot sensibly be suggestedithvabuld affect the discharge by the

Judges of their decision-making responsibilities.

[39] Similarly, the issue of the Judge’s status as #stemaker falls within the de
minimis category. Under s 52(5) of the Pitcairm&ution, Pitcairn Judges take the
oath of allegiance and the judicial oath “... to dght to all manner of people
according to law, without fear and favour, affentmr ill will”. It is regrettable that the
appellant should suggest, and unlikely, that agudfo has taken these oaths would be
affected by the potential to benefit from the résifila question for decision such as the

validity of the swearing in of the Chief Justice.

[40] Nor do we accept Mr Warren’s submission that a fainded and informed
observer, having considered all the facts, wouldchale there is a real possibility,

viewed objectively, that the Coram may be biased.

[41] The above conclusions render it unnecessary toidemshe doctrine of
necessity advanced by the Crown. However, we nioée Bangalore Principles

(referred to extensively by the appellant) provide:

12 Locabail (UK) Ltd v Bayfield Properties L{2000] QB 451 (CA) at [10].

¥ That happens only infrequently; there is at presaly the one case in the Pitcairn court systémhich we
are aware.

14 Bangalore Principles of Judicial Conduct, value 2.5



... disqualification of a judge shall not be requiiedo other tribunal can be
constituted to deal with the case ...

[42] Only three judges are available to constitute tbea@® for this appeal hearing.
Any substitute judge appointed would face the samalenges from the appellant.

The doctrine of necessity would apply in thesewrstances.

Was the Chief Justice lawfully sworn in?

[43] In the Supreme Court, by application dated 3 Ma¥3Mr Warren sought a
declaration that Chief Justice Blackie has not ldlyfentered office or has vacated
office. The application was dismissed by Haines A number of grounds were
advanced in support of the application in the SoygreCourt, which are addressed
comprehensively by Haines®J.On appeal, only the oath, the location of sweam
and “the consequences” are pursued; the claimesequences include that no judge
of the Supreme Court or Court of Appeal is valigiyoffice because the Chief Justice

was unable lawfully to administer the oaths to ojhdges.
[44] The appellant contends that Haines J was wrongterchining that:

(@ The Governor had power to administer the judicialhoto the Chief

Justice and that his oath was valid.

(b)  There was no requirement for the judicial oath aath of allegiance to
be taken before a judicial officer in a public douearing on Pitcairn.

[45] The facts relating to the appointment of the Chie$tice are set out in the

judgment of Haines 9:

. Charles Stuart Blackie was appointed Chief Justidhe Supreme Court
of Pitcairn, Henderson, Ducie and Oeno Islands weffect from 1
February 2000, by Notice under the hand of thenfti&overnor, dated 8
June 2000.

*  Haines J Judgmepabove n 1 at [213].
15 At[174]-[213].
7 At[181]-[184].



. He was sworn in at Auckland, New Zealand, on 30eJ2@00 by the
(then) Governor, who administered to him the odthllegiance and the

judicial oath.

. At the time there was no magistrate or judge of Spreme Court or
Court of Appeal in office in Pitcairn (there appedo have been an

Island magistrate in office).

. At the time there was no legal authority for a &iic Court to sit in New

Zealand.

[46] In holding that the Governor had power to admimiskee oaths to the Chief
Justice, Haines J relied on the Pitcairn Royakluicsions 1970, s 3 of which provides:

The Governor may, whenever he thinks fit, requing person in the public
service of the Islands to make an oath or affiramatf allegiance in the form
set out in the Schedule to these Instructions hegewith such other oaths or
affirmations as may from time to time be prescribgdany law in force in the
Islands, in the form prescribed by any such lawe Governor shall administer
such oaths or affirmations or cause them to be @mdtered by some public
officer in the Islands.

[47] There was no form of judicial oath prescribed fac&rn at the time, but the
form was provided by United Kingdom statutes, thenissory Oaths Act 1868, s 4,
and the Supreme Court Act 1841 (now known as theoB€ourts Act 1981), which
by s 16(1) of the Judicature (Courts) Ordinance9l®®erated to fill the gap.

Was the Governor authorised to administer the ¢atthe Chief Justice?

[48] Mr Warren submits that Haines J was wrong to calelilhat “a judicial officer

was a public servant” and could therefore be sworby the Governor. He says the
reasoning applied by Haines J overlooks that tlgciary must be independent and
“cannot be public servants liable to direction beit employers”. Counsel for the
appellant quoted extensively from a 1932 article Ripfessor Holdsworth, which
discussed the meaning of “persons in His Majesgtsice” in the context of a specific

Order in Council relating to salary cuts in the tgdiKingdom: The author reasoned,

8 WS Holdsworth “The Constitutional Position of thedges” (1932) 48 LQR 25.



applying the “law of the constitution”, that therpke did not extend to judges who

were statutory officers and not agents of the Crown

[49] Not only does Professor Holdsworth’s article concardifferent ordinance in a
different context, but it concerns a different g&a Section 3 of the Pitcairn Royal
Instructions 1970 applies to “any person in theligpukervice of the Islands”. It does
not refer to “public servants” and it is not limdteo those in an employment,

contractual or agency relationship with the Crown.

[50] As Haines J notedthe phrase is to be interpreted purposefully snciintext,

including:

(@ The Pitcairn Order 1970, s 5, which in addition @mpowering the
Governor to make laws for the peace, order and goedrnment of the
Islands, specifically authorised him to constitcberts for the Islands.

(b)  The Judicature (Courts) Ordinance 1999, s5, whaththat time
constituted the Supreme Court and empowered thei@or to appoint

the Chief Justice and other judges.

(c) The Pitcairn Royal Instructions 1970, which empadethe Governor to

administer not only the oath of allegiance but dttber oaths”.

[51] We agree with Haines J that these provisions shddd“interpreted as
evidencing a unified purpose to constitute coudsappoint judges and to administer
the requisite oaths?. Mr Warren’s submission ignores the careful digton in s 3.
Judges are not “public servants” but, as Haines/d, she natural meaning of the phrase
in s 3 “any person in the public service of theansls” is broad enough to include

judges®

[52] Further, the reality and practicality of the sitaatsupport this interpretation.

The Governor has express power to make laws for pisgce, order and good

¥ Haines J Judgmepabove n 1 at [194].
0 At[195].
2 At[196].



government of the Islands, to constitute officed arake appointments to those offices,
and for that purpose to require persons in theipearvice of the Islands to make an
oath, and to administer such oaths. When ChidfcguBlackie was appointed the first

Chief Justice of Pitcairn, there was no other appate judicial officer to administer

the oath. The appellant submits that a statuteocgss could have been devised,
providing for the manner and location of the oattbé taken to cater for the swearing
in of the first Chief Justice. He says the absewita process makes the procedure

conducted unlawful.

[53] We accept the Crown’s submission that specificslagon was not necessary.
The Governor had explicit power to administer taéhe and it was lawful and practical

in the circumstances for the Governor to sweahdafirst Chief Justice.

[54] However, should there remain any doubt as to thge@wor's authority to
administer the judicial oath to the Chief Justiceler the provisions referred to, we

consider he was entitled to do so in exercise ®Rhbyal Prerogative.

[55] InTerrell v Secretary of State for the Coloniesd Goddard CJ sard:

It is for the Crown by exercise of the PrerogatioeParliament by statute, to
set up courts in acquired territory whether theugition be by cession,
conquest or mere settlement, and the conditiongruwtiich judges of those
courts are to hold their office must depend upantgims on which the Crown
or Parliament establish them.

[56] It must follow that where a colonial court is edistiied by legislation that omits

to provide for an essential step in the procesd,dhp in the legislation can be filled by
resort by the Governor to the Prerogative. Thevipions in this case in the 1999
Ordinance did not restrict the exercise of the &yative for plainly they did not cover

the field=

[57] Given the powers vested in the Governor of Pitcirnonstitute courts for the
Pitcairn Islands, and to appoint the Chief Jusatice other judges, it cannot have been
intended that he would have no authority to adrtenithe judicial oath to the Chief

Justice and other judges. Such an exclusion wuaNe required clear expression. The

2 [1953] 2 QB 482 (QB) at 493.
#  See generalbpttorney-General v De Keyser's Royal Hotel [1620] AC 508 (HL).



authority of the Governor to administer the judictath is a necessary inference
derived from the Crown’s responsibility to establisourts in its Pitcairn Islands

territory.

[58] Mr Warren further submits that Haines J erred malifng that the oaths were not

required to be taken in open court and need netoen on Pitcairn Island.

[59] This aspect was comprehensively traversed by Hainés his judgment at

[200]-[212]. At [209] he says, in summary, thagi is no such requirement in Pitcairn
ordinances and that English statutory provisiond Bmglish law relied on by the

appellant do not assist. Mr Warren has not ideatiin which respects the Judge’s
careful analysis is wrong. Importantly, Hainedales as “the overarching point” that
the unique circumstances of Pitcairn, the distatiee small size of the population and
logistical difficulties in arranging sea passagegkm it impracticable to swear in a

senior judicial officer on the Island in a couttiag. He said:

These local circumstances require a local solution, this was achieved by the
vesting in the Governor of the power to constitatarts and offices (the
Pitcairn Order 1970, ss 5 and 7), to appoint theeiClustice and other judicial
officers (the Judicature (Courts) Ordinance 1978) and to administer the
oath of allegiance and “such other oaths” as mapriescribed by the law in
Pitcairn (Pitcairn Royal Instructions 1970, s 8).these circumstances, there is
neither need nor legal “space” for any super-adaspiirements of English
law.

[60] The important fact is, as Haines J noted, thatGhief Justice took his oaths,

not the location where he did so. We agree.

[61] Finally on this issue, we turn to the Crown’s sugsion that the de facto officer
doctrine is a complete answer if there remain amycerns over the validity of the
Chief Justice’s oath. Mr Warren maintains thatdeefacto doctrine does not apply in

this case.

2 Haines J Judgmenabove n 1 at [211].



[62] The Crown referred t&€Coppard v Customs and Excise Commissioners (Lord
Chancellor intervening} Sedley LJ, in delivering judgment for the Englesid Welsh
Court of Appeal, saic:

The central requirement for the operation of thetdee is that the person
exercising the office must have been reputed td ol Given this,Wade &
Forsyth, Administrative Lavg" ed (2000), pp 291-292 describe the doctrine in
this way:

In one class of case there is a long-standing idecthat collateral

challenge is not to be allowed: where there isesomknown flaw in

the appointment or authority of some officer orgad The acts of the
officer or judge may be held to be valid in law ewbough his own
appointment is invalid and in truth he has no legater at all.

After referring to Re Aldridge and Fawdry & Co v Murfitt (Lord Chancellor
intervening® where doubt was cast on the application of therohecto the position of
a “usurper”, the Court held:

We would hold that the de facto doctrine cannoidedé the acts, nor therefore
ratify the authority, of a person who, though bedi¢ by the world to be a
judge of the court in which he sits, knows thatidhv@ot. We accept, on well
known principles, that a person who knows he laalghority includes a
person who has shut his eyes to that fact whenadbvious, but not a person
who has simply neglected to find it out. We wallcsuch a person a usurper.

[63] The Court found that the case was not one of usorpan that the judge who
sat in the High Court was not authorised to do Isp & most regrettable oversight”.
There was neither knowledge by the judge of his owapacity nor wilful blindness to

it.

[64] The Court then considered whether application efdé facto doctrine validated
not only the acts of the de facto judge but theg@isl office itself, such that it was a
tribunal established by law for the purposes of @&rbf the Convention for the

Protection of Human Rights and Fundamental Freedsameduled to the Human

% Coppard v Customs and Excise Commissioners (Lord ¢fflan intervening)2003] EWCA Civ 511, [2003]
QB 1428.

% At[15].

7 Re Aldridge(1893) 15 NZLR 361 (CA) at 372.

% Fawdry & Co v Murfitt (Lord Chancellor intervening2002] EWCA Civ 643, [2003] QB 104.

% Coppard v Customs and Excise Commissioners (Lord fflan intervening) above n 25 at [18].

% At[23].



Rights Act 1998 (UK). The Court held that the jadg-fact is a tribunal whose

authority is established by the common faw.

[65] Addressing in this case the question posed by th&tGn Coppard “was the
judge a usurper?”, the answer in respect of Blackieis clearly “no”. He was
appointed by Notice of Appointment dated 8 June(0200He swore the oath of
allegiance and the judicial oath before the therveBwor, Martin Williams, at the
offices of the British High Commission in Aucklaod 30 June 2000. He has carried
out his duties for the past approximately 15 y@athe bona fide belief that he validly
holds office of Chief Justice of Pitcairn. Mr Wamr raised for the first time before
Haines J the alleged invalidity of the Chief Jusggudicial oath# and the only judicial
determination on the point by Haines J in Decen2d¢ is to the contrary. The Chief
Justice was not obliged to cease performing higigidduties merely because counsel
had raised a question, when the Chief Justice dicagree with what was being said

against him. He was not shutting his eyes to aiools fact.

[66] The international cases and texts referred to bmsssions by the appellant’s
counsel, includingPrasad v Republic of Fijiand Mitchell v Director of Public
Prosecutions relate to situations of revolution and constdoal crisis where the
doctrine of necessity may be applied under veryedht circumstances and in
accordance with different principles.They do not support the appellant’'s submission

thatCoppardis not to be followed in this case.

[67] The challenge by the appellant to the validityhed Chief Justice’s appointment

cannot succeed.

[68] As a further observation, we note that on 12 M&@h3 a document was given
to this Court entitled “Waiver/Undertaking on béhal Mr Warren”. It arose out of
challenges to the manner in which the oaths ofttte® presiding Court of Appeal
Judges had been taken. The document proposedraadagrrangement for Chief

Justice Blackie to administer the oaths to Sir JaBmice Robertson, Robert Andrew

% At[32] and [40].

82 In a Memorandum of Counsel dated 19 July 201&d fih the Supreme Court.

% Prasad v Republic of Fi[2001] NZAR 21, [2001] 1 LRC 665 (Fiji HC) arditchell v Director of Public
Prosecution$1986] LRC (Const) 35 (Grenada CA) at 88-89.



McGechan and Dame Judith Marjorie Potter, in ther&me Court of Pitcairn sitting in
the High Court at Auckland. The document recortthed if the proposal was followed,
Mr Warren undertook that in all future court hegsrarising from present prosecutions

he would not challenge a number of propositiondpiging:

3.1

(© Chief Justice Blackie was lawfully entitled &lminister the judicial
oath and oath of allegiance to Sir James Bruce &g Robert
Andrew McGechan and Dame Judith Marjorie PotterldnMarch
2013.

(d) Chief Justice Blackie is lawfully entitled tdrainister the judicial oath
and oath of allegiance to Sir David Baragwanathaodate to be
advised.

[69] The agreed process for taking the oaths of thet@ukppeal Judges was duly
implemented on 14 March 2013 at the High Courtatkéand.

[70] Mr Warren subsequently argued that the waiver/ualerg was of no effect
because of the terms of s 7, Promissory Oaths 888.1 He contended that these terms
are mandatory and incapable of waiver by counbelts judgment of 12 August 2013,
this Court rejected that contention on its meritgl &eld that the waiver/undertaking
was effective and that the validity of the Judgegipointments could not be

challenged:

[71] The waiver/undertaking was not referred to in sudsmns on the issue of the
validity of the Chief Justice’s oaths. Mr Warreowld no doubt have similarly argued
that the matters in (c) and (d) above were incapabwaiver if Chief Justice Blackie

was not validly sworn in. On this issue we hayeated the appellant’s contentions on
their merits, but note the appellant’s acceptanate waiver/undertaking of 12 March
2013 that the Chief Justice was lawfully entitlecatiminister the judicial oath and the
oath of allegiance to the Court of Appeal Judges tbresiding.

The Pitcairn Constitution

[72] The appellant challenges various aspects of theaiRit Constitution and legal

system, which he contends make the intended trithis case unlawful or unfair. He

% Warren v RCA 1/2012, 12 August 2013, at [19].



seeks a stay of proceedings on the basis that #teens complained of amount to an
abuse of process by the Crown. As his primary damis of this kind concern the
non-representative nature of the way in which Riclaws are created and the absence
of any provision giving him a right to trial by prwe must briefly describe the
Constitution of Pitcairn which was established bg Pitcairn Constitution Order 2010

made by Her Majesty the Queen on 10 February 2010.

[73] The Constitution is found in Schedule 2 of the @ideCouncil. It begins with

Part 1, consisting of s 1, which is a statementpaftnership between the United
Kingdom and Pitcairn stated to be based on valasinclude good faith, the rule of
law, good government and compliance with applicaftiernational obligations of both

partnerss:

[74] All organs of government of Pitcairn are said teéha duty to give effect to the
partnership values. But it is expressly provided that nothing in gextion creates any

legally enforceable rights or obligations.

[75] Part 2 contains a guarantee of fundamental rightisfeeedoms, including the
right to a fair trial (“everyone is entitled to airf and public hearing within a reasonable
time by an independent and impartial tribunal d&hbd by law”y and the right to
respect for private and family life. Section 23 prohibits discriminatory laws.
“Discriminatory” includes the affording of differertreatment to different persons on
the ground of race or any other form of status ssiléhere is an objective and

reasonable justification and reasonable proportityna

[76] Section 25 relevantly provides as follows:

(1) If any person alleges that any of the provisiof this Part has been, is
being or is likely to be breached in relation tanhir her (or, in the case of a
person who is detained, if any other person allsges a breach in relation to
the detained person), then, without prejudice toather action with respect to
the same matter that is lawfully available, thatspa (or that other person)
may apply to the Supreme Court for redress.

% The Pitcairn Constitution Order 2010, sch 2, 9 [Ritcairn Constitution].
% Section 1(2).

% Section 1(3).

% Section 8. No mention is made of trial by jury.

% Section 11.



(2) The Supreme Court shall have original jurisdic—
(a) to hear and determine any application madanyyperson in pursuance of
subsection (1); and
(b) to determine any question arising in the cdssny person that is referred to
it in pursuance of subsection (7),
and may make such declarations and orders, isshengits and give such directions
as it considers appropriate for the purpose ofreirfg or securing the enforcement of
any of the provisions of this Part.

However, pursuant to subs (3) the Supreme Court adealine to exercise its powers

under subs (2) if it is satisfied that adequatemae# redress for the breach alleged are

or have been available to the person concerned amgeother lawe

[77] Finally, in Part 2, there is s 26 which requireattas far as it is possible to do
so, legislation of Pitcairn must be read and gieéiact in a way which is compatible

with the rights and freedoms set forth in the Part.

[78] In Part 3 (the Governor) there is provision for #ppointment of a Governor by
Her Majesty with functions conferred or imposedtbg Constitution or any other law

and functions assigned by the Queen through a taegief State:

[79] Part 4 (the Executive) vests the executive authaifitPitcairn in Her Majesty.
It is exercisable by the Governor, either directhyby subordinate officers. An Island

Council of elected members is established.

[80] Section 36, in Part 5 (the Legislature), empowkes Governor, subject to the
Constitution, “acting after consultation with th&and Council [to] make laws for the
peace, order and good government of Pitcairn”. Gbgernor is not obliged to act in
accordance with the advice of the Island Councilibthe Governor does not do so,
any member of the Council has the right to subnsitdn her views on the matter to a

Secretary of State.

[81] Laws made by the Governor must be published inaRitcas directed by the
Governor# They may be disallowed by Her Majesty throughear8tary of State.

4 Section 25(3).
4 Section 27.
42 Section 33.
43 Section 34.
44 Section 39.
4 Section 41.



[82] Part 6 of the Constitution deals with the admimistn of justice. Section 42

provides for the application of English law:

(1) Subject to subsection (2), the common law, riles of equity and the
statutes of general application as in force in fandngland for the time being
shall be in force in Pitcairn.

(2) All the laws of England extended to Pitcaigndubsection (1) shall be in
force in Pitcairn so far only as the local circuamsgtes and the limits of local
jurisdiction permit and subject to any existingfeture Ordinance, and for the
purpose of facilitating the application of the s#aavs it shall be lawful to
construe them with such formal alterations not diifgg the substance as to
names, localities, courts, offices, persons, maonpgealties and otherwise as
may be necessary to render those laws applicalthetoircumstances.

Section 42 reflects the position at common law. Clvoper v StuartLord Watson
said:

In the case of such a Colony the Crown may by amiie, and the Imperial
Parliament, or its own legislature when it comepdesess one, may by statute
declare what parts of the common and statute lagngfand shall have effect
within its limits. But, when that is not done, tleev of England must (subject
to well-established exceptions) become from theeaiuhe law of the Colony,
and be administered by its tribunals. Insofartas reasonably applicable to
the circumstances of the Colony, the law of Englangst prevail, until it is
abrogated or modified, either by ordinance or $tatu

Lord Watson was speaking of a colony establishegdiifement, namely New South
Wales.

[83] Under s 43(1) of the Constitution the courts ofcélin are stated to be the
Pitcairn Supreme Court, the Pitcairn Court of Appead such courts subordinate to

the Supreme Court as may be established by lawhs&tions (3) and (4) provide:

(3) Without prejudice to the generality of the mowconferred by section
36(1), the Governor may by any law constitute dior Pitcairn with such
jurisdiction, and make such provisions and regoireifor the proceedings in
such courts and for the administration of justagethe Governor may think fit.

(4) Subject to any law, a court established usdésection (3) shall sit in such
place in Pitcairn as the Governor, acting in acancg with the advice of the
Chief Justice, may appoint; but it may also sithe United Kingdom, or in

such other place as the Governor, acting in acooslavith the advice of the
Chief Justice, may appoint.

[84] Section 44 requires that judges and judicial ofSamust exercise their judicial

functions independently from the legislative and@xive branches of government.

4% Cooper v Stuarf1889) 14 App Cas 286 (PC) at 291.



[85] Section 45 constitutes the Supreme Court and c®rderit, “subject to this
Constitution”, all such jurisdiction in and in rétan to Pitcairn as is necessary to

administer the law of Pitcairn. Section 49 constis the Court of Appeal.

[86] Section 53, which is referable to all the Pitcaourts, provides:

(1) There shall be paid to every judge or judidficer such remuneration as
may be agreed between the Governor and the judg@udicial officer
immediately before his or her appointment, and swhuneration shall be
charged on the public funds of Pitcairn.

(2) The remuneration and allowances and othersteand conditions of a
judge or a judicial officer shall not be alteredthe disadvantage of the judge
or judicial officer during his or her continuancedffice.

[87] The Pitcairn Constitution Order contains transiloprovisions. One of them

states:

5—(1) The existing laws shall have effect on antdrahe appointed day as if
they had been made in pursuance of the Constitatimh so far as possible,
shall be construed with such modifications, adamtat qualifications and
exceptions as may be necessary to bring them iotdommity with the
Constitution.

(2) In subsection (1), “existing laws” means laavel instruments (other than
Acts of Parliament of the United Kingdom and instants made under them)
having effect as part of the law of Pitcairn imnadiy before the appointed
day.

No representative legislature

[88] Mr Warren complains, as he did in the Supreme Cdlat this Constitution is
undemocratic and is in breach of the Bill of Righ€&88, which contains guarantees of
the freedom of election, of freedom of speech ididaent and of frequent sittings of
Parliament. The Constitution does not give Pitta& representative (elected)
legislature. Rather, the legislature consistslgaéthe Governor, who does not have
to accept the advice of the Island Council. Sudomstitution, Mr Warren’s counsel
asserts, is unlawful because it contravenes inierred human rights norms, and thus
all organs of government established under it dindrdinances created under it by the
Governor are also unlawful. It follows, so thewrgnt goes, that all arrangements for
trials on or pertaining to Pitcairn are unlawfuMr Ellis referred us to art 75 of the
United Nations Charter and to arts 1 and 25 ofitbernational Covenant on Civil and



Political Rights, and to the summary by Lord Cdliof the principles emerging from
decisions of the European Court of Human Rightsadn3 of the Optional First
Protocol to the European Convention on Human RightR (Barclay) v Lord
Chancellor and Secretary of State for Justic€€ounsel also invoked provisions of the
Vienna Convention on the Law of Treaties 1969. ddbmitted that, by virtue of its
ratification of these instruments, the United Kiogd and through it the Government
of Pitcairn, have an obligation in internationalvléo comply with them and that this
requires that Pitcairn must have a legislative dbemelected by universal suffrage and
there must be a proper separation of the legiglaand executive branches of
government. Counsel also pointed to s 26 of thealPn Constitution, to which we
have referred above.This last argument seemed to be that the Coorildlsomehow
read down Part 4 of the Constitution in a mannet thould give effect to the
references to a democratic society in Part 2. Ms Bent so far as to suggest that the
Court could, if willing to do that, make a declaosatunder s 25 or even make an order

striking down Part 2.

[89] We are bound to say that we have struggled todmdrecognition in counsel’'s
submissions of the realities of the unique circamsés on Pitcairn. We of course do
not question the principles to which he made refeeebut there are very real practical
difficulties in giving full effect to them in a remte place where there is a declining
population of now less than 40 adults. The syst#ngovernance in the 2010

Constitution is a rational response to the circamsgs of the Pitcairners.

[90] Counsel's argument on the validity of the Consiitutfaces formidable legal
difficulties, not the least of which is that theucts of Pitcairn are established under the
very enactment which the appellant is challengiWige need not pursue that question
because, in any event, there is an issue of jability under the broad law-making

authority relied upon in the making of the Congidn.

[91] The Order in Council was made in the exercise ofgye conferred, inter alia,
by the British Settlements Act 1887. Section 2hatt Act declares:

47 R (Barclay) v Lord Chancellor and Secretary of SfateJustice[2009] UKSC 9, [2010] 1 AC 464 at paras
[52] et seq. In fact the First Protocol has natrbextended to Pitcairn.
8 AtL[77).



It shall be lawful for Her Majesty the Queen in @oil from time to time to
establish all such laws and institutions, and dtristsuch courts and officers,
and make such provisions and regulations for tbeqedings in the said courts
and for the administration of justice, as may appeadler Majesty in Council
to be necessary for the peace, order, and goodryoeat of Her Majesty’s
subjects and others within any British settlement.

[92] In R (Bancoult)v Secretary of State for Foreign and Commonweaftaira
(No. 2)Lord Rodger confirmed that a power to make laws ftfe peace, order, and
good government” of British subjects and otherdinita British settlement is a power
equal in scope to the legislative power of the Ingbdarliament and it is not open to
the courts to hold that legislation enacted undehs power does not in fact conduce
to the peace, order and good government of thigagriconcerned? Nor, he said, is it
open to the courts to substitute their judgmentHtiat of the Secretary of State advising
Her Majesty as to what can properly be said to noado that peace, order and good

government®

This is simply because such questions are notcjabte. The law cannot
resolve them: they are for the determination efrissponsible ministers rather
than judges.

Lord Hoffmann said that the words “peace, orded gonod government” had never
been construed as words limiting the power of &slatyre. They were “apt to confer
plenary law-making authority”. He too said the dsuwwill not enquire into whether

legislation within the territorial scope of the pemis in fact for the peace, order and
good government or otherwise for the benefit ofitiabitants of the territory.

[93] If it is said that, notwithstanding what is saidBancoult the courts may still
pursue the question of whether the power confengdhe British Settlements Act
permits the establishment of a non-representasigeslhture, the answer is that in fact
the very purpose of the Act was exactly that, ntitstanding the guarantees of the Bill
of Rights 1688 (and assuming for the moment thatBil of Rights otherwise forms
part of Pitcairn law). IiSabally and N'Jie v H.M. Attorney-Genetadrd Denning MR

4 R (Bancoulty Secretary of State for Foreign and Commonwealthirsf(No. 2)[2008] UKHL 61, [2009] 1
AC 453, at [109].

%0 At[109]. Lord Carswell agreed with Lord Rodgef%80].

At [50]. Section 36(1) of the Constitution giwke Governor the same plenary power of legislatioty in this
case, the power may not be exercised inconsistefitthythe provisions of the Constitution and sopgm to
some limited review by the courts.



said that there were some settled colonies for whiagepresentative legislature was

unsuitable=

The population was too sparse: the inhabitantditit® educated. Such were
the Falkland Islands and the colonies on the WestsCof Africa, including
the Gambia. For these colonies it was desirabketaip in those days a non-
representative legislature; and as the Crown coatddo it by its prerogative
for a settled colony, Parliament intervened smamgable the Crown to do it by
statutory authority. It passed Acts in 1843 anfQl.8vhich were repealed and
replaced by the British Settlements Act, 1887. éinthese Acts the Crown
had power to, and did, appoint a governor to lagsivith a nominated council
but no elected assembly. This was the form oflagire in the Colony of the
Gambia until recent times. It was a non-represimatdegislature constituted
under the British Settlements Act, 1887, and ngilaise.

[94] Mr Ellis rather dismissively said that the positionthe Gambia was not at all
comparable, but this overlooks the real point amel generality of Lord Denning’'s
remarks. He could just as well have said thapeaesentative legislature was unsuitable
when the population was too sparse or toosfehe British Parliament, in enacting s 2
of the 1887 Act, was therefore authorising Her Mgjen Council to make laws which
departed from the Bill of Rights guarantees to Wwhie have referred, insofar as they
might otherwise apply in a colony. It is well apted that the Bill of Rights is not

entrenched legislation and its provisions can esgdyeor impliedly be repealed.

[95] Haines J went into the question of the validitytloé Constitution with great
thoroughness. We have not thought it necessagetd with the international law
principles which the Judge discussess Mr Ellis did not advance before us any
plausible argument appearing to rely upon them.s lalso apparent that counsel’s
arguments concerning the United Kingdom’s treatiigations and the consultation
and other processes preceding the creation of tmestfution received much greater
emphasis in the Supreme Court than they did bafere We consider that it has not
been shown that Haines J erred either in law ofaat in his assessment of those

matters.

%2 Sabally and N'Jie v H.M. Attorney-Genefab65] 1 QB 273 at 294.

5 It seems likely also that the population of tlékkand Islands in 1887 would have been at leastasy as that
of Pitcairn in 2010.

*  Boodram v Baptistf1999] UKPC 30, [1999] 1 WLR 1709 at [8], 1711F-G.

*  Haines J Judgmenabove n 1 at [22]-[31].



[96] The appellant’s argument that the Constitutiomislid because it provides for
a non-representative legislature is, in any eveimply unsustainable. Her Majesty
was, by a statute of the United Kingdom Parliamgiven full plenary power to make a
constitution for Pitcairn for the peace, order agood government of Pitcairn,
providing for a non-representative form of governimeThe references to democracy
in other Parts of the Constitution are incapablbeaig read in a way that would assist

the appellant’s argument.

No trial by jury

[97] The appellant argues that he is entitled undetaiwveof Pitcairn to a jury trial.
This submission again asserts that the Bill of Rid688 forms part, indeed it was said
a fundamental part, of the law of Pitcairn. Itludes trial by jury as one of the “true
auntient and indubitable Rights and Liberties” lné people of the United Kingdom.
The Constitution makes no mention of trial by jumthe Supreme Court and it might
have been expected that some mention of it wowe fi@en made in Part 2 if it had
been intended that a defendant were to have suigfhta There is still, however, the
issue of whether the provisions of the Justice @mace, under which trial can be by
judge alone, can stand with the Bill of Rights gusee of trial by jury. It would have
been possible, consistently with the Constitutitor, that or another ordinance to
provide for jury trials. This was not done. Thestice Ordinance does not permit jury

trials (and provides for assessors in the Suprecwt©nly if a judge so orders).

[98] Are Pitcairn laws concerning trial of criminal offigers invalid to the extent that
they do not provide for trial by jury? Or, puttirtganother way, should a right of trial
by jury be read into them for consistency with Bik of Rights? We have no doubt
that in this respect also the Bill of Rights is moforce in Pitcairn. We do not say this
merely because the Bill of Rights does not expyesstend to Pitcairn (obviously,
because of its date). It has in fact been takerexttend to other parts of the
Commonwealth, including New Zealand, which becamgdh territory after 1688. So
that is not conclusive. The question, rather, iethier the guarantee of trial by jury is
incompatible with local circumstances in Pitcairfihe position is essentially the same

as for the non-representative legislature. In eoirfg plenary power by the 1887 Act,

% Bill of Rights 1688 (Eng) 1 Will & Mar c 2.



the British Parliament was making it possible tog Crown to make laws which were
appropriate for its settled colonies, including sbowvhere local circumstances were
very different from those in Britain. In an exeseiof this power, the Queen in Council
has provided in s 42 of the Pitcairn Constitutibattthe statutes of general application
in force in England shall be in force in Pitcairiihe Bill of Rights is certainly a statute
of general application in force in England. Butsmbs (2) of s 42 it is said that such
laws of England extended to Pitcairn are to beoncd in Pitcairn “so far only as the
local circumstances” permit and subject to any texgsor future ordinance. As we

have seen, that was also the position at common law

[99] Mr Ellis realistically accepted that it would beaptically impossible to find 12
jurors whose knowledge of alleged serious crimoféénding in the small community
of Pitcairn, or whose relationship with the defemgdavould not disqualify them.
Indeed, by the standard set for jury selectiontireoparts of the common law world, it
might be a struggle to find any Pitcairner ablsé¢ove on a jury, particularly where the
charge alleged serious offending. Mr Ellis accogtf advanced his argument on the
basis that as a consequence of the applicabilith@fBill of Rights Mr Warren was
entitled to be tried by a judge and a “small ju(gérhaps three persons) or by a judge
and a similar number of assessord.ate in the argument it was suggested that the
practical difficulty could perhaps be solved by iagkPitcairners who live in New
Zealand, Australia or the United States, to ses/@uars or assessors, though counsel
did not articulate how they could be appropriasgiected or compelled to serve (either

on Pitcairn or in New Zealand or another placeiaf)t

[100] We have no doubt that the circumstances of Pitaaguld almost always make
jury trials, even with a small jury or assessorstegimpracticable. The trials would be
endlessly derailed by objections to the compositibrthe jury on the grounds of
association with the defendant or witnesses. rnibisloubt for this reason that the use of
the provision for assessors is left in the disoretf the judge in cases of crime serious
enough to be tried in the Supreme Court.

[101] Nor does the Pitcairn Justice Ordinance fall fdulh@ Colonial Laws Validity

Act 1865. The Pitcairn Constitution, including 2 4is not inconsistent with

57 Under s 9(2) of the Justice Ordinance certaisqres are disqualified from selection as assessors.



(“repugnant to”) the Bill of Rights because the 1&&t has authorised the making of a
constitution for the peace, order and good goveminoé Pitcairn. The Pitcairn
Constitution is validly made under this power ardRs consistently with the common
law, disapplies any English legislation of geneapblication that is unfit for local
circumstances. So, to this extent at least, thleoBRights is not in force in Pitcairn.

Thus, there is no repugnancy for s 2 of the 1866td\make void.

Discrimination

[102] It was submitted for Mr Warren that in several exgp the proceedings against
him are an abuse of process because of discrimmétat he is suffering. He seeks a
stay of proceedings because of it. Mr Ellis matkesgeneral point that all Pitcairners
are being unjustifiably treated differently fromhet British subjects because they have
no representative legislature and no ability tasinen trial by jury for alleged serious
offending. We have already dealt with these comfdaand described the practical

justifications for the present arrangements.

[103] Mr Warren also asserts discrimination in the makafigprders allowing legal
proceedings to be heard in New Zealand (with himrato participate by video-link),
and in the appointment of only New Zealand judgdsdar the proceedings against him

and his appeals.

[104] This argument was, in general terms, before thisrCat an earlier appeal
hearing in the case and was rejected on the grthatdthe special circumstances in
Pitcairn can warrant different treatment from tbatUK residents: In other words,
there was an objective justification. We respdlgtfagree. Insofar as the argument
relied upon s 23 of the Constitution, we agree ®algb Haines J that s 23 is directed to
discrimination between PitcairnetsNothing in the section requires a comparison with
British subjects elsewhere, and it is highly unjkihat this would have been intended.
Given Pitcairn’s unique circumstances and the taoé circumstances of other British
subjects, that is unsurprising. Even if the congoer were to be confined to those

living in the United Kingdom, the stark contrastthreir circumstances from those in

% R v WarrerCA 1/2012, 12 April 2013 at [133].
*  Haines J Judgmenabove n 1 at [317].



Pitcairn would have made such an exercise verynsla They are simply not in
analogous situations. Instead, the framers ofCbestitution were intent on ensuring
by s 23 that, so far as reasonably possible, alaPners are treated alike in the respects
detailed in subs (3).

[105] The international instruments to which Mr Warreffereed us — art 26 of the
International Covenant on Civil and Political Righand arts 1(1) and (5)(a) and (c) of
the International Convention on Elimination of Birms of Racial Discrimination — are
also concerned with unjustifiably different treatvthef people within a country. They
do not, and realistically could not, require a doymo treat people in exactly the same

way in vastly different territories within its real

Committal hearing in New Zealand

[106] The hearing at which Mr Warren was committed to@té&ial took place in
New Zealand in the Pitcairn Magistrate’s Court. eT¥lagistrate made orders under
ss 15E and 15F of the Judicature (Courts) Ordin200€ that the hearing take place in
New Zealand with Mr Warren participating by videokl Mr Warren argues that,
despite such orders, it was not a valid committaring because the Magistrate’s Court

had not been lawfully authorised by the Governaito@utside Pitcairn.

[107] Section 43 of the Constitution relevantly provides:

(1) The courts of Pitcairn shall be the Pitcainp®@me Court, the Pitcairn
Court of Appeal, and such courts subordinate toSitnereme Court as may be
established by law.

(3) Without prejudice to the generality of the mowconferred by section
36(1), the Governor may by any law constitute dior Pitcairn with such
jurisdiction, and make such provisions and regoietifor the proceedings in
such courts and for the administration of justagethe Governor may think fit.

(4) Subject to any law, a court established usdesection (3) shall sit in such
place in Pitcairn as the Governor, acting in acancg with the advice of the
Chief Justice, may appoint; but it may also sithe United Kingdom, or in

such other place as the Governor, acting in acocoslavith the advice of the
Chief Justice, may appoint.



[108] Although the Governor had purported to give a reotinder subs (4) authorising
the Court to sit in New Zealand, it is said thatldeked power to do so. Mr Warren

made three arguments:

(@ That s43(4) gave no such power to the Governorause the
Magistrate’s Court had actually been establishedhieyGovernor on 1
February 2000 and thus before the Constitution made, and so the

Court was not “established under subsection (3)”.

(b)  That as the advice of the Chief Justice in accaréamith which the
Governor acted was given only orally, subs (4) hattbeen complied
with.

(c) That consequently ss 15E and 15F could not auththies making of the
orders by a magistrate.

[109] The first of these arguments pays no regard took the Constitution Order
2010* The Magistrate’s Court existed under Pitcairn f@wr to “the appointed day”.
Its establishment by the Governor therefore hagcetis part of the law of Pitcairn as if
it had been done by the Governor in accordance tnéh Constitution. For the
purposes of subs (4) of s 42 of the ConstitutienGourt was, under s 5 of the Order, to

be treated as if constituted by the Governor usdbs (3).

[110] As to the second argument, the advice of the Clistice was given, as the
notice itself confirms. It has not been shown ttie notice was erroneous in this
respect. Nothing in subs (4) says that the adka® to have been in writing. Oral
advice was a sufficient basis for the Governor'sreise of the power to authorise the

Court to sit in New Zealand.

[111] It follows that ss 15E and 15F did authorise theyigimate to make the orders.

€ See [87] above.



Human Rights Act 1988

[112] In his written submissions Mr Ellis sought to rekyon provisions of the Human
Rights Act 1988 (UK). He appeared to be foreshadgva civil claim for damages
under that Act. The submission overlooked the thet the House of Lords iR
(Quark Fishing Limited) v Secretary of State foréign and Commonwealth Affairs
and the United Kingdom Supreme CourtBancoulthave held that the Act has no
application in a British Overseas Territory in tidesence of a declaration by the United
Kingdom under (now) art 63 of the European Conwntn Human Rights extending
the Convention to that territory. No such declaration has yet been made in regpect
Pitcairn, notwithstanding anything that may haverbeaid by officials, who were
probably in fact intending to refer to the humaghts provisions in the Pitcairn

Constitution.

[113] When this difficulty was drawn to the attentionMf Ellis in oral argument, he

did not further pursue submissions on the point.

Criminal Justice Act 1988 (UK)

[114] Mr Warren submitted that the charges brought agdims under the Criminal
Justice Act 1988 (UK) are invalid because that Astnot in force in Pitcairn.
Therefore, he says, there can be no offence agaid0D (Possession of indecent
photograph of child) in Pitcairn. The argumentnade that the statute is not one of
general application in the United Kingdom andhittis not accepted, it does not apply
in Pitcairn because there is a provision in a lomalinance, s 8 of the Summary
Offences Ordinance, covering the field.

[115] Lovell-Smith J said only that, like the Sexual @ites Act that was discussed in
the Christian case, the Criminal Justice Act “is a public gehéet of the United
Kingdom, and therefore it should be regarded dg mtorporated into local law under
s 42(1) of the Pitcairn Constitutiort”.

® R (Quark Fishing Limited) v Secretary of StateForeign and Commonwealth Affajtiz005] UKHL 57,
[2006] 1 AC 529R (Bancoult) Secretary of State for Foreign and Commonwealthirf{No. 2) above n 49
at [64]-[65].

6 Lovell-Smith J Judgmerabove n 1 at [117].



[116] Mr Warren attempts to distinguish the two Impestdtutes on the ground that
while the Sexual Offences Act provisions have amom subject matter, the Criminal
Justice Act is a miscellany of diverse subject araitsome of which do not apply to all
parts of the United Kingdom or are of local sigraince only. Therefore, counsel

contended, it is not an Act of general application.

[117] We fail to see, however, why in a statute of thiaracter provisions which are
of general application should not apply in Pitcaimmder s 42 if not displaced by an
ordinance. That a section like s 160, which plasbplies generally, appears among
miscellaneous provisions does not affect its gdilgraMany, perhaps most of them,
are also general in their application. In the vgoodl Sir Kenneth Roberts-Wray, they
are “not based upon politics or circumstances pactb England® Nor should it
make any difference that some sections of thetstane confined in their application to
particular parts of the United Kingdom and haveelevance on Pitcairf. Obviously,
the need for a statutory prohibition against passesof child pornography is not
something peculiar to the United Kingdom. The nfaawre of such pornography is a
world-wide scourge requiring proscription and sahsal penalties for those who are
found in possession of it. Pitcairn, just as mashhe United Kingdom, has a need for

a provision doing the work of s 160.

[118] We are equally unconvinced by Mr Warren’s arguntbeat s 8 of the Summary
Offences Ordinance is intended completely to colerfield of child pornography. To
start with, it is concerned with all kinds of pognaphy and, on the basis of the very
limited penalties prescribed (fine not exceedin§Gar imprisonment for a maximum

of 100 days, or both), it must be intended to dati the lower end of such offending.

[119] Indeed, that illustrates the wider point that taktive absence of local Pitcairn
laws about criminal activity demonstrates that itsinbe intended that through s 42 the
criminal statutes in force in England are to exteéodPitcairn. The relatively few
exceptional situations are those where certainléaxgl offending is dealt with in the
Summary Offences Ordinance. It deals, for exampiéthy such minor matters as

disorderly conduct, fighting in a public place a@nmmon assault. Section 5 of the

& Sir Kenneth Roberts-Wragommonwealth and Colonial LaiBtevens, London, 1966) at 556.
& Christian v Ri2006] UKPC 47]2007] 2 AC 400 at [76]-[79] per Lord Hope.



ordinance states an offence of indecent behavioargublic place but, &hristian v R
reveals, more serious offending of a sexual nasingroscribed by the extension of
English statute law. The same must be true for drug importation, farnby the low
penalties in s7 of the ordinance are not apt teeca@wommercial importations of
dangerous drugs. Possession of child pornogragbwise cannot be considered low

level offending, and for that Pitcairn must depepdn s 160.

[120] It was suggested for Mr Warren that the level ofgiges under s 160 reflected
an English circumstance that could not be brougfat Pitcairn law. We do not accept
that. Assuming for the sake of argument that itildanot be just to inflict on Pitcairn
offenders the same level of penalties as are cwstlynimposed in the United
Kingdom, that would, in our view, be a matter foe judgment of a sentencing judge in
the Pitcairn court. The judge could, if it werepegpriate, depart from English
sentencing scales which were inappropriately seweRitcairn conditions. But that is
no reason for concluding that Pitcairn has beenhwgthout a means of trying and
punishing serious offending involving possessiortiafd pornography. We conclude
that s 160 of the Criminal Justice Act is in fonedPitcairn.

Other systemic matters

[121] In support of his application for a permanent sthyproceedings, Mr Warren
makes other complaints about what he says areusedeficiencies in the Pitcairn

criminal justice system.

(@) Inaccessibility of criminal laws

[122] It is submitted, as it was i€hristian v R that there is unfairness because
Pitcairners have great difficulty in discoveringathaws are in force in the territory,
which is an unacceptable position, especially ilatien to criminal statutes. How,
counsel asked, does a Pitcairner know of the Cahidlastice Act or, if known, whether
it may have been amended? This complaint was guaoied by a narrative of how
difficult it was for counsel to locate Pitcairn ardnces on a website. Mr Ellis called

this the passing of “secret” laws.

s At[38].



[123] There is of course nothing secret about the Criminatice Act. Pitcairners
could hardly be unaware that civilised societieswit on the possession of child
pornography because of the sexual exploitationhdfien involved in its production.
If minded to research the Pitcairn law on the sttbja Pitcairner could be expected,
since theChristiancase at least, to know that there was likely tat&nglish statutory
provision extended to Pitcairn making possessiomaécent photographs of children
an offence and could readily carry out a compugarrch to find it, just as someone
resident in England could do. There may, admiteloé some temporary difficulty in
discovering whether an English statute has beempdiged by a local ordinance, but
someone contemplating doing in Pitcairn somethivag amounts to a serious criminal
offence in England must surely, if in doubt abcwe tegality of his or her intended
action, be expected to make enquiry as to theipaositLord Woolf said irChristian v
R:ee

The criminal law can only operate on Pitcairn, ewhere, if the onus is
firmly placed on a person, who is or ought to benotice that conduct he is
intending to embark on may contravene the crinmlizal to take the action that
is open to him to find out what are the provisiohshat law.

[124] Haines J summarised evidence on how Pitcairn ondesmare made known to
the Pitcairn public, including on a government wehs We agree with him that the

Criminal Justice Act was reasonably accessible ta\Mrren.

[125] It was not in fact suggested to us that Mr Warrexs wctually ignorant of the
fact that possession of child pornography was Yyikel be treated as serious criminal
offending under Pitcairn law. Nor, we considenlldosuch a proposition ever be taken

seriously.

(b) Use of only New Zealand judges

[126] Mr Warren contends that “it is impossible to gefam trial by foreign judges,
not being nationals of Pitcairn”. Recognising thlesurdity of that assertion in a
situation where there are no Pitcairners — cestamd residents of the Island —

competent to conduct Supreme Court criminal tridiss counsel modified the

©  At[41].
¢ Haines J Judgmenabove n At [384].



complaint by saying that Pitcairners are entitledtrial by British judges (from a
system said to be more akin to the Pitcairn systean is New Zealand law). And in
oral argument he modified it again to say thatehghnould be a mixture of British,
Commonwealth and Irish judges, not merely New Zwhjadges.

[127] In essence, then, what is being said is that Nealafd judges, such as the
Supreme Court Judge who is to conduct the trizMiofVarren and the members of this
Court, are not competent to apply the laws of Ritca As Lord Hoffmann said in
Christian, it is hard to take this argument seriouslyNothing was put forward to
demonstrate lack of competency of New Zealand jsidd@any sit in courts throughout
the Pacific at the request of local governments) appear to value the expertise they
bring. No one suggests that they need “trainimgthie local laws of those countries,
other than through the helpful submissions of laxainsel. The common law based
legal systems in those jurisdictions, as in Pitcamd in Britain, do not depart markedly

from New Zealand laws and practices, in the areaiofinal law at least.

(c) Registrar holding multiple appointments

[128] Another complaint of no greater merit is that thegRtrar, Mr Ford, has been
appointed to that position in all of the Magistiat€ourt, the Supreme Court and this

Court. His appointments have, of course, beenraggg made.

[129] Mr Warren says that the multiple appointments léada systemic lack of
independence of the Registrar. The argument, stsweecould follow it, seemed to be

that he might somehow confuse his roles.

[130] The short answer is that s 17A(2) of the JudicatGrurts) Ordinance expressly
allows for the fact that the same person may béstrag of two or more courts.

Mr Ford is a very experienced retired New Zealaadrcregistrar and we have seen
nothing suggesting that he is not aware that hd foastion as registrar separately for
each of the courts, though in a single registry.e ¥dd that, given the very small
number of cases in the Pitcairn court system, itld/de needlessly complicated,

inefficient and expensive to have three differeze as registrars.

8 Christian VR, above n 64 at [26].



(d) Corruption of legal system by Prosecutor

[131] The appellant alleges that the former Pitcairn ieuBrosecutor, Mr Moore,

corrupted the criminal justice system and demotesira lack of independence when in
February 2000 he wrote to the Pitcairn Governdientlegal advisor, Mr Treadwell,
suggesting that certain persons might be suitabieappointment to the Pitcairn

magistracy and to a proposed panel of defence lawye

[132] Both Lovell-Smith J and Haines J rejected thisdatullegation — and rightly

so. The letter was written more than 10 years reefine present prosecution
commenced, to an addressee and about people nevieoof has had any involvement
in this case. Mr Moore himself has been appoiatétigh Court judge in New Zealand

and has relinquished his position as Pitcairn leuBliosecutor. The letter seems to
have been written in response to a request for imgllr Treadwell, rather than in an

attempt to influence him. It was, in its contexiperfectly proper response. It provides
no basis at all for an allegation of a systemigvfla the legal system some 15 years
later. It was an entirely unjustified allegatioliah should not have been made. It is
also yet another instance of the tendency of Mrréfato put forward arguments based
on generalised principles of law but not relateth facts of the Pitcairn situation and

not realistically grounded on the facts of the case

(e) Lack of prosecutorial guidelines

[133] Mr Warren submits that because the Pitcairn Prdasedwiad not formulated

guidelines for prosecutors in Pitcairn, as founatimer jurisdictions such as the United
Kingdom and New Zealand, the decision to proseluntemust have been arbitrary and
therefore unlawful. He says that the lack of glinds shows a lack of independence

on the part of the Prosecutor.

[134] As it happened, the decision to prosecute in thisecwas based upon the
English Code for Crown prosecutorsThere was nothing arbitrary about this, nor has
anything been put forward to show arbitrary condofcthe Prosecutor in any other

case. No lack of independence is demonstratedlyrieeeause Pitcairn does not have

8 SeeHaines JJudgmentabove n 1 at [357]. The reasons for the decigiere formally recorded and are in
the Record of Proceedings (Vol 2, tab 23).



its own guidelines. It is entirely proper for ti¥osecutor in a British Overseas

Territory to follow English practice.

Q) Remuneration of judges

[135] The appellant argues that the Pitcairn judges iladdépendence because:

(@) some are remunerated differently from others; and

(b)  some are not paid out of the public funds of Pitcais required by s 53
of the Constitution.

[136] The reason for the difference is that some of tiblealn judges are seconded
from the New Zealand District Court judiciary (Ldk8mith J and Tompkins J, the
trial judge designated to try Mr Warren, are irstbategory) but others do not serve, or
do not now currently serve, in the New Zealandgizdy on a full-time basis or at all

(Haines J and the judges of this Court are inltter category).

[137] In accordance with ordinary practice, a serving Néwaland judge on
secondment to an overseas court, such as Pitcaamoa, Vanuatu and the Cook
Islands (or for that matter the Privy Council), tones to be paid a New Zealand
salary and is not remunerated by the overseas goesit, whether the New Zealand
salary is higher or lower than the other judgethefoverseas court. On rare occasions
where payment is made to a serving New Zealandejuygan overseas government,
the judge must account for it to the New Zealanaisry of Justice so that there is no

“double dipping”.

[138] For those Pitcairn judges who are not full-timeges in New Zealand, the
Pitcairn Government pays a daily rate of remunenatoughly equivalent to that of the
daily remuneration of a District Court judge in N&lgaland. Hence, on a per diem
basis, there should be no significant differencevivat Pitcairn judges are receiving.

That disposes of argument (a).

[139] As to argument (b), it would of course be possiblea serving District Court
judge to be paid on a per diem basis by the Pitéaosvernment the equivalent of his or



her New Zealand salary. But the judge would theednto account for it to the New
Zealand Ministry of Justice. There would be no adage to the judge in this

procedure.

[140] Each judge agrees on his or her remuneration wigh Governor prior to
appointment as a Pitcairn judge. It will be appareom the last paragraph that it
makes sense for full-time New Zealand judges teagr nil salary so as to save the
time and trouble of having to account for everyhihat is received from Pitcairn.
That does not, in our view, create a breach of.s 53

[141] None of this suggests that some Pitcairn judgesvaree off than others (“an
unequal bench”, to use Mr Ellis’s term) or that #unyg is occurring which might give
rise to concern by an objective observer abouirtiependence of any Pitcairn judge
in this or any other case.

Admissibility of evidence

[142] Mr Warren challenged the admissibility of evidemt®ained as a consequence
of the execution of two search warrants and thesemibent analysis of the evidence
obtained. The challenge was based on the validity execution of the search
warrants, the lawfulness of a court order soughth®yPolice to send the exhibits to
New Zealand, and the action taken pursuant todfasr. Procedurally this challenge
was effected by the Crown filing an application end 70AA of the Justice Ordinance
for an order that the evidence of Sergeant Medkmdl all evidence arising from the
search of Mr Warren’s home and its subsequent aisalyas admissible. The appellant
had previously objected to the admissibility of teeidence in the hearing before
Lovell-Smith J, who found the evidence admissilfteirther grounds of objection were
advanced before Haines J on the basis that he watllckvisit any of the issues heard
and determined by Lovell-Smith J. He found thatenof the new objections raised by

Mr Warren had any substance and granted the Crppiication?

[143] Most of the grounds of objection are particulatite issue and execution of the

search warrant on the one hand or steps taken e keized items forensically

" Haines J Judgmenabove n 1 at [173].



examined in New Zealand on the other. Howevennddhat the Island Police Officer,
Sergeant Medland, and the Island Magistrate weréndependent and that Mr Warren
did not have fair access to a lawyer are commoboth and it is convenient to deal
with them first.

Independence of Police Officer

[144] Sergeant Geoffrey Medland had been a New ZealahckRofficer for 16 years
when he was appointed Pitcairn Island Police Offiog the then Governor. His
appointment was part of the assistance provideithdWew Zealand Police to Pitcairn.
Sergeant Medland arrived in Pitcairn to take upcduises on 10 December 2009. He
was sworn in as the Island Community Police Offider video-link with the
Governor’s Office in New Zealand on 21 January 2010

[145] In April 2010 an email from Lucy Foster, the Gowars Representative on
Pitcairn, alerted Sergeant Medland to the possihitiat Mr Warren may be using an
email address under a false name. This led toe8atgMedland undertaking an
investigation and, ultimately, to his applying &earch warrants which he executed at
Mr Warren’s workplace and house and which led te ttharges now faced by

Mr Warren.

[146] At an early stage of his investigation, Sergeandlisied sought the assistance of
the New Zealand and English Police. In the couo$ethe investigation he
communicated with members of a group establishedhbyNew Zealand Police to
provide assistance to the Pitcairn Islands, indgdithe officer-in-charge,
Superintendent Stu Wildon, his second-in-commandpéctor Roly Williams, and
Senior Sergeant Paul Sindlen, who was the teaneledde was also referred to others
for specialist advice, including Detective Seni@argeant Liam Clinton of the New
Zealand National Criminal Investigations Group, whssisted him to make the
arrangements necessary for the computer exhibitsetdorensically examined. He
sought advice from a detective of the HampshireacBdPaedophile unit in England,
Detective Sergeant lan Mears. Sergeant Medlarw clssulted with the Governor’s
office and the Auckland Crown Solicitor, Mr Moomgho was at the time the Pitcairn

Public Prosecutor.



[147] Before Haines J it was submitted that Sergeant Metlhad acted under orders
from New Zealand and English Police officers andlefth to exercise the
“independence” required by law and his oath ofceffi In evidence-in-chief before

Haines J Sergeant Medland said:

As a sworn New Zealand police officer | was wellaagvof the need for Police
to exercise their investigative and prosecutionciams independently of
inappropriate influence, including for example poél influence. | do not
recall any specific training from Pitcairn authim® on this issue, but it is
fundamental to my job to retain independence dira8.

| carried out my duties in Pitcairn independentfyany improper influence
from the Pitcairn Island administration, includitng Governor’s office.

From time to time in carrying out my duties in Rito | sought advice from
senior Police Officers in England and New Zealawthile | welcomed the
support and advice from other officers, | remaimetependent in the exercise
of my duties and functions.

[148] Haines J said that Sergeant Medland’s evidencéigi-ovas not shaken in
cross-examination. He found that contemporary documents supportedjegat

Medland’'s evidence. He said that there was notimnthe documents to show that
anyone interfered with or otherwise compromised tBergeant’s independent

judgment?

[149] Relying on evidence given by Sergeant Medland ibssexamination and
emails passing between Sergeant Medland and the ZA&aland Police, Mr Ellis
submits that Haines J’s finding was wrong. Hawagefully reviewed the evidence,
we can find no error in Haines J's finding. We sider the evidence clearly
establishes that at all stages Sergeant Medlaretl s he had sworn to do, with

diligence and impatrtiality.

[150] Mr Ellis placed particular reliance on emails vaiitby Sergeant Medland at an
early stage of the investigation, in which he nefdrto Mr Warren as “the offender”
and said that he “would be prosecuting Mr Warren” a charge of importing an
indecent photo. Mr Ellis argued that this showeddid not approach the inquiry with
an open mind. He also referred to emails in wtgelngeant Medland was “strongly
advised” by Superintendent Wildon “not to take dvawestigative action” until such

7 At[155](a).
7 At[158].



time as the New Zealand and British Police, theafi Government and the Crown
Solicitor (as the Pitcairn Public Prosecutor) hadrdinated and agreed on the way
forward. It was submitted that such an “instructiand the involvement of the British
authorities and Crown Solicitor showed that Sergelstedland was not acting

independently.

[151] When the emails are read in context, however, grges clearly that Sergeant
Medland, while appropriately seeking advice frontsale agencies, never surrendered
and was never asked to surrender his responsibditypake all key decisions. This
emerges from a reading of the email exchangesnd®ke, and is also made explicit in
emails written by those who were providing assistanAt an early stage the Deputy
Governor of Pitcairn wrote to Sergeant Medland, \whd provided an initial report to
her. The letter concluded:

It will be for you and the Prosecutor’s Office teaide whether any charges are
appropriate in this case.

[152] To similar effect, Senior Sergeant Sindlen, writtagSergeant Medland on 5

May 2010 to advise that the Group was organisimgpstt structures for him, added:
We have no intention of taking the lead away frarua vn this.

[153] We agree with Haines J that there is nothing in #wdence or the

contemporary correspondence to suggest that Serygaiand’s independence was
compromised. He was entitled to seek and take sublice as was reasonably
necessary to enable him to properly discharge bigesl provided that he did not
surrender his ultimate decision-making powers. eddj it would have been remiss of
him not to seek such advice as he was venturirg anspecialised area of policing

calling for specialist knowledge.

Independence of Island Magistrate

[154] As soon as Sergeant Medland had concluded hialimtrestigation he applied
for warrants to search Mr Warren’s home and offid&arrants were granted on 26
May 2010 by Island Magistrate Simon Young. Sergédedland executed the search

warrant on Mr Warren’s work premises first. Hezeei a number of items which he



listed on a property records sheet. He executeds#tarch warrant on Mr Warren’s

home 25 minutes later.

[155] At the house, Sergeant Medland first showed Mr Afathe search warrant for
his office and the property records sheet. He gf@mwed him the search warrant for
his house, gave him a copy and asked to see hiputemequipment. He was directed
to the bedroom where he found and seized three atargp(one apparently disused)
and associated components and records, includid§E stick, a number of external
hard drives and numerous CD-roms in plastic walléie advised Mr Warren that the
seized items would be transported to New Zealamdfdoensic testing. He then

returned to the police station and secured allstem

[156] On 30 May 2010, Sergeant Medland applied to thentsIMagistrate for an
order that the items seized under the warrant desported securely to New Zealand
for the purpose of forensic analysis at the Elegtr@Crime Laboratory operated by the
New Zealand Police. An order made by the Islandjisteate authorised the items to
be securely transported to New Zealand for anabysis following analysis, to be held
securely pending further order of the Court. Reitgy an initial examination of what
was seized, Sergeant Medland returned a numbdemiito Mr Warren on 2 June
2010.

[157] The appellant submits that the decision of thentslMagistrate to issue the
search warrants was invalid as he had a persoterest in the proceeding which
disqualified him from hearing the application. tAe time Mr Warren was the Mayor
of Pitcairn and the Island Magistrate the Deputydta Mr Warren’s case is that the
grant of a search warrant would enhance his depyiyspects of succeeding him and
constituted a political interest and a direct péagninterest. The mayoralty itself and
the salary associated with it were each said te gse to a disqualifying interest or a
perception that a fair minded and informed obseweuld conclude there was a real

possibility of bias.

[158] The argument was rejected by both Lovell-Smith Biaihes JJ. Both found
that there was no disqualifying personal interésaines J also considered s 8(3) of the

Justice Ordinance, which provides:



(3) Where the Island Magistrate is a party toas any personal interest in any
case, whether civil or criminal, before the Cotg,or she shall not hear such
case and the fact that the Island Magistrate isréy go or has a personal
interest in the case shall be deemed to be a godduficient reason within
the meaning of subsection (1) for the appointmgnthle Governor of another
fit and proper person to act as Island Magistratetfe purpose of hearing such
case.

[159] Haines J found the Justice Ordinance was not edgage there was no good

and sufficient reason for the appointment of soreezlse to act as Island Magistrate.

[160] The opportunity for the Island Magistrate as DepMigyor to benefit from a
successful prosecution of Mr Warren derives from ltlocal Government Ordinance.
At the time the warrants were granted s 3(2) reidyaprovided that if any Island
Officers was sentenced to imprisonment by any court in gayt of the
Commonwealth, the Governor could request the Is@ffider to resign from office. If
the person failed to resign, the office was deetodzEcome vacant after the expiration
of seven days. A conviction for the serious offending of whichr MVarren was
suspected could accordingly give rise to the prospeimprisonment and the loss of
the mayoralty. A causal link between the issuthefsearch warrant and succession to

the mayoralty can be seen to exist.

[161] The link is, however, tenuous at best, particularhen it is considered that the
term of the mayoralty is three years. We were tott how much of the term had
elapsed. Regardless, the possibility of the Isl&magistrate succeeding to the
mayoralty as a result of the successful investigasind prosecution of Mr Warren must
be seen as remote and distant. We agree withstessments of the Judges of the
Supreme Court that the prospect of advancemensaagavily contingent as to render

any personal interest of insufficient materialityraise any concern of partiality.

[162] Even if it could be said that the Island Magistrateuld not have been
recognised by the reasonable bias standard to pariia;* we accept the Crown’s

submission that any concern of bias was cured byiridependent oversight of the

s Adefinition which includes the Mayor, Local Gauenent Ordinance, s 3(1).

By ss 4(2) and 4(3) of the Local Government Ordagathe Deputy Mayor may also succeed to the mhyora
or become acting Mayor if the Mayor were to bec@aemanently or temporarily incapacitated as the cas
may be.

I See the discussion in Lord Woolf and otheesSmith’s Judicial Revie(th Ed, Sweet & Maxwell, London,
2013) at 10-028.

" R v Bow Street Metropolitan Stipendiary Magistrabe parte Pinochet Ugarte (No,2)bove n 11.



Supreme Court, acting with full jurisdiction to rew the issue of the search warrant.
In De Haan v The Netherland#he European Court of Human Rights held that a
violation of the right to an impartial tribunal uerdart 6 of the Convention for the
Protection of Human Rights and Fundamental Freedeowsd be cured if the decision
of the relevant tribunal were subject to subseqaentrol by a judicial body that had
full jurisdiction and provided the guarantees of @&r’ The Supreme Court has

provided that oversight here.

[163] In response, Mr Ellis referred us to a later decisof the European Court of
Human RightsKyprianou v Cyprusin which the appellant, found guilty of contempt
of court, complained that he had not received aihg®y an independent and impartial
tribunal as secured under art 6 of the Conventiofhe Government submitted that the
Court on review had conductedda novohearing and provided a full review of the
facts, the law and the sentence, and its decigitiolding the conviction and sentence
should be upheld. The ECtHR found that misgivilagsto the impartiality of the

original Court were justified. It acknowledged tthaa higher court might, in some
circumstances, make reparation for such defectsheuappellate Court, while having
the power to quash the original decision on theaugdothat the Court had not been

impartial, had failed to do so.

[164] We see no relevant distinction between the dedsioh De Haan and
Kyprianou Both recognised the principle that a higher toay cure the partiality of
a first instance court if it has full jurisdictido review the merits of the decision. In
both cases the appellate court had failed to do Bloat is not the case here. Any
partiality on the part of the Island Magistrate lcobe cured by the Supreme Court
giving full consideration to the validity of theaeh warrant and upholding its issue by

the Island Magistrate.

Access to Legal Advice

[165] In the Supreme Court, Lovell-Smith J rejected Mrriga’s contention that he

did not have fair access to a lawyer. Mr Ellis sabmitted he should have been given

7 De Haan v The Netherland84/1996/673/895) ECHR 26 August 1997.
8 Kyprianou v Cyprug73797/01) Grand Chamber, ECHR 15 December 2005.



immediate access to a lawyer after the issue obélaech warrants. Not to do so, he
said, resulted in an inequality of arms and un&sen He said that the situation could
and should have been remedied by arranging forndefeounsel to be present on
Pitcairn at the time of execution of the searchramtr and for counsel to have had

access to what had been seized.

[166] The uncontradicted evidence of Sergeant MedlartdeédSupreme Court shows
that in fact Mr Warren had access to legal advicaraearly stage. Immediately
following completion of the search of Mr Warren’srhe, Sergeant Medland told him
he wished to conduct an interview at 5.00 pm ldiat day. When Mr Warren arrived
at the police station he declined to be interviewsaying that he was seeking legal
advice. Sergeant Medland gave him a list of séaetyers admitted to practise in the
Pitcairn Island jurisdiction. The following morgrMr Warren returned to the police
station, advised Sergeant Medland that Mr Ellis dae acting for him, and declined

to agree to an interview until he had spoken tda\is.

[167] It has not been suggested that Mr Warren has mbfulleand unimpeded access
to counsel of his choice since that time. Nor itd® suggested that he was prejudiced
as a result of counsel not being present on taedsl Even if counsel had been present
on Pitcairn, despite the considerable logisticHlailties in arranging for that, he could
not have sought access to the seized articles wotiputer records had been

forensically examined.

Issue of search warrants

[168] We turn now to consider the grounds of objectioacHir to the issue of the

search warrants.

Power to issue warrants

[169] Mr Warren appeals against the finding of Lovell-8md that the Island
Magistrate had authority to issue a search warradé had argued that the Island
Magistrate had no jurisdiction to issue a searchramh for offences under United

Kingdom statutes.



[170] In fact, when applying for the search warrant Sengé/ledland did not rely on
an offence under English law. He relied on thesrde of possession of obscene
articles under s 8(1) of the Pitcairn Summary QftenOrdinance. Mr Ellis says that it
was nevertheless Sergeant Medland’s intention taimkevidence of offending under
English law. He argued the Island Magistrate’sspliction was limited by s 5(1)(b)(iii)

of the Justice Ordinance which provides:

5. Jurisdiction of Island Magistrate

(1) Subject to the provisions of this or any otledinance, the Island
Magistrate shall have jurisdiction—

(b) in criminal cases over all offences committethim the Islands or
in the territorial waters thereof against the psavMis of this or any
other ordinance except insofar as the jurisdictmin the Island
Magistrate is therein expressly excluded:

Provided that—

(i) the Island Magistrate shall not exercise gdliction in respect of
any offence arising only by virtue of the provissoof section 42 of the
Constitution of Pitcairn.

[171] As already discussed, s 42 of the Constitution mspénglish law into Pitcairn.

It is not in dispute that s 5(1)(b)(iii) prohibitee Island Magistrate from exercising
jurisdiction in relation to the English offences which Mr Warren is accused.
However, the scope of the Island Magistrate’'s pawassue a search warrant is not so
circumscribed. Section 23(1) of the Justice Ondaggprovides as follows:

Where the Magistrate is satisfied by evidence dh daat there is reasonable
cause to believe that any thing upon, by or in@espf which an offence has
been committed or any thing which is necessary h® tonduct of an
investigation into any offence, is in any buildirsnip, vehicle, box, receptacle
or place, the Magistrate may issue a search waaxethbrising a police officer
to search the building, ship, vehicle, box, recelpt@ar place (which shall be
named or described in the search warrant) for aoip shing and, if any thing
searched for is found, or any other thing whichréhis reasonable cause to
suspect to have been stolen or unlawfully obtailsetbund, to seize it and
bring it before the Court to be dealt with accogdia law.

[172] “Offence” is widely defined in the Interpretationndh General Clauses
Ordinance as including “any crime, unlawful actcontravention or other breach of, or

failure to comply with, any provision of any lavarfwhich a penalty is provided”. We



see no reason to exclude from the purview of sf&hoes which the Island Magistrate
has no jurisdiction to try. As the Crown submittéds both practical and sensible to
invest the Island Magistrate with such ancillaryvpos. That objective is served by
other provisions of the Justice Ordinance. Forngda, it confers on the Island
Magistrate the power to remand an accused persousitody for offending which the

Island Magistrate would not have jurisdiction tp.tr

Absence of reasonable grounds

[173] It was next submitted that the search warrants wewalid because the
application failed to disclose reasonable grounds lbelieving that a “serious
arrestable” (or indictable) offence had been conedit That is one of the grounds that
must be made out on an application for a searchawaunder the Police and Criminal
Evidence Act 1984 (UK). Lovell-Smith J rejectee tthallenge, holding that the broad
definition of “offence” under s 23 of the Justicedidance makes it unnecessary to rely

on s 8 of the Police and Criminal Evidence Act.

[174] We agree. Whether or not s 8 of the Police anthi@eal Evidence Act 1984 is
in force in Pitcairn, the Island Magistrate wasittsd to exercise the power under s 23
to issue the warrant. We agree with the Crown tihate is no basis to read down or
restrict the power in s 23 of the Justice Ordinanitevas sufficient for the applicant to
provide reasonable cause to believe that a seasaldwprovide evidence of an offence

under the Summary Offences Ordinarice.

Lack of candour

[175] In oral submissions to Lovell-Smith J, it was arubat the search warrants
should be invalidated because the Police failesha@e full and frank disclosure in the
application. This was not directly addressed im helgment, though impliedly

rejected. The objection was renewed before us:INg submitting that the application
lacked the requisite level of candour because @etgdedland failed to disclose his

intention to prosecute for an indictable offendewill be recalled that the application

" Justice Ordinance, s 5(1)(b).
8 Lovell-Smith J Judgmerabove n 1 at [267].



referred only to the offence of possession of ohs@aticles under s 8(1) of the Pitcairn

Summary Offences Ordinance.

[176] There is no doubt that it is incumbent on an applidor a search warrant to
make full and frank disclosure to the Court. A raat will be set aside for non-
disclosure if material was omitted which may well/ha led the Judge to issue a warrant

which, had there been full disclosure, would natehizsued:

[177] Mr Ellis placed particular reliance on an email ttem by Sergeant Medland
some three weeks before he applied for a warranwwhich he said that, having
consulted with the Public Prosecutor, he had decidday an indictable charge under
the Sexual Offences Act 2003. However, when asltedit this in cross-examination,
he explained that the criminal activity then beaamnsidered was causing or inciting a
child to engage in sexual activity based on inteamenmunications that had already
been discovered. He explained that by the timegmied for the search warrant he
had decided, following further discussions with #eblic Prosecutor, that there was

not enough evidence of that indictable offence.

[178] As we have previously noted, Haines J “without tagigin” accepted Sergeant
Medland as “an entirely credible witness”. Thes@d reason why his evidence on this

issue should not be accepted.

Lack of specificity

[179] The search warrants were in the form prescribedlgs made by the Governor
on the advice of the Chief JustieeThe form makes no provision for an offence to be
particularised. The warrants made reference antheé possession of obscene articles
by Mr Warren. They did not refer to s 8 of the Suany Offences Ordinance which

prescribes the offence.

[180] In the Supreme Court it was submitted that the simisto refer to the statutory

provision was fatal to the warrants. Lovell-Smitheld that the warrants were valid as

8 R (Mills) v Sussex Polig®®C) [2014] EWHC 2523 (Admin), [2015] 1 WLR 2199[26].
82 Magistrate’s Court (Forms in Criminal Cases) Rulesie8ule, Form 5.



they complied with the relevant rules. If theresveamy defect, she found it was cured

by s 16 of the Judicature (Courts) Ordinance, whicvides as follows:

16.—1) No information, charge, summons, convictientence, order, bond,

warrant or other document and no process or pratgethall be quashed, set
aside or held invalid by any Court or quasi-judieiathority by reason only of

any defect, irregularity, omission or want of foumless the Court or authority
is satisfied that there has been a substantialamiage of justice.

[181] Lovell-Smith J found there to be no miscarriaggustice as the offence itself
was disclosed. The items suspected to containlibeene articles were identified and

Sergeant Medland sufficiently explained the purpafsthe search.

[182] In challenging the finding of Lovell-Smith J, Mr IEl relied primarily on a
decision of the Constitutional Court of South A&jMinister for Safety and Security v
van der Merwe* The Court held that what it described as the ‘itam law
intelligibility principle” required a search warrario specify the offence which
triggered the criminal investigation. It is nottiesly clear whether this requirement
will be satisfied by a sufficient description oktlffence or whether a reference to the
statutory provision is required. The mention by @ourt of New Zealand as one of the
countries which also require specification of tHeged offence in search warrants, and
a reference tAuckland Medical Aid Trust v Taylersuggests that it is sufficient to

specify the offence.

[183] We were not referred to any English cases to supperproposition that there
must be a reference to the relevant statutory pravj and New Zealand cases do not
go that far. There is a helpful review of the caseR v Coghillwhich makes it clear
that the overriding requirement is for there tosficient particularity to enable both
the officer executing the warrant and the ownethefpremises to know the offence or
offences in respect of which the warrant was issamd the permissible limits of the
searct In R v Briggsthe description of the offence by the single wneteiving”

was held to be sufficient.

8 Minister for Safety and Security v van der Me@ase CCT 90/10 [2011] ZACC 19, 7 June 2011.
8 Auckland Medical Aid Trust v Tayl§t975] 1 NZLR 728 (CA) at 736-737.

8 Minster for Safety and Security v van der Meralgove n 83 at [52].

% Ry Coghil[1995] 1 NZLR 675 (CA).

¥  RvBriggg1995] 1 NZLR 196 (CA).



[184] In our view, the description of the offence was cqaade to meet both the
requirements of Pitcairn law and the overall obyes identified in the cases we have
referred to. The explanation provided to Mr WarbgnSergeant Medland would have
disposed of any residual uncertainty as to thescdghe warrant. There has been no
suggestion that Mr Warren felt misled. If, conyrém the view we take, the statutory
provision should have been included in the warraritf of the Judicature (Courts)
Ordinance could have been invoked. The omissionldvbave been equivalent to the
“looseness” of description which the Court saiddaghill could have been cured by
the New Zealand equivalent of s 16, s 204 of ther8ary Proceedings Act 1957.

Execution of search warrants

The search breached the Constitution

[185] Lovell-Smith J rejected a submission that the isamel execution of the
warrants infringed Mr Warren’s rights under the Swntion. He had relied on the
right to respect for private and family life underll of the Constitution, which

provides:

11.—1) Everyone has the right to respect for hisargrivate and family life,
his or her home and his or her correspondence.

(2) There shall be no interference by a publihaudty with the exercise of

this right except such as is in accordance withlélhe and is necessary in a
democratic society in the interests of nationalusgg public safety or the

economic well-being of Pitcairn, for the preventmfrdisorder or crime, for the

protection of health or morals, or for the protectof the rights and freedoms
of others.

[186] Lovell-Smith J held that any infringement of Mr Wem’s rights under the
Constitution that resulted in the issue and usthefsearch warrants was justified “for

the prevention of disorder or crime”.

[187] We agree. The execution of a valid search wariantlemonstrably in
accordance with the law. In this case it cleadgldied as necessary for the prevention
of disorder or crime. Mr Ellis complained that thedge failed to analyse whether

there was reasonable justification for the seancti #s necessity in a democratic

88 R v Coghil] above n 86 at 679.
8 Lovell-Smith J Judgmerabove n 1 at [236].



society. His position is that Pitcairn is not amgeratic society and the issue of

infringement should have been analysed accordingly.

[188] We see any debate over the nature of Pitcairn’sodeamy as irrelevant. By
invoking the standards prevailing in a democrabiciety, s 11(2) provides an objective
means by which necessity can be measured. Lawdplssthat would be seen as
appropriate in a democratic society to achievesiecified objectives are a justified
intrusion of the rights. The issue of a warrant foe purpose of detecting and

preventing serious criminal activity plainly quéadis.

Excessive execution

[189] In the Supreme Court Lovell-Smith J rejected a dabion that the police

search pursuant to the warrant had been excesdweEllis challenges her findings.

[190] As we understand it, his concern relates to theuseiof a computer, referred to
as the Mayoral computer, one of the hard driveasSB stick (seized from Mr Warren’s
workplace) and some of the CDs. All turned outctmtain records and documents
relating to Pitcairn affairs, including medical aftancial records of Pitcairn residents.
It seems to be suggested that the searches shawddbeen more selective or checks
carried out at the searched premises in order ttué& from seizure any irrelevant

materials.

[191] We see no reason to depart from the view formed.dell-Smith J that the
way in which the searches were carried out was aegional and unobjectionable.
We reject as impracticable the suggestion that spreéminary vetting could have
been carried out on site. The New Zealand Suprémet recognised ibotcom v
Attorney Generathat computers have to be taken offsite to enaldeing and to
search for relevant materialsThe obstacles to any other course were evenggreat
Pitcairn. When quizzed in cross-examination, Samgéledland explained that even
taking a computer to Mr Warren’s house would haaguired transporting it by quad
bike over dusty roads. We are entirely satisfieat the searches were carried out

0 At[268]-[274].
. Dotcom v Attorney Gener§2014] NZSC 199 at [206].



reasonably and to the extent Sergeant Medland Wwhks ta do so, any irrelevant

materials were identified and returned at the esirlieasonable opportunity.

Conclusion on search warrants

[192] We conclude that the search warrants were valgdiyed and lawfully executed.

Export of computer exhibits

The Court process was unlawful

[193] The hearing before the Island Magistrate of theliegjon to authorise the
export of the computer exhibits was co-ordinatedthy Registrar of the Pitcairn
Magistrate’s Court in Auckland. Mr Warren conterdls involvement invalidated the
order for two reasons. First, he said an ordeulshibave been made under s 15E of the
Judicature (Courts) Ordinance to authorise a hgaointside Pitcairn. Secondly, the

particular role played by the Registrar is saittdwe compromised his independence.

[194] The hearing was facilitated by the Registrar fréva Public Prosecutor’s office
in Auckland. He used the Public Prosecutor’s effliecause he needed access to
scanning facilities and a software programme thlaivad documents to be sent in
portable document format. The signed application was emailed by Sergeartidhel

to the Public Prosecutor’s office and handed byRhbblic Prosecutor to the Registrar.
The Registrar then emailed it to the Island Magtstrvia Sergeant Medland, with a
covering memorandum. The documents were printédopuSergeant Medland and
handed to the Island Magistrate. After Sergeandibted had explained the purpose of
the application, the Island Magistrate made theoby signing an endorsement on the
application. Sergeant Medland then transmitted digmed document back to the
Registrar, who issued a sealed order which wasssrk to Sergeant Medland as an

attachment to an email.

92 Further irrelevant material was discovered indberse of forensic analysis of the computer recardNew
Zealand. No request was made for its return. \&ewold that copies were available on the Island.
% Haines J Judgmenabove n 1 at [441](q).



[195] Section 15E(1) of the Judicature (Courts) Ordinagegowers a judge of the
Supreme Court or a magistrate to make an ordefthaproceeding or any step in any
proceeding be held in the Pitcairn Islands or tintdd Kingdom or New Zealand. For
Mr Warren it is submitted that an order should hbgen made that the hearing of the

application take place in New Zealand.

[196] The submission cannot succeed. As Haines J hetdCoburt sat in Pitcairn
where the Magistrate was.The fact that the Registrar was in New Zealaret rabt
affect thelocusof the Court. There was no need for an order.

[197] We also agree with Haines J that the way in whithRegistrar discharged his
functions was unobjectionable. As he said, the oblthe Registrar was innocuctidt
was purely administrative and facilitative. Hiseusf the Public Prosecutor’s office
was for logistical reasons only. The Public Prasac himself had no meaningful
involvement in the proceedings. There is no grofordconcern that the Registrar's
independence was compromised or the process tdnytéde means adopted to place

the application before the Island Magistrate.

Island Magistrate's independence

[198] The order authorising transport to New Zealand masle at the police station
on Pitcairn. Sergeant Medland explained in evidetiat he telephoned the Island
Magistrate and asked him to come to the policeostaas the Island Magistrate did not
have an office and Sergeant Medland did not third&ppropriate to go to his house.
Before making the order, the Magistrate asked ® the telephone to speak to the

Registrar in New Zealand and did so in private.

[199] The circumstances in which the order was made am@ ® have further
compromised the independence, or the appearanéedependence, of the Island
Magistrate. Haines J concluded, however, thatranfanded and informed observer,

having considered the facts, would not concludettiere was a real possibility that the

“  AL[447](c).
% At[447](c).



Island Magistrate was biased or lacking in indepeicd by virtue of the manner in

which the hearing was conducted.

[200] Again we find ourselves in agreement with HainesQf course, in normal
circumstances a police officer seeking an ordemfra judicial officer would be
expected to go to the tribunal where, ordinarihe Registrar could be expected to be
present. But in the unique circumstances in withehPitcairn authorities are required
to operate, departures from normal practice areitaigde. Any assessment of what is
permissible or appropriate must be measured agaimet was practically achievable in
local conditions. Judged in this context, we agkéth Haines J that the hearing on
Pitcairn raises no additional cause for concernutbihe Island Magistrate’'s

independence.

Lawful authority

[201] For the first time in this Court the argument walwamced that the Pitcairn
Magistrate’s Court had no lawful authority to make order authorising the transport
of the computer exhibits to New Zealand for forenskamination. The argument

presupposes that an order was required, sometinenGrown does not concede.

[202] The Court purported to make the order under s 2thefJustice Ordinance.
Mr Ellis submitted s 23 merely provides a powerstue a search warrant and to bring
the seized articles to Court. The order was aaeglylultra viresand invalid.

[203] The Crown’s position is that the Magistrate’s Cobad power to make the
order, arising either expressly or by necessarylioaijon from s 23 of the Justice
Ordinance. Mr Raftery submitted that such a pawerecessary to enable the Court to
exercise its criminal jurisdiction effectively. Wout the power to facilitate the
analysis of exhibits, he said the criminal law intc&®rn would be severely

compromised.

[204] We do not read s 23 as expressly conferring a ptovdeal with the exhibits.
However, it plainly envisages that the Magistrat€surt will exercise a supervisory

% At [447](c).
°  Setoutin[171] above.



role as part of its criminal jurisdiction, whichtlse same as that of the Supreme Court.
The Supreme Court has all such jurisdiction in neklation to Pitcairn as is necessary
to administer the law of Pitcairnand also has the same jurisdiction as is vestéuein
High Court of Justice in England. The laws of Pitcairn, and the principle that arto
which is endowed with a particular jurisdiction lae powers necessary to enable it to
act effectively within such jurisdiction, establigiat the Pitcairn Magistrate’s Court
has the ability to do anything necessary to digghats supervisory responsibilities
under s 23»

[205] While we are satisfied the Magistrate’s Court hael power to make the orders,
we do not think it was necessary for it to do soour view, the Police were entitled to
retain custody of the articles seized until suchetias they had completed their
examination and determined which, if any, werevateé to the investigation. The
examination of the CD-Roms and USB stick on Pitcdor that purpose was not
guestioned. We do not see the transport of thaireng articles to New Zealand to
enable the process to be completed as any diffeneptinciple. It is, moreover,
commonplace for exhibits to be sent by enforcenaemhorities to other countries for
analysis when specialist facilities or expertise ot available, as was the case here. It

is an accepted part of the investigation process.

The process was unfair

[206] Mr Warren submits that he should have been giveiceof the application and
the right to be heard, and the failure to do so avhseach of natural justice. He said if
the process were to be characterised as adminstrat had to be lawful, reasonable
and procedurally fair, as guaranteed by s 20 oPileirn Constitution.

[207] Haines J held there was no right to be heartlle said the Police had the right

to pursue the investigation by taking steps to hareeseized evidence analysed. He

% With the exception of specified crimes which haeeapplication here: s 12 of the Judicature (Gurt
Ordinance.

% Pitcairn Constitution s 45(2).

100 Ppitcairn Constitution s 45(3).

101 Connelly v DPH1964] AC 1254 (HL).

102 Haines J Judgmepabove n 1 at [421].



noted that Mr Warren would have the opportunitghallenge the steps taken and the

admissibility of the evidence at or before trialing Gill v Attorney Generat?

[208] We agree with Haines J. At the investigation stagkere the Police are
engaged in the process of gathering and analysidgmece, a suspect normally has no
right to challenge the process or special interestloing so. There can be no
suggestion that Mr Warren’s fair trial rights wenejudiced by his not being heard at a
point where an evaluation of the evidence had wiilbe completed. His ability to
challenge the process and the admissibility oetidence was unaffected.

Transport and analysis of computer exhibits

[209] Mr Warren submits the transport of the exhibits dheir analysis in New

Zealand was unlawful in the following respects:

(@ The Police and officials in Pitcairn and New Zedlanommitted
offences against Pitcairn and New Zealand law lssessing, exporting

and importing pornography.

(b) Pitcairn and New Zealand officials breached the iStagte’s order by

providing the Public Prosecutor with copies of sahthe images.

(c) The authorities failed to obtain permission fromwNéealand Ministers
under the Pitcairn Trials Act 2002.

(d) There was a breach of the Optional Protocol toGbevention of the
Rights of the Child.

Actions of Pitcairn and New Zealand officials untalv

[210] Lovell-Smith J found that the actions of SergeargdMnd in Pitcairn were
lawful as they were authorised by the order oftagjistrate. She also accepted that he
could avail himself of s 160(2) of the Criminal las Act (UK), which provides that it

105 Gjll v Attorney Genera]2010] NZCA 468, [2011] 1 NZLR 433 at [17], [19] af@¥7]-[29].



is a defence to a charge of possession of an indpbetograph that the person charged

had a legitimate reason for having the photogragtis possession.

[211] Section 1 of the Protection of Children Act 197&{lprovides an equivalent

defence for other offences of child pornographyn our view, s 8 of the Summary
Offences Ordinance, which covers the possession ipdrtation of indecent or

obscene articles generally in Pitcairn, must beal raa similarly exempting a police
officer acting pursuant to his duty to investigated prosecute offending under the
Ordinance.

[212] Of course, while Sergeant Medland was in possessditime articles pursuant to
the search warrant, no question of unlawfulnesddcatise. As we have previously
said, we tend to the view that he was dealing w#hit articles under s 23 until he
completed his investigation, and the court ordeh@uising transport to New Zealand
was unnecessary. Whichever view is correct, Setgbtedland had the Court's
sanction to hold and deal with the articles, angt aats necessary to facilitate the

examination of the items in New Zealand cannot ltrsstituted an offence.

[213] In New Zealand, police officers and other officials possession of or
importing, exporting, distributing and supplying jettionable publications are
protected if acting in the course of their officidlities. By s 131(1) of the Films,
Videos and Publications Classification Act 1993 [NE is an offence to be in
possession of an objectionable publication withdasvful authority or excuse.
However, s 131(4) exempts persons who possess jacatiohable publication for the
purpose of and in connection with their officialtids. Those listed include any
constable and “any other person in the servich®iGrown™>* Section 124A extends
the exemption to offences under ss 123 and 124chmmiake it an offence to import,

export, distribute and supply objectionable puhiarzs.

Supply to Public Prosecutor

[214] The analysed results, with copies of the objecttmamages, were provided to

the Public Prosecutor. For Mr Warren, it is sulbeeditthat this was a breach of the

104 Films, Videos and Publications Classification A893 (NZ), s 131(3)(h) and (1).



Magistrate’s order. Relying on the results of aguery by the Attorney-General of
Pitcairn, Lovell-Smith J found there had been megularities in the way in which the
material was handled. She accepted that theydradined securely in police custody
from the time they left Pitcairn until they weransmitted by the New Zealand Police

to the Court where they remain in the custody efRegistrar:

[215] We have been given no reason to differ from Lo@etlith J's conclusion. All
items in the schedule to the order were handledcoordance with the order. The
Public Prosecutor was provided with copies of @ertiaages in order to perform his

functions under Pitcairn law, but the exhibits rrdedt police custody.

Authorisation under Pitcairn Trials Act 2002

[216] The Pitcairn Trials Act 2002 (NZ) has the purposegiwing effect to New
Zealand’'s obligations under an agreement betweenQGbvernments of the United
Kingdom and New Zealand for the sitting and prdpectioning of the Pitcairn Courts

in New Zealand for the purpose of trials.

[217] Mr Warren contended that s 6 of that Act requiregiv\Zealand Ministers to

give permission before the New Zealand Police cagsist the Pitcairn Police with
forensic analysis and that, in the absence of g&chission, the order actioning the
transport of exhibits to New Zealand was invalidl dhose involved in the handling
and analysis of the exhibits in New Zealand cowtalaim to be acting in connection

with their official duties.

[218] “Trial” is defined in s 5 of the Act as follows:

In this Act, unless the context otherwise requiteal means the trial or trials
of a person in accordance with Pitcairn law andctiza in respect of an
offence or offences against Pitcairn law; and ideki(without limitation) all or
any of the following:

€) investigative steps involving a Pitcairn Court oPiécairn Magistrate
or a Judge or Judges of a Pitcairn Court (for exentpe issuing of a
search warrant):

(b)  the institution of a criminal proceeding by thersigy of a formal
charge:

(© any preliminary proceedings (for example, commiptaiceedings):
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(d)  the person pleading guilty, or not guilty, or acipkplea (for example,
a plea of previous acquittal, previous conviction,pardon), and the
entering of that plea:

(e) taking evidence:

() conducting or continuing a proceeding to deterngimi:

(g)  giving judgment in a proceeding:

(h)  sentencing or otherwise dealing with the personetiér or not the
person pleads guilty):

() any appeals or review:

()] any other associated matters.

[219] Mr Ellis argues that the forensic examination ofe tlexhibits was an
investigative step under s 5(a) which should nethHzeen undertaken without the prior

approval of the Minister of Justice, after congigtaas required under s 6(4).

[220] We do not accept that what took place in New Zehisas an investigative step
for the purpose of s 5(a). In our view, s 5 isgrplaconfined to hearings of a Pitcairn
Court in New Zealand, or steps taken by a judgenagistrate of a Pitcairn Court in
New Zealand. Actions which are ancillary to or sequential on such hearings or
steps are not trials under s 5. The order auihgrexport of the exhibits was made at a

hearing in Pitcairn. The Pitcairn Trials Act was Bngaged.

[221] The investigations undertaken by the New Zealanbic®avere carried out
under the Mutual Assistance in Criminal Matters A882 (NZ). It is consistent with
our reading of s 5 that s 14 of the Pitcairn Triats 2002 provides that nothing in that
Act limits or affects the general use or applicatad the Mutual Assistance in Criminal
Matters Act 1992.

Optional Protocol to the Convention on the Rightghe Child

[222] Mr Ellis criticised the omission of Lovell-Smith td consider art 6 to the
Optional Protocol on Child Pornography to the UNn@ention on the Rights of the
Child and complained that no lawful request was entixdtake investigative steps in

New Zealand. He relied on paragraph 2 of thelartighich provides:

States Parties shall carry out their obligationdeurparagraph 1 of the present
Article in conformity with any treaties or otheramngements on mutual legal
assistance that may exist between them. In thenabsof such treaties or
arrangements, States Parties shall afford one ena#isistance in accordance
with their domestic law.



[223] As it happens, the Optional Protocol has not begeneed to Pitcairn. In any
event, on our view of what occurred, the Pitcaind &New Zealand authorities co-
operated in accordance with domestic law to praadtfurther the interests of children
on Pitcairn, as intended under the Optional Prdtoco

Conclusion as to admissibility

[224] All challenges which may have impacted on the adiilty of the evidence
obtained pursuant to the search warrants and theequent analysis of the seized items

accordingly fail.

Stay of proceedings

[225] We have traversed the grounds upon which Mr Warsepported his
application for a stay of proceedings. Like th@i®me Court judges, and generally for
the same reasons, we have not accepted any of MreWs arguments. Moreover,
even if we had been persuaded that some of thermkad it is unlikely that a stay of
proceedings would have been an appropriate remedy.

[226] It has been made clear in a series of authoritieginning with the House of
Lords inR v Horseferry Road Magistrates’ Court, ex partaBettthrough tothe Privy
Council in Warren v Attorney-General for Jersethat a prosecution may be stayed
only in two classes of case:

(@  where it will be impossible to give the accusediatfial; and

(b)  where it offends the Court’s sense of justice aroppety to be asked to

try the accused in the particular circumstanceb®ftase.

[227] Nothing put before this Court suggests that Mr \farcannot receive a fair
trial, and nothing has occurred in relation to b&se that goes anywhere close to

creating a situation in which the Court’s integniguld be tarnished if the case were to

%6 R v Horseferry Road Magistrates’ Court, ex parte iBet{1994] 1 AC 42 (HL); Warren v Her Majesty’s
Attorney-General for Jersg011] UKPC 10, [2012] 1 AC 22.



be tried. For instance, even if we had found thatremoval of the computer exhibits
to New Zealand were unlawful, it would not havddaled that a stay would have been
granted, given that the Police acted in good faitthe belief that they were authorised
to take that action.

[228] The application for a stay was correctly dismissgdhe Supreme Court.

Application under s 25 of the Constitution

[229] As well as raising in the criminal proceedings agahim the challenges which
we have already rejected, Mr Warren has also nfa@e tapplications under s 25 of the
Constitution alleging breach of his rights undeBsand 11 of the Constitution. But
those matters were able to be, and have been, &dltiressed within the criminal
proceeding. Had there been any merit in the dilegs of breach of the Constitution, a
remedy was available by way of the issuance o&w sir other remedy proportionate to
the breach, if that were appropriate. That beingitsis an abuse of process for the
appellant also to resort to s 25, as the Privy Cibumras made clear iKarrikissoon v
Attorney-General of Trinidad and Tobagwhere Lord Diplock said in relation to

parallel provisions in the Trinidad and Tobago Giaton:

The right to apply to the High Court under sectof the Constitution for
redress when any human right or fundamental freetoor is likely to be
contravened, is an important safeguard of thodetsignd freedoms; but its
value will be diminished if it is allowed to be mged as a general substitute
for the normal procedures for invoking judicial tah of administrative action.
In an originating application to the High Court endection 6 (1), the mere
allegation that a human right or fundamental freead the applicant has been
or is likely to be contravened is not of itselffatient to entitle the applicant to
invoke the jurisdiction of the court under the sedi®n if it is apparent that the
allegation is frivolous or vexatious or an abusdhaf process of the court as
being made solely for the purpose of avoiding teeessity of applying in the
normal way for the appropriate judicial remedy forlawful administrative
action which involves no contravention of any humaht or fundamental
freedom.

[230] Harrikissoonhas been followed by the Privy Council@mokolingo v Attorney-

General of Trinidad and Tobag(a case of imprisonment for contempt) and more

07 The applications also assert breach of otherigimms not within Part 2 of the Constitution andnst within
the scope of s 25.
%8 Harrikissoon v Attorney-General of Trinidad and &gie[1980] AC 265 (PC) at 268.



recently inJaroo v Attorney-General of Trinidad and Tobagd Durity v Attorney-

General of Trinidad and Tobag® In Jaroo Lord Hope said®

Their Lordships respectfully agree with the CourtAppeal that, before he
resorts to this procedure, the applicant must cenghe true nature of the right
allegedly contravened. He must also consider vanettaving regard to all the
circumstances of the case, some other procedirer einder the common law
or pursuant to statute might not more convenidmtiynvoked. If another such
procedure is available, resort to the procedurevhy of originating motion
will be inappropriate and it will be an abuse df hrocess to resort to it. If, as
in this case, it becomes clear after the motiontdesn filed that the use of the
procedure is no longer appropriate, steps shouldaken without delay to
withdraw the motion from the High Court as its dooed use in such
circumstances will also be an abuse.

Consistently with this, s 25(3) of the Constitutiaiows the Supreme Court to decline

to exercise its powers under the section if satisthat adequate means of redress are

available under any other law, as they were here.

[231] The s 25 applications served no useful purpose gidaps than providing an
appeal as of right to this Court. Lovell-Smithntiddaines J dismissed the applications.
We consider they were an abuse of process anddigtal decisions.

Result

[232] To the extent that leave is required under s 3508 f.35E of the Judicature
(Appeals in Criminal Cases) Ordinance, it is grdritat the appeal is dismissed.

Judicial review

[233] In September 2013 Mr Warren made, in the civilgdiction of the Supreme
Court, an application for judicial review. It ptkd issues that Haines described as
identical to those already advanced before Lovellts J and himself2 Both parties

applied for directions as to the way in which thatter should proceed. In his

judgment, which was unusually but pragmaticallyorporated into his judgment in the

109 Chokolingo v Attorney-General of Trinidad and Tob§t@81] 1 WLR 106 (PC);Jaroo v Attorney-General
of Trinidad and Tobagf2002] UKPC 5, [2002] 1 AC 871; ardurity v Attorney-General of Trinidad and
Tobago[2008] UKPC 509.

10 Jaroo v Attorney-General of Trinidad and Tobagbove n 108 at [39].

1l At[452].

12 |f s, the application would likely be an abus@mcess.



criminal proceeding, Haines J considered whethgifimor New Zealand practices on
judicial review should be followed. English praeti of course requires that an
applicant obtain the leave of the Court before cemecing a judicial review
proceeding. New Zealand practice does not.

[234] Haines J observed that by virtue of s 42 of thesBitution, the Civil Procedure
Act (UK) and the Civil Procedure Rules (UK) apply Pitcairn, subject to the
limitations in s 42(2). He considered that the rappate procedure was that of the
High Court of Justice in England.

[235] We see no reason to differ from that conclusiondisthiss Mr Warren’s appeal
against the direction given by Haines J. The cprbceeding is remitted to the
Supreme Court where an application for leave cahdaed if the appellant still wishes

to pursue the judicial review.

Potter JA (Acting President)

Blanchard JA

Hansen JA

13 Haines J Judgmenabove n ht [466].



