IN THE COURT OF APPEAL OF THE PITCAIRN ISLANDS

Hearing:

Coram:

Counsel:

Judgment:

BETWEEN MICHAEL WARREN
Appellant

AND THE QUEEN
Respondent

11 — 14 March 2013 (at Auckland High Court)

Robertson P
McGechan JA
Potter JA

T Ellis and G Edgeler for Appellant
K Raftery and S Mount for Respondent

12 April 2013 at 11.30 am
(at British High Commission, Wellington)

CA 1/2012

JUDGMENT OF THE COURT




Table of Contents

Introduction
Background
The Court chronology
Pre-appeal hearing position
Progress of the hearing
Joint judgment of McGechan and Potter JJA on the
President’s recusal
The application
Decision process
Grounds of application
The Law: Bias or apparent bias
Ground 1: Procedural minute paragraph [1] —
determination of venue
Ground 2: Bail appeal paragraph [18] — European
Convention on Human Rights
Ground 3: Bail appeal paragraph [9] — no
constitutional issue
Ground 4: Bail appeal — Presiding Judge

Ground 5: Procedural minute paragraphs [5] to [8]—

mode of hearing; paragraph [9] — venue
The position overall
Judgment of Robertson P on his recusal
Venue for hearings of this appeal
Where should this Court sit?
Preliminary issue: Jurisdiction to review
Has this Court power to sit outside Pitcairn?
Are the provisions of the Pitcairn Constitution
empowering the courts to sit outside Pitcairn inta
vires the British Settlements Act 18877?

(a) Extraterritoriality
(b) New Zealand no longer a British settlement
(c) Proportionality
(d) Peace, order and good government
Other matters
The Pitcairn Trials Act 2002 (NZ)
Should an order be made that this appeal be heldhi
New Zealand with the appellant present by live-lik
television?
This decision and the substantive grounds of appka

Conclusion

(a) Counsel’'s accommodation re appointments

(b) Application for recusal of President dismissed
(c) Decision on venue and appellant’s participation
(d) Future conduct

(e) Nexttelephone conference

Para No

[1]
[2]
[13]
[20]
[23]

[30]
[32]
[34]
[37]

[44]
[53]

[58]
[63]

[74]
[90]
[91]

[95]
[98]
[103]

[111]
[117]
[120]
[122]
[123]
[131]
[134]

[143]
[154]



Introduction

[1] The case before the Court arises from a decisioheoSupreme Court delivered
on 12 October 2012. The litigation has a long tamtlious history which must be noted
to appreciate the current situation. The narrgpiae of the decision is a judgment of
the three Judges sitting. That is followed byiatjjudgment of McGechan and Potter
JJA and a separate judgment of Robertson P desgiagifically with the application

for the recusal of the President. The remaindeghefdecision is again a judgment of

the Court dealing with the question of venue andrusteps in the matter.

Background

[2] Police on Pitcairn executed search warrants on @8 2010 at both the home of

the appellant and at his Mayoral office. In hislto®m over 1,000 images and videos
were located which are alleged to constitute chdchography. In addition, there were
images of the appellant in various states of ursdre$he latter do not, in and of

themselves, form the basis for any specific charg@fey have been tendered in
evidence to rebut explanations provided with regardthe presence of the other
images. His counsel accepts that the former imagedd amount to pornography in

the United Kingdom.

[3] In November 2010, the appellant was charged withc@ints of possessing
child pornography, contrary to s 160 of the Crinhidastice Act 1988 (UK). Five
charges were also laid under the Pitcairn Summdign@es Ordinance for possession

of indecent articles.

[4] The Criminal Justice Act charges are triable omlythe Supreme Court. The
others are triable only in the Magistrate’s Couiithe latter have been adjourned for

consideration following the outcome of the moreaes charges.

[5] There was a preliminary hearing on 1 August 204llowing which the
Magistrate’s Court committed the appellant forltimethe Supreme Court.

[6] A 20 count information was filed in the Supreme Gaum 18 August 2011.



[7] The following day the appellant filed a documenthe Supreme Court entitled
“Constitutional Challenges to method of trial arthges being brought under English
Law, and evidence sought to be relied upon by thegqeution”. This was expressed as
being an application under s 25 of the ConstitutibRitcairn. That section provides:

D If any person alleges that any of the provisiofthis Part has been, is
being or is likely to be breached in relation tanhor her (or, in the case of a
person who is detained, if any other person allsges a breach in relation to
the detained person), then, without prejudice toaher action with respect to
the same matter that is lawfully available, thatspa (or that other person)
may apply to the Supreme Court for redress.

[8] The 19 August document set out a raft of challereges high level about the
constitutional framework and system for Pitcairg,veell as the appellant’s particular

circumstances.

[9] The appellant specifically appeals the decisionthe Magistrate’s Court to
commit him to trial without first referring the cstitutional questions addressed in that
Court to this Court under s 25(7) of the Constitati The appellant said the committal

was premature before the determination of the d¢otisnal questions.

[10] There was an amendment to the initial constitutiamallenge of 19 August

2011, which provided:

For the avoidance of doubt in respect of both thestitutional challenge, and
appeal the stay sought is amended to read:

® A temporary stay until the constitutional cleeilbe, and any appeals,
from a decision of this Court, or the Court of Appare determined,

(i) A temporary stay until the appeal, and anytHar appeals from a
decision of this Court, or the Court of Appeal, determined;

(i) In the event of the constitutional challenged/or appeal being wholly
or partially successful (subject to any further adrmeent depending
upon the quantum of success) and that the comgtitit challenge
and/or appeal is not subject to any further appea¢rmanent stay of
proceedings is sought.

[11] In a Joint Plea and Directions Memorandum filedhe Supreme Court on 29
September 2011, the nature of the appellant’s ehgdél was elaborated upon. On 12
January 2012 the appellant filed a third applicatapressed as being under the Bill of
Rights Act 1688 (UK).



[12] Subsequently in this Court there has been filetAqpearance under Protest to
the Jurisdiction”, which called into question thaligity of the Pitcairn (Court of
Appeal) Order 2012, together with applicationsrerusal of the Bench in whole or in

part on various grounds.

The Court chronology

[13] Following several hearings in the Supreme Courg jundgment delivered on 12
October 2012, the Supreme Court declined to exertss powers under either the

Constitution or the Bill of Rights Act 1688. Mr Wan was committed for hearing.

[14] On 26 October 2012, the appellant filed a NoticAppeal in this Court and
submitted that the decision declining to exercige tonstitutional powers on the
grounds that there were adequate means of redness the ordinary criminal process,

the Bill of Rights challenge refusal and the contahivere all in error.

[15] There was an initial case management telephoneende between the
President and counsel on 2 November 2012. Asudtresdocument was filed on 7
December 2012 entitled “Detailed Grounds of Appedl’ contained 188 paragraphs.
It expanded on the general position and alleget tttexe had been a failure by the
Supreme Court to deal with some issues, other sskad been dealt with in error, and
that there were substantive and procedural failimgieh meant that the right to a fair

trial had been denied.

[16] There was a further case management telephonereoné between counsel
and Robertson P on 12 December 2012. Pursuantrangeaments agreed at that
conference, the appellant lodged 253 pages in &mlirsubmission document.
Subsequently, additional submissions were filetivim further substantive documents.

[17] These were challenges not only to the process wiachbeen followed with
regard to the obtaining of search warrants, thew@n of the warrants and the dealing
with the items obtained, but virtually the entirevgrnmental and legal structure of
Pitcairn was said to be fatally flawed. The sitatwas summarised by Mr Ellis in

submissions before us when he said he had insingctio the effect of taking any and



all relevant constitutional challenges, not just ttaditional defences” in the conduct of

this case.

[18] What in fact was under challenge was something wioaing target and new

arguments have been presented for the first tintleisnCourt. That is partly because of
the recent release of documents, particularly ftloenAttorney General. Some of these
are matters in respect of which factual findings aeeded before there could be an

appellate court consideration of them.

[19] At the telephone conferences on 2 November 2012 12n@®ecember 2012,
counsel mentioned the need to invite the Supremgt@o rule on matters not already
covered in its judgment. The possibility was lefiresolved pending the receipt of

submissions.

Pre-appeal hearing position

[20] In a joint memorandum filed on 7 March 2013, colifieeboth parties argued
that it was necessary for an appeal fixture for tmeeks commencing on 11 March
2013 to be adjourned. It was said this would mtevihe opportunity for all relevant
documents to be obtained, for the parties to makefarther applications and for the
Supreme Court to hear additional evidence and nfateal findings on outstanding
matters. It was said that this would enable theeapto come back before us with all
relevant factual findings and determination ofralitters which had been raised. That

was advanced as the joint position of counsel.

[21] In addition, however, the memorandum noted:

4.7 The appellant is in general agreement withghiposal, subject to the
caveat that the Court should deal with the issuating to the
constitutionality of the Court, and its individuaiembers, and the
question of venue on Monday 11 March, and the éguetonsiders
the case should not be heard by Lovell-Smith Blackie CJ, but by
either a temporary Judge, or permanent replacefoedtstice Russell
Johnson. The question of where a replacement@iisworn in is a
live issue.

[22] The Judges conferred and advised counsel that attera (including the

adjournment application) would be considered int€on 11 March.



Progress of the hearing

[23] When the Court convened, the first issue considerasl adjournment. Both
counsel were heard. After briefly conferring, @eurt advised that it was concerned
that some progress had to be made and that igshigsues could properly be dealt

with at that point, even if it was not possibledal with the appeal in full.

[24] Counsel were accordingly advised that commencinghenafternoon of 11
March the Court would consider:

(@  The protest to jurisdiction.

(b)  The exact nature of the matters which were befoeeGourt by way of
appeal, bearing in mind the issues which had be¢ord the Supreme
Court.

(c) The more generic issue of the validity of appointeeof all the Judges,
including the force and effect of the Pitcairn (@oof Appeal) Order
2012, issues as to whether further oaths were nemjland the place
where a swearing-in could take place.

(d) A more general duty on all Judges to resign froificefbecause the
Constitution and legal framework of Pitcairn was fsmdamentally

flawed that there could not be substantive jugticerided.

(e)  Adiscrete issue of the need for the Presiderg¢ase himself.

) Issues relating to the proper place of sitting.n&ally the argument
that it was unlawful, or at least improper, for a@gurt to sit outside of

Pitcairn except for the most cursory and manage maiters.

[25] The Court began hearing these matters that aftarnoBart way into that
exercise we were advised that an accommodatioréen reached between the parties

which affected those issues.



[26] The Court was given a document entitled “Waiver/ehtaking on behalf of
Michael Warren” dated 12 March 2013, which washia following terms:

1 Introduction

1.1 Michael Warren (the Appellant) has appealednatydhe decision of
the Pitcairn Supreme Court T1-20/2011 dated 12 l62cta012.

1.2 The Appeal (CA 1/2012) has been listed beforebeRson P,
McGechan JA and Potter JA.

1.3 In the course of the appeal the Appellant iadlenged the validity of
the appointments of the four justices of appealhisTchallenge is
based, in part, on the requirement of the Promys&maths Act 1871
that the judicial oath and oath of allegiance nmstsworn in open
court and administered by a Judge. As at 12 Ma&e@h3 these
requirements have not been met in relation to drye four Justices
of Appeal.

1.4 In order to facilitate the prompt progresshad turrent 20 charges the
Appellant undertakes not to challenge the four entrrjustices of
Appeal swearing their oaths of office and allegeann a Pitcairn
Supreme Court hearing before the Chief Justicepgnacourt in New
Zealand.

2 Proposed swearing in
2.1 It is proposed that:

(@) On 14 March 2013 (New Zealand time) there hdla sitting of
the Pitcairn Supreme Court in Auckland, New Zealamd
Courtroom 1 at the High Court Auckland. The Cowill sit
pursuant to the authorisation of the New ZealandeBument
under the Pitcairn Trials Act 2002.

(b)  The Court sitting will be notified to Pitcaitelanders by notice
on the public notice board on 13 March 2013 (Nevalaed
time), in the form attached.

(c) By consent, there will be orders under ss 168 &5F of the
Judicature (Courts) Ordinance that the Supreme tGullrsit at
the High Court Auckland, New Zealand, and that Alppellant
will participate in the hearing by way of live-linklevision.

(d) In accordance with those orders, the Courtingittwill be
transmitted by live video link to Pitcairn Islarahd will be open
to the public in Pitcairn.

(e) Chief Justice Blackie will administer the Judicath and Oath
of Allegiance set out in the Schedule to the Cdutsbin of
Pitcairn to Sir James Bruce Robertson, Robert Amdre
McGechan and Dame Judith Marjorie Potter.



(f) At a later date the same process will applyréspect of Sir
David Baragwanath.

3. Undertaking / waiver

3.1 If the proposal above is followed, the Appdllandertakes that in all
future Court hearings arising from the present @catons he will not
challenge the propositions that:

(@) Justice Sir James Bruce Robertson is validipoayped as
President of the Court of Appeal pursuant to s gBjlof the
Constitution of Pitcairn.

(b)  Justices Robert Andrew McGechan and Dame Juddhorie
Potter are validly appointed as Justices of Apgeakuant to
s 52(1)(b) of the Pitcairn Constitution.

(c) Chief Justice Blackie was lawfully entitled smiminister the
judicial oath and oath of allegiance to Sir JamesicB
Robertson, Robert Andrew McGechan and Dame Judith
Marjorie Potter on 14 March 2013.

(d) Chief Justice Blackie is lawfully entitled todrainister the
judicial oath and oath of allegiance to Sir Daviar&ywanath on
a date to be advised.

(e) Robertson P, McGechan JA and Potter JA arellyah office
following the swearing of oaths of office and oattfisallegiance
in the manner set out above, pursuant to s 52(3heofPitcairn
Constitution.

4 Saving / reservation of rights

4.1 The Appellant reserves his right to submit th#it Pitcairn Court
hearings should be held on Pitcairn Island (othantthe swearing in
ceremonies in this matter).

4.2 The Appellant reserves his right to submitRiteairn (Court of Appeal)
Order 2012 is invalid for the purposes of the widmmstitutional
arguments including self determination. Howevhe Appellant does
not challenge the Pitcairn (Court of Appeal) Org@et2 for the purposes
of the validity of judicial appointments in the cemt Court of Appeal
proceedings.

4.3 A statement reflecting the Appellant’s viewstba unlawfulness of the
process of hearings outside Pitcairn will be inocogped in the Supreme
Court record.

[27] There was a subsequent document dated 14 Marcht@@t8vide clarification,

which said:



1 Introduction

1.1 The Court has raised with counsel the statushef Appellant’s
submission that all members of the Court shouldsechemselves on
the grounds of a pecuniary interest in the outcomthe appeal, and
the submission that they are judges in their owrsea

2. Agreed Position

2.1 The Appellant has not waived his right to ratbe submissions
referred to in paragraph 1.1 above.

2.2 By consent, the issues outlined in paragraphray be adjourned for
determination by the Court at the resumed hearing.
[28] In terms of the arrangements between counsel, that®f Appeal Judges
appeared in the Supreme Court at Pitcairn at aiapsession in accordance with
paragraph 2 of the 12 March waiver document, arldsoaere administered to them by
the Chief Justice.

[29] As a result, the parties were agreed that the msatipon which the Court
needed to hear full argument and reach determimsa@d this preliminary hearing were
the recusal of the President and the question efevthe Court of Appeal hearing this

case should sit.

Joint judgment of McGechan and Potter JJA on the Pesident’s recusal

The application

[30] The appellant has applied for an order that “Hisdship Robertson P recuses

himself, or is recused, from further involvementhis case”.

[31] The President has not recused himself. That iggorim a situation where he is
able to receive independent guidance from the densd judgement of two other

Judges.



Decision process

[32] This is the joint judgment of McGechan and Pottek, Jwho fortunately have
been able to agree. It has been prepared indepiéyndé Robertson P. A copy, after

finalisation, was supplied to Robertson P for hisimation.

[33] We were reminded, unnecessarily, of the need fdicial independence inter
se, noted in the Commentary on the Bangalore Pigeiof Judicial Conduct
(Bangalore) paragraph 39. That has been obsesvafivays.

Grounds of application

[34] The Notice of Application states that the grounde aontained in the
submissions filed contemporaneously. This is usisatory. Grounds should be stated
concisely within the notice. The Court should bet left to sift through extensive

submissions endeavouring to ascertain what is adwhn

[35] Five matters appear to have been raised. Three fiom the decision of this
Court on a bail appeal determined on 21 SeptemOgf,2with reasons delivered 6
October 2011 (the bail decision). Two arise froeeidions made by the President in a
teleconference on 12 December 2012, minuted on dgkiber 2012 (the procedural
minute). These decisions, set against other backgk, are said to demonstrate bias or

apparent bias on the part of the President.

[36] We consider these five matters separately in tderan which they are raised

in submissions. We then consider the positionalizer

The Law: Bias or apparent bias

[37] The appellant starts from Bangalore Value 2, palyr2.5, and the
Commentary (2007) at paragraphs 81, 90, 100 and diiBg recognition by the
European Court of Human Rights Marabin v Slovakid; mention by the Privy

! Harabin v Slovakig2012] ECHR 1951, paras 107-108, 131, 139.



Council inHearing on the Report of the Chief Justice of GlifaraReferral? and the
statement by Madam Justice Levers in the Privy Cibum Hearing on the Report of
(The Cayman Island$}hat Bangalore is “the undisputed internationaidbenark for

the conduct of judiciaries”.

[38] Distilled, Bangalore at paragraph 2.5 directs thatdge shall be disqualified in
any proceedings “... in which it may appear to a seable observer that the judge is
unable to decide the matter impartially”. Simyadiistilled, the Commentary at

paragraph 81 states:

The generally accepted criterion for disqualifioati is the reasonable
apprehension of bias. ... The apprehension ofhiast be a reasonable one,
held by reasonable, fair minded and informed pessapplying themselves to
the question and obtaining thereon the requirearindtion. ... Would such
person think that it is more likely than not thia¢ judge, whether consciously
or unconsciously, would not decide fairly.

[39] The Crown made a more traditional start. Citirrter v Magill* the test was
put as:
... whether the fair-minded and informed observevjigconsidered the facts,
would conclude that there was a real possibiligt the tribunal was biased.

[40] We note also the decision of the Privy CounciBwlkiah v The State of Brunei

Darussalant.

[41] The two formulations are virtually identical, sutfjeo a subtlety as to the
degree to which the observer must be satisfied. adtept as the test for present
purposes, the well informed and impartial obsewko would consider there is a real

possibility the Court is biased. This favours éppellant.

[42] As to this hypothetical observer, we are assistetih® observations of the Privy

Council inBolkiah’$ case that the observer:

Hearing on the Report of the Chief Justice of GitaraReferral[2009] UKPC 43 [28].
Hearing on the Report of (The Cayman Islarf@§)10] UKPC 24 [81].

Porter v Magill[2002] 2 AC 357 at [103].

Bolkiah v The State of Brunei Darussal§2007] UKPC 62, para 15, using the “real posaiyili
test.

¢  Atpara16.

a ~ W N



... must be taken to have a balanced approach, neidfiee or complacent nor
unduly suspicious or cynical. ... he must be takenh&ve a reasonable
working grasp of how things are usually done.

[43] The appellant’'s submissions allege various errorstie President. When
guestioned whether error can go to bias rather tbasompetence and removal from
office, Mr Ellis accepted that error was not perasground for recusal for bias: the

error must be “so bad that it looks like bias”.

Ground 1: Procedural minute paragraph [1] — determination of venue

[44] The appellant first asserts errors by the Presigerglying on ss 15E and 15F
of the Judicature (Courts) Ordinance as a basidifecting New Zealand as the venue
for the teleconference and this appeal. Secti®isdnd 15F are said to relate only to
the Magistrate’s Court and the Supreme Court andanthe Court of Appeal. This is

correct on the face of the Ordinance. The Crowesponse is that:

(@  Under s 50(2) of the Pitcairn Constitution, on @peal such as this the
Court of Appeal is invested with the powers of thepreme Court,

which include powers under ss 15E and 15F.

(b)  Alternatively, the President had power under s p0f3he Constitution
to direct venue and any error was immaterial. Trewn says no
mention was made of the constitutional power in thleconference

concerned.

[45] We do not accept the Crown argument based on § 50fhe Constitution in
relation to s 15E. That provision passes up thee&ne Court’'s powers “subject to this
Constitution and any other law”. Section 50(3)mediately following, provides that
the Court of Appeal may “in accordance with anyediions issued by the President of
the Court, sit in Pitcairn or elsewhere ...”. Thpesific provision in s 50(3) of the
Constitution is clearly intended to be governingptacing within its scope powers of
the Supreme Court passed up in a general way wdtlofrwise might apply. As a

matter of law, a s 50(3) direction was needed.



[46] We accept the Crown argument based on s 50(2)atiaie to s 15F. There is
no comparable specific provision in the Constitutar other laws which displaces the

s 50(2) transfer of powers. There was no errdhéninvocation of s 15F.

[47] The Crown argues in the alternative that the enas “immaterial”, as power
existed under s 50(3). That has some force. Poesmainly did exist under s 50(3).

However, we think a rather subtler analysis is eded

[48] The material question is not simply the existentesroor, but whether such
error would cause a well informed impartial obserte think there was a real

possibility the President was biased.

[49] The appellant opens with a submission that theidmesappeared to have little
experience or training in constitutional law, anddck an at least passing knowledge
of the constitutional and legislative framework fappeals. Against that asserted
background, the appellant submits that the Presideéndly followed the Crown’s
submission (referring to ss 15E and 15F) — or adtlevould have appeared to such an
observer to do so. We do not accept that argumeénére is no factual basis on which
the appellant can assert such intellectual defotgsnbefore us except the President’s
conduct in these proceedings. That is quite ingefit. It would not be an impression
harboured by a well informed impartial observehefe is not anything like sufficient
evidence of a so called blind following, improbabieany event in an experienced and
respected trial and appellate Judge. The app@allassertions are unfortunate and
bordering on contemptuous. It cannot be said #@stn contains no reasons. The
President says the decision is discretionary, andomsidered it “appropriate”. That is

spartan but it is an explanation.

[50] The well informed and impartial observer would beaee that teleconferences
are conducted under time pressures, without realigpportunities for checking
statutory references. He or she would be awatheo$eparate provisions in s 15E and
s 50(3), and that the Crown had referred only tbE without correction by the
appellant. He or she would be aware that the mecisn venue for the appeal had
practical implications and was not one to be deiteechlightly — let alone blindly. We

consider it would not be likely the observer woat@ithclude there was a real possibility



the Judge was blindly adopting a Crown position.was likely the well informed
impartial observer, ex hypothesi not unduly suspisior cynical, would conclude the
Judge decided the matter in the normal way on d@ste; and simply was misled by
the erroneous Crown citation into giving an incotrgtatutory reference for the power
to do so. This is a much more probable conclusibhere was no “chilling signal” to

the Islanders.

[51] The appellant submits that the minuted decisioregawy consideration to the
interests of the Islanders, said to be a primeideration in its own right under the
United Nations Charter. The best point in suppoithat the words “interests of the
Islanders” and “self determination” were not adialsed, but this is not merely a
matter of mantra. Amongst the Islanders’ interésése is an important interest in the
just and expeditious disposal of this criminal @@gion. As often is said, justice
delayed is justice denied. The Islanders alsapafse, have an interest in being able to
observe the proceedings off-Island. The Presidentall appearances, sought to
promote both interests. This teleconference wasitself, an appropriate occasion to
decide deeper matters of self determination andodeawy. We do not accept that the
well informed impartial observer would consider fesident ignored the interests of

the Islanders.

[52] The appellant also submits that to determine thaChould sit in Auckland in

a “telephone call” would be seen as “colonial aattgnising if not worse”. We do not
agree. The teleconference, for better or worss,d@ome an established institution
for procedural hearings. A decision as to venug tieleconference would not appear at
all unusual or suspicious. Indeed, given the lemgisand expense involved in
convening the Court on Pitcairn to determine a goeswhich the Constitution
authorises a single Judge, the President, to mgldiréctions, is not a course which
would have appeared sensible. It is to be remesdbigre decision was not one as to
the venue for the eventual criminal trial itselfhe well informed impartial observer

would not have been troubled.



Ground 2: Bail appeal paragraph [18] — European Cavention on Human Rights

[53] The appellant criticises the opening sentence oagvaph [18] of the ball
appeal decision which reads:

The ECHR was to be considered, but its provisioasiat enforceable.

This is said to be simplistic and misleading, ag Raof the Constitution is “in effect
the ECHR with some updating”. It is said that sent would give rise to the view that
decisions of the European Court of Human Right$ nat be considered. That would
have a chilling, indeed “icy” effect. It is saitba to ignore whether the Human Rights
Act (E&W) Ordinance, which requires consideratidnttle ECHR, is in force. 1t is
said that if the Human Rights Act 1998 (UK) canifeoked, the “rigorous” standards
imposed by Convention case law apply. Standardeast as high as in the English
Courts are to be expected, in line with ECHR, tatler New Zealand standards. The
approach taken, it is said, would not give an imtelent observer confidence that a
constitutional challenge relying heavily on Eurapearinciples will receive a fair

hearing.

[54] The Crown says there is no concern the ECHR willbgoconsidered when the

Court expressly indicated its intention to do so.

[55] Our first observation is that at least to the eitine matter was argued on
appeal, the sentence now criticised was corretie HCHR is the source of Part 2 of
the Pitcairn Constitution and as such is of intetqtive value. Section 25(13) directs
that in a s 25 proceeding under the Constituti@tgigions of stated bodies, which
include the European Court of Human Rights, onitterpretation and application of
the ECHR are to be taken into account so far asidered relevant. The ECHR was
not, however, advanced as a law of Pitcairn diyeetiforced, and nor could it be. It
was not so enacted. While there were internatiobbdjations on the part of the United
Kingdom and Pitcairn, under s 1(3) of the Consbttuino legally enforceable rights or

obligations were created.

[56] Next, the impugned sentence should be put in cont®n the bail appeal the
appellant had submitted that the Court must congtue jurisprudence of the ECHR.



Pitcairn was tiny and remote. To be forced to reman it for some time was
oppressive. The prosecution and Supreme Court téten by a Napoleon complex”:
Guzzardi v ltaly, as to confinement on a small island and explaiairvghole range of
criteria which needed consideration, was cited @mmtrasted wittRaimondo v Italy.
This submission was summarised in the bail decipamagraph [13](v) as “the Court
was obliged under the Constitution to considerB#HR. To be forced to remain on
tiny Pitcairn is oppressive and an unlawful deprovaof liberty”. It was in response to
this particular approach that the Court shid:

The ECHR was to be considered, but its provisiores r@ot enforceable.

Further, we find it difficult to believe the appatit's restriction pending trial to

Pitcairn Island can be viewed as oppressive. HmwmidNapoleon on Elba. He
is a Pitcairner, content to be on this little islamo the point where he has
become Mayor.

It was a response to the appellant’s submissiossdan the ECHR, not a denial of it.

[57] We do not accept that a well informed impartialefesr would conclude from
an assessment of this remark that there was gosalbility the Court of Appeal with
the President presiding would not give a constindl challenge relying heavily on
European principles a fair hearing. Those primgplvere before the Court and were

considered.

Ground 3: Bail appeal paragraph [9] — no constituional issue

[58] Paragraph [9] of the bail decision commences: ‘@biesider this overstates the
position, and that no constitutional issue is @iselhe appellant submits that “liberty
of the subject” is a constitutional issue, and that independent observer would
consider the President biased or lacking compet@mceonstitutional matters and

ECHR law — or at least appearing so.

[59] It is important to any proper understanding thatithpugned sentence be put in
context. Under a subheading “The UnconstitutioBabund”, paragraph [8] of the

decision records the appellant’'s submission thatstiarting point is the Constitution,

Guzzardi v Italy7367/76 (1980) ECHR 5.
Raimondo v Italy{{1994) 18 EHRR 237.
°  At[18].



and in particular, rights of freedom of movementfeored by s 18. It noted that
ss 18(1) and (2) conferred rights to move withinl &m leave Pitcairn. It noted that
under s 18(3) those rights were not to be subgestrictions except those provided by
law and necessary to protect public order. It dhdbe submission had been that it was
for the prosecution to bring the application fomdiions within the “public order”
exception, and for the Judge to determine it agpteneither of which was done. It
noted the submission was that there had been ah uowr@asoned application,
impermissible, and without reasons given by therCauhich was “unconscionable”.

We observe that this is strong language.

[60] The Court’s response to it wa:

We consider this overstates the position, and misatonstitutional issue is
raised. The constitutional freedom of movemisnsubject to powers of arrest,
remand and bail on conditions conferred by law aich are necessary to
protect public orderlt is clear the Court had power to act as it didhe
guestion whether the court proceeded correitlyin its powerds a matter for
normal appellate reviewNot everything which is wrong is unconstitutional.
(Italics added)

[61] We think it plain that the Court did not say thenSutution was not invoked,

and plainer still that liberty (freedom of movementas not a constitutional matter.
The Court simply said that no issae to the Constitutiomvas raised: the issue was
whether the power to impose bail on conditionsyjged for by the Constitution, had

been exercised correctly. It was normal appetiateew, and nothing more.

[62] We do not accept that a well informed and impaxiaderver, considering that
sentence in the context in which it was uttereduld/dhave concerns that the President

may not understand or apply the Constitution ircpealings before him.

Ground 4: Bail appeal — Presiding Judge

[63] The Court of Appeal sat on the bail appeal hear@ biseptember 2011 in the
order of precedence Robertson P, Blackie CJ, Mc&edA.

0 At[9].



[64] The appellant, to use the words of his relevantheating, submits that the
President “unlawfully usurped” the “position of peglence” at the bail appeal, that is,
the position of Presiding Judge. It was submittedt the common law, and
constitutional conventions, in the Commonwealth drat the Chief Justice is the
Senior Judge. Further, that the judges themsdiage no right to alter the order of

precedence, and if they did, it would need to bepen court with reasons given.

[65] It was further said: “That the three most senisgks arranged this between
themselves, and not in public, does not bode welttfe rule of law, or the appellant’s
appeal’, and that to meet and discuss the mattpagr “shows a disregard of the rule
of law to such an extent” that the independent olesewould rightly have no

confidence in a fair hearing.

[66] The appellant advances two associated matters:

(1) The New Zealand hierarchy in which the Presidera i®tired
Court of Appeal Judge, McGechan JA a retired Highur€
Judge, and the Chief Justice is lower in the hadraas a District
Court Judge is “totally irrelevant” as this is @adairn matter.

(i) No individual recusal application is made againgitGéchan JA
as the latter (as well as being “entitled to arle|y curve”) is not
involved in multiple examples of ignoring or notdanstanding
the Constitution.

[67] The Crown submits the order of precedence was &mfr the Judges to

determine. The alleged disregard of mandatory ireoquents does not identify the
source of those requirements in Pitcairn law. &lvesis no prejudice, and no indication
of bias.

[68] While the subheading alleges an unlawful “usurpétiavhich has pejorative
overtones, under questioning Mr Ellis eventuallgefned the term as a more neutral

“to take office to which not entitled”. That acdsrwith the tenor of the submissions



which follow, which do not allege some form of coujut merely improper mutual

agreement.

[69] The Pitcairn Constitution provides for the appoietih of a Chief Justice
(s47(1)) and President of the Court of Appeal &%, and envisages that those
Judges will have “functions”. It does not contaimy provision as to which, if either,

shall preside at hearings in the Court of Appeal.

[70] Mr Ellis did not cite authority for the propositidhat under common law the
Chief Justice must preside. When questioned, éspanse was that there was no
authority to the contrary. The only authority ade@d for the constitutional convention
was a group of statutory provisions, said to bemglas, in New Zealand, Western
Australia, New South Wales, Singapore and Mauritiud/e do not see these as
establishing a constitutional convention. Indeedhile they might be viewed as
exemplifying a constitutional convention, it eqyathay be said they would not be

needed if such a constitutional convention existed.

[71] Undoubtedly there is a usual practice, at leaggommonwealth countries, that
a Chief Justice, if sitting, will preside over tlkeurt concerned, including courts of
appeal. We cannot ourselves recall an occasiart &pm this present, where that has
not occurred. However, we consider it is no mbyanta practice. In the absence of
statutory provisions, it is not a rule of law. & no more than a practice, there can be

lawful departures.

[72] There is no common law or statutory requirement jimdges to discuss,
announce or explain any change in precedence in opart. It is a matter of judicial
administration, not decision making, and, with nerespect to Chief Justices, not one
of particular importance. The presiding judge daes have a casting vote, or any
superior influence on decisions ultimately reachétlis or her functions are to act as
spokesperson for the bench and to regulate proedduhe court room, invariably in
consultation with fellow judges. It is not a matigoperly of concern to parties.
Indeed, Mr Ellis did not suggest his case wouldehbeen better served if the Chief
Justice had presided, carefully saying he did maivwk He did not put the matter

higher than one of principle.



[73] In our view, it is not shown that the well informaalependent observer would
regard this change in presiding judge as showisgedard for the law. It was not a
breach of the law. The observer would regard wrassual, but knowing the President
had considerably greater appellate experiencetti@&hief Justice, and that the Chief
Justice might in due course be the trial judgeingittalone, would regard it as
understandable. He would not suspect impropriefiecting on the President or

anyone else.

Ground 5: Procedural minute paragraphs [5] to [8] — mode of hearing;
paragraph [9] — venue

[74] Paragraphs [5] to [8] of the procedural minute desth the appellant’s
submission that three matters relating to the dppaédity of appointment of Pitcairn
Judges; ability to sit outside a British settlemedisclosure of constitutional
documents) required a separate preliminary heariftlge President ruled that was not
necessary or appropriate, and that all mattersidhmudealt with at one hearing. The
appellant’'s submission that a single judge did mete jurisdiction to consider such

matters was “noted”.

[75] Paragraph [9] of the minute directed hearing ok“thsues” (that is, that one

hearing) would take place in Auckland.

[76] The appellant submits these directions should heen made by the Court of
Appeal (that is, three Judges) not the Presidemieal

[77] The opening submission in support was that thecatutie (Appeals in Criminal
Cases) Ordinance 2000 “is no longer extant”. Ttainly is wrong. The submission
then asserted that the current criminal rules asglanunder the Pitcairn Court of
Appeal Order 2000 (revoked), and are not savedhéyransitional provision s 8 of the
Pitcairn Constitution Order 2010. The first agseris wrong and the second does not
arise. Appreciating developing difficulties, coehstated during oral argument that

this approach was subject to change. It was hkentéurther.



[78] The second submission was that s 35C of the Judéecg@fppeals in Criminal
Cases) Ordinance 2000 specifies the powers ofggesindge. They do not include the
mode of hearing and venue topics. It was saichdtare and venue of hearing are not
mere administrative matters. Venue, in particukaas said to require consideration of
the interests of justice, not blind acceptancenef@rown position.Taylor v Manager

of Auckland Prisoft was cited as an example.

[79] There was a further submission that determinatforenue without considering
a process for appeal under the Constitution s §i)2hd not look judicial, let alone

independent and impartial.

[80] On these bases, and citing Bangalore requiremenscfupulous respect for the
law, the appellant submits the President's actitimsng the judicial office into
disrepute, encourage disrespect for the law, angaimpublic confidence in the
integrity of the judiciary”, and would be viewed lay independent observer in that

way.

[81] The Crown submits the orders could be made byglesjndge despite the terms
of s 35C, citingR v Chatha (No 2% That case, decided in the face of s 393 of the
Crimes Act 1961 (NZ), was said to hold that “ittemmon for preliminary matters to
be dealt with by one judge”. The President’'s denis were said to be within the
category of “case management” issues appropriatelglit with by the President
pending a full sitting.

[82] The Constitution s 51 empowers the President toennales regulating practice
and procedure. It is clear from ss 51(2)(h) an@XgMh) that rules can empower sittings
by a single judge except on most final determimejawith provision for reference to
the Court from single judge decisions. No suclesutave been made. As matters
stand, the only legislative provision permittingigle judge sittings is the Judicature
(Appeals in Criminal Cases) Ordinance 2000 at s.3%C(elates to specific matters:
leave to appeal, extension of time, presence oél&py, warrants for detention, and
bail. Refusal of an appellant’'s application coafentittement to determination by the

" Taylor v Manager of Auckland Prisg8012] NZHC 1241, Duffy J, 5 June 2012.
12 R v Chatha (No 2)2008] NZCA 466 at [7]-[8].



Court. The President’'s decisions as to mode ofifgaand venue, do not fit within

these powers.

[83] Chathd® was a case decided against the background of sf3®@ Crimes Act
1961 (NZ), which is in terms virtually identical ®35C of the Ordinance. The
appellant concerned requested the Registrar oNthe Zealand Court of Appeal to
advise the date, and by whom, a certain High Caunlge was authorised to sit on the
Court of Appeal. The request was referred to thdge who would preside,
Glazebrook J. Glazebrook J issued a minute rejubia request, noting the assignment
of the Judge was a matter of “routine judicial amistration”. This drew a recusal
application relating to Glazebrook J, counsel coditeg that the minuted decision did
not come within s 393. The Court ruled s 393 ‘@¢ exhaustive”. There are, it was
said, “many matters of administration relating fip@als that may be dealt with by a
minute of one Judge (for example timetabling ordmmd extensions of time to file
submissions)”. Glazebrook J noted a procedure uwtiech when the membership of
the Court was known, the presiding judge usuallyilaonsult with other members
before deciding “routine administrative matterdlit lvas not obliged to do so.

[84] Chathais not binding on this Pitcairn Court. It hasq&sive authority only. If

it were necessary to determine the point, we wdddsomewhat troubled by the

omission to state authority for the (undoubtedlpeca of single judge determination of

matters outside s 393. The New Zealand Court gfe@j like this Court, is a creature

of statute and does not have an inherent jurisdfictilt is perhaps not enough to say
“we have a power to do this because it is what axelalways done”, however sensible

the practice may be.

[85] However, and fortunately, we do not need to do $be relevant question is
how the President’s actions would appear to a in&krmed impartial observer. Such
an observer would consider that the commonplacetipearecognised ifChatha at

least arguably justified the President’s rulingsthiey came within the category of

“routine judicial administration”.

13 Above n 12.



[86] The decision not to hold a preliminary hearing entain issues but determine
them at the outset of one overall hearing, clealtes. It is not determinative.

Essentially, it is a mere matter of scheduling.

[87] The decision to hold that united hearing in Aucklamot Pitcairn, is less
immediately obvious. However, we have come to tew that it can be so
categorised. It determined nothing as to outcomine various applications and the
overall appeal. With the provision of televisiamthe Island, it did not significantly
disadvantage the appellant. Given the considelafistical difficulties in convening
this Court on Pitcairn, to no advantage, it wagesion which could only go one way:

it was not a matter which demanded close analyslgeflection.

[88] We do not ignoreTaylor v Manager of Auckland Prisdfi. It involved a
guestion whether a notorious prisoner who had laeagudicial review proceedings,
on which he would appear in person, should be ctiatht present his case via audio
visual link from prison instead of appearing in ttwrtroom. It was an extreme case,
with novel features, demanding due consideratidio one could describe the issue
raised as “routine”. It does not much assist presensideration.

[89] The appellant is correct that the decisions corebrvere made without
provision for appeal. The reservation of leaveaguply for a further telephone
conference or directions prior to hearing doesafviously encompass a simple review
of the directions given. As the President statetheé course of argument in this Court,
it was his understanding that these matters coelcebiewed before the Court of three
Judges. It is not clear to us whether that undedshg was made clear at the time. In
fairness to the appellant, we will assume not. Chastitution s 51(2)(h) envisaged the
President making rules for the review of singleggdiecisions. How would a well
informed impartial observer view the President’Bngs, given that the President had
not made such rules? (A well informed observer ldmot expect the President to
make such a rule on the hoof.) The question feraibserver becomes one whether in
those circumstances the decisions should have beste at all. The appellant’s
counsel puts the appearance as non judicial, ambtasmdependent or impartial. We

do not agree. Given that the decisions concerrexg@ woutine judicial administration,

14 Above n 11.



and in no way determinative, we do not considentk# informed impartial observer

would be troubled.

The position overall

[90] These various grounds, to the extent they havesahgtance at all, in the end
must be viewed cumulatively. There was an erraritimg s 15E, but it has not been
shown the President in fact blindly followed theo®n’s submissions. A great deal
more than mere acceptance of Crown arguments dedder such a serious assertion,
especially when no attention was drawn to the sriwy the appellant’'s counsel.

Likewise, it has not been shown that the actionthefPresident would cause the well
informed impartial observer to conclude there wasa possibility that the President
was biased and would not afford the appellant mhearing. They were not of a type
or degree which would so allow, and certainly nathsas would bring the law into

disrepute.

Judgment of Robertson P on his recusal

[91] | respectfully adopt and adhere to the concluseacihed after an exhaustive

assessment of the application for my recusal byther two Judges.

[92] | am not persuaded that the actions complainedydflb Ellis could sensibly
lead a reasonable observer to conclude that | wable to decide impartially in this

case.

[93] The issues identified with regard to the bail decif a Court of which | was a

member in 2011, lack substance when read in cootexte rooted in conjecture.

[94] The complaint about the minutes following the twetephone conferences are
divorced from the reality of case management needetthis unique jurisdiction if

progress is to be made. Robust and commonsenkmipegy decisions have to be
taken. Such initial rulings will always be subj¢atreview by the Court. It is almost
three years since this case began. The rightaw &ial includes a duty on the Court to

endeavour to facilitate the timely disposition batienges raised for determination.



Venue for hearings of this appeal

Where should this Court sit?

[95] By minute dated 14 December 2012, Robertson P tdutethat this appeal
hearing be held in Auckland. The appellant chaiénthat this Court has power to sit
outside Pitcairn. We are not assisted by the &g Notice of Appeal, which refers
to “such other grounds of appeal as may be advangedy counsel”. Nor by the 188
paragraphs of the “Detailed Grounds of Appeal” sgjoently filed.

[96] The issue is for determination pursuant to the exgemt of the parties as

recorded at paragraph [29] above.

[97] The parties presented full written and oral subiorssto the Court.

Preliminary issue: Jurisdiction to review

[98] The appellant seeks review by this Court of theiditgl of the Pitcairn
Constitution Order 2010, made under the Britishtl&®sents Acts 1887 and 1945 and
the Judicial Committee Act 1844.

[99] The Court invited submissions on its power to rayithis being an Order of

Her Majesty the Queen in Council made under authofiUnited Kingdom statutes.

[100] The Crown referred t® v Seven Named AccusedThe Crown submitted to
the Court of Appeal in that case that being Unikddgdom statutory instruments,
certain Orders in Council made by the Queen in lbondould be challenged only in

the United Kingdom Courts. The Court of Appeal mé#ue following observations:

[30] Although at first sight the submission may med¢o have some
attraction, we doubt its correctness.

[32] ... it seems reasonably clear that the Britigitl®ments Act, being
statutes of general application and in force inl&md, are in force in Pitcairn

> R v Seven Named Accug@i0o4] PNCA 1; CA 1-7 2004 (5 August 2004) at][238].



and form part of its law. It would follow that ssifliary legislation based on
those Acts also forms part of Pitcairn law. Foameple, if a provision in such
an Order in Council clearly could not be said taneowithin the words
‘necessary for the peace, order and good governméen it would seem
appropriate for the local Court to so declare.wdiuld be able to determine
what was and what was not Pitcairn law.

[101] In light of those observations, the Crown invitegstCourt to assume, without
deciding, that it has the power to consider thelitglof the Pitcairn Constitution Order
and the Constitution it brings into effect, undse British Settlements Act.

[102] Accordingly, we have proceeded on that basis, tegpdpen the question of

whether the Order and the Constitution can be ehgéld in Pitcairn.

Has this Court power to sit outside Pitcairn?

[103] The starting point is the Constitution of Pitcairfihe Constitution was brought
into effect pursuant to the Pitcairn Constitutiord€ on 4 March 2010. It comprises
nine parts. Part 1 sets out the partnership vabetween the United Kingdom and
Pitcairn’® Part 2 is essentially a Bill of Rights affirmirfgundamental Rights and
Freedoms of the individual. Part 5 provides far tlegislature. Part 6 relates to the
Administration of Justice; it constitutes the Sampe Court and the Court of Appeal

and defines their jurisdictions.

[104] In Part 6, under the heading “Court of Appeal” @enstitution provides:

50—(1) The Court of Appeal shall have jurisdictiam iear and determine
such appeals from the courts of Pitcairn as mayptescribed by this
Constitution or any other law.

(2) In connection with any appeal from a courPdtairn, the Court of Appeal
shall, subject to this Constitution and any otlaaw,|have all the powers and
jurisdiction that are possessed by that court uadgraw; and decisions of the
Court of Appeal in respect of any appeal from arcofiPitcairn shall, subject
as aforesaid, be enforced in Pitcairn in the sameas decisions of thaburt.

(3) The Court of Appeal may, in accordance witly directions issued from
time to time by the President of the Court, siPitcairn or elsewhere for the
purpose of exercising any jurisdictiand powers conferred on it by or under this
Constitution or by any rule made under section lft; anything done elsewhere
than in Pitcairn by virtue of this subsection shalve, and have only, the same
validity and effect as if done in Pitcairn.

16 By s 61 of the Constitution “Pitcairn” means Bita, Henderson, Ducie and Oeno Islands.



[105] Thus the Constitution authorises the Court of Apgdeasit “in Pitcairn or

elsewhere” as directed by the President. The Welskwhere” has a plain meaning:
the Court of Appeal is authorised to sit in placesside Pitcairn as directed by the
President. The meaning and intent of the wordetglere” may be confirmed by
reference to s 43(4) of the Constitution, whichhauses the Pitcairn Courts to sit in
Pitcairn, but also “... in the United Kingdom, or snch other place as the Governor,

acting in accordance with the advice of the Chistide, may appoint™’

[106] The Crown submitted that because by s 50(2) thetGQduAppeal has all the
powers and jurisdictions of the Supreme Court omgmeal from that Court, the Court
of Appeal has the powers in ss 15E and 15F ofulkédture (Courts) Ordinance 2000.
Under s 15E a Judge of the Supreme Court (or asttatg) may order any proceeding
or step in a proceeding to be held in Pitcairntha United Kingdom, or in New
Zealand, taking into account criteria specifiedhia section. For reasons given in the
judgment of McGechan and Potter JJA on the redssak'® we do not accept that

submission.

[107] However, we do accept that under s 50(2), s 15koaises a Judge of the Court
of Appeal, if satisfied that it is in the interesif justice, to order that any person
involved in the proceeding who is in Pitcairn wika Court is sitting outside Pitcairn,

may participate in the proceeding by live-link tetgon.

[108] The Crown noted in submissions that the power fmaiPn Courts to sit outside
Pitcairn is relatively common for small island temies!® and that the Privy Council,

Pitcairn’s final Court of Appeal, sits in Londonn@land.

[109] The appellant submitted there is something “profthyinvrong” with a judicial
system that allows its courts to sit anywhere ia #orld. He submitted that the

Pitcairn Courts cannot “elect” to sit extraterritdhy without statutory power, that the

17 0On 29 July 2010 the Governor appointed Adamstiov®itcairn and “any place within New

Zealand” as places where the Magistrate’s Court sitay

18 At [44]-[46].

19 Examples given include the Supreme Court of tfigsB Indian Ocean Territory sits in the United
Kingdom, the Falkland Islands Magistrate’s Coumiisecases arising in the British Antarctic
Territory, South Georgia and the South Sandwicnid$, and the Supreme Court of the Territory
of the Cocos (Keeling) Islands is permitted tocasiywhere in Australia (without limitation to any
particular Australian State).



Constitution attempts to give this power, but tthet empowering provisions are ultra

vires the British Settlements Act 1887.

[110] We turn to consider this issue.

Are the provisions of the Pitcairn Constitution emmwering the courts to sit
outside Pitcairn intra vires the British Settlemens Act 18877

[111] As we have described above, the Pitcairn Congiitutame into effect on 4
March 2010 under a Proclamation of the Governor eanpdrsuant to The Pitcairn

Constitution Order 2010. The Constitution is sgtin Schedule 2 of the Order.

[112] The Order was expressed to be made in exerciseegidwers conferred on the
Queen by the British Settlements Acts and the daldiommittee Act 1844 and all

other enabling powers.

[113] Itis common ground that the applicable provisiaresin the British Settlements
Act 1887:

2 Power of the Queen in Council to make laws andtablish courts.

It shall be lawful for Her Majesty the Queen in @oil from time to

time to establish all such laws and institutionsg aonstitute such
courts and officers, and make such provisions agdlations for the
proceedings in the said courts and for the admatist of justice, as
may appear to Her Majesty in Council to be necgskarthe peace,
order, and good government of Her Majesty’s subjeatd others
within any British settlement.

[114] The Crown submitted the issue for this Court is tiveea reasonable legislator
could have regarded the provisions of the Pitc@amstitution empowering Pitcairn
Courts to sit outside Pitcairn, as being for thagee order and good government of
Pitcairn. The Crown referred to the judgment okd.J inR (Bancoult) v Secretary
of State for Foreign and Commonwealth Affaftsn submitting that the power to
legislate for the peace, order and good governmieatsettiement is the widest possible

legislative power analogous to that available soS$lovereign.

2 R (Bancoult) v Secretary of State for Foreign amin@honwealth Affairf2001] QB 1067, 1102.



[115] In that case Laws LJ, in whose judgment Gibbs g, dther member of the

Court, concurred, said:

53 ... Mr Pannick marshalled a formidable body ofhauty to support
the proposition that the formula ‘peace, order, gadd government’, used so
often in measures conferring powers to make coldaig, was to be taken as
having the widest possible intendment. ...

54 | have already referred (paragraph 40) to wiees said inbrelebbe v

The Queern1964] AC 900, 923: the words peace, order armtiggovernment
‘connote, in British constitutional language, thédest law-making powers
appropriate to a sovereign’. This was approveWinfat Enterprise (HK) Co
Ltd v Attorney General of Hong Kofi$©985] AC 733, 747 ...

55 ... Peace, order and good government may beyalagre tapestry,
but every tapestry has a border. Tiustees Executors and Agency Co Ltd v
Federal Comr of Taxatioi1933) 49 CLR 220, 234-235, Evatt J in the High
Court of Australia stated:

The correct general principle is ... whether the lawuestion
can be truly described as being for the peace @de good
government of the Dominion concerned ... The judgnuén
Lord Macmillan [in Croft v Dunphy[1933] AC 156] affirms
the broad principle that the powers possessedodbe treated
as analogous to those of ‘a fully sovereign stae’long as
they answer the description of laws for the peacder, and
good government of the constitutional unit in giozst..

56 In answering the question whether a particuleasure, here section 4
of the Ordinance, can be described as conducitigeteerritory’s peace, order
and good government, it is | think no anachroniangd may have much utility,
for the court to apply the classic touchstone gilbgrour domestic public law
for the legality of discretionary public power ass enshrined irAssociated
Provincial Picture Houses Ltd v Wednesbury Co#8] 1 KB 223. Could a
reasonable legislator regard the provisions ofi@ect as conducing to the
aims of section 11? In answering the questionfohee of the cases shows
that a very wide margin of discretion is to be aded to the decision-maker;
yet in stark contrast our modern domestic law teind&vour of a narrower
margin, and a more intrusive judicial review, whene fundamental or
constitutional rights are involved. This recallge tdissonance to which |
referred at paragraph 43 between the rights whiehcommon law confers
here, and the thinner rule of law which the junsf@nce has accorded the
colonies. But the dissonance is historic, and ynjumdgment does not in any
event drive the result in this present case.

[116] The appellant submitted that the provisions of@loastitution empowering the
courts to sit outside Pitcairn are not for the peawder and good government of the
inhabitants of Pitcairn. His lengthy and discuessubmissions addressing the question

“Where can Pitcairn Courts sit?” included the fallog points:



(@  There is no power in the British Settlements Actsaliow Pitcairn to

create courts which sit extraterritorially;

(b) New Zealand was, but is no longer, a British setdet and is outside
the scope of the empowering legislation, ss 2 andf 4he British
Settlements Act 1887.

(c) The power to sit worldwide “may” offend against theropean principle

of proportionality.

(d)  The Constitution provides for a statutory and ciomsdnal challenge to

the peace, order and good government by ss 36%and 2

(@) Extraterritoriality

[117] The appellant's submission misses the point. Nwcaln Courts which sit

outside Pitcairn have been created. The Courtstenteunder the Constitution are
Pitcairn Courts, presided over by Pitcairn Judgesosmted under the Constitution,
which apply Pitcairn law in respect of Pitcairn atitants. And s 21 of the Pitcairn
Trials Act 2002 (NZ) expressly provides that a &itc Court’'s premises in New

Zealand are under the control and authority ofRtteairn Court.

[118] As the Court of Appeal of the Cook Islands saidelation to that Court sitting
in New Zealand?

[10] ... Sitting in New Zealand, the Court [the Cotdtands Court of
Appeal] is applying Cook Islands law, not New Zealdaw. It is not in any
way encroaching on New Zealand sovereignty or ptinmmp to exercise
jurisdiction over New Zealand subjects, or attengptio impose sanctions or
orders within New Zealand other than in accordamitie established protocol.

[119] Issues of sovereignty and political comity requiteoperation from the
jurisdiction in which it is proposed a Pitcairn Cbwshould sit. In this case, that
cooperation is recorded in an agreement betweenUttieed Kingdom and New

Zealand Governments dated 11 October 2002 (to wheclsubsequently refer in more

2L Drollett v The Polic§2004] CKNZCA 1; CA No 10 of 2003 (13 Decembe0a).



detail), but neither the agreement nor the ledgatatmplementing ¢ confers nor

recognises any extraterritorial jurisdiction in tieéevant domestic jurisdiction.

(b) New Zealand no longer a British settlement

[120] This point has no relevance. Section 2 of theidriSettlements Act 1887,
which is the relevant provision, empowers the Quee@ouncil to establish laws and
courts and otherwise make provision for the peam#ger and good government of her
subjects and others within any British settlemeiihe Constitution relates to British

subjects and other persons within Pitcairn. Itsdoet engage New Zealand.

[121] Section 4 of the British Settlements Act 1887 emg@@ithe Queen in Council
to confer on any court in a British possessionisgliction in respect of matters arising
in any British settlement. But this provision et been invoked in respect of Pitcairn.
The Constitution creates Pitcairn Courts havingsgliction in Pitcairn law. It simply
provides authority for Pitcairn Courts to sit inapés other than Pitcairn. No
jurisdiction has been conferred on any Court in N&saland or elsewhere outside
Pitcairn.

(c) Proportionality

[122] The appellant submitted, tentatively, that the poveesit worldwide “may”
offend against the European principle of proposidy. Assuming (without deciding)
that principle could apply, we do not agree. Ritchas almost unique isolation, a tiny
population, and lacks infrastructure. A power ibedsewhere, certainly in appeal

hearings, strikes a fair balance amongst competngiderations.

(d) Peace, order and good government

[123] We return to the essential issue, whether a reasmreagislator could have
regarded the provisions of the Constitution whiampewer the Pitcairn Courts to sit
outside Pitcairn as being for the peace, ordergandl government of Pitcairn.

22 |n Pitcairn, the Judicature Amendment Ordinar@®@32 in New Zealand, the Pitcairn Trials Act

2002.



[124] The appellant did not take issue with the relevanhciples set forth by
Laws LJ in Bancoult (No 1) As counsel noted, howeveBancoult (No 1l)was
overruled by the House of Lordsn the context of law-making by use of prerogative

power.

[125] In Bancoult (No 2the House of Lords by a majority allowed the apjpgathe
Secretary of State against the judgment of thedimal Court inBancoult (No 1)
which had been upheld by the Court of Appeal. Thdgment declared invalid orders
which disentitled inhabitants of the Chagos Arclage in the Indian Ocean from entry
or presence on the islands without specific petioiss The Orders were made by the
Queen in Council under the powers of the Royal qgative, not pursuant to any
statutory power. It was common ground before tiasidnal Court that the British
Settlements Act 1887 did not apply as the Britistiidn Ocean Territory was a ceded,
not a settled, territory, when annexed to the WhiKkengdom. The House of Lords held
that the prerogative power of the Crown to legeskiatr a ceded colony had never been
limited by the requirement that legislation be tioe peace, order and good government
of the inhabitants; rather, Her Majesty, on theieglwf Her Ministers, will act in the

interests of her undivided realm, including botl tnited Kingdom and the colof.

[126] Lord Hoffman said that the words “peace, order gndd government” had
never been construed as words limiting the powetheflegislature and have always
been treated as apt to confer plenary law-makirtgosity. > His Lordship said the
courts will not enquire into whether legislationtin the territorial scope of the power
was in fact for the peace, order and good goverthwreotherwise for the benefit of the
inhabitants of the territory. Insofar Bancoult (No 1departed from that principle, he

considered it wrongly decided.

[127] Thus, while disagreeing with the Divisional Count Bancoult (No 1)about

judicial intervention in the law-making processge thlouse of Lords affirmed the

% Counsel’s submissions referred to the Privy Coumi the reference intended is clearly to the

judgment of the House of Lords (Bancoult) v Secretary for Foreign and Commontieaffairs
(No 2)[2008] UKHL 61.

24 Atpara 47.

% At para 50, citing the authority of the Privy Gwil in R v Burah(1878) 3 App Cas 889Riel v the
Queen(1885) 10 App Cas 679prelebbe v the Quedi964] AC 1900; Union Steamship Co of
Australia Pty Limited v King1988) 166 CLR 1 (HCA).



principles set out by Laws LJ in relation to peameler and good government, derived

from the authorities.

[128] In this case the Pitcairn Constitution Order 20E®wade by the Queen under
the powers of (relevantly) the British Settlemeftds 1887 as necessary for the peace,

order and good government of the inhabitants afaitih.

[129] As we have previously said, the empowering promsias to where the Pitcairn
Courts may sit, relate only to the geographicalagion of sittings of the courts. For a
tiny, remote island territory such as Pitcairn, lswec power cannot be regarded as
unreasonable. Indeed, we consider it eminentlyareable and sensible for the peace,
order and good government of Pitcairn and well witthe plenary constitutional

powers of the British Settlements Act.

[130] For the reasons given above, we have determinddthiaprovisions of the
Constitution empowering the Pitcairn Courts to aittside Pitcairn are within the
powers of the British Settlements Act. Therefa@egn if we, as a Pitcairn Court, have
power pursuant to s 25 of the Constitution to makieclaration of invalidity in respect
of any part or parts of the Constitution (which @sgressly do not decide), it would

have no application to the empowering provisionssue in this case.

Other matters

[131] In the context of a general challenge to the Ritc@onstitution, the appellant
also made submissions concerning International Odolvgations and Discrimination.
These are matters which by agreement of the paxtes adjourned and on which the
Crown, appropriately, did not make submissions. tégefore address the appellant’s
submissions on these matters only in relation éagbue of venue for the hearing of the

appeal.

[132] Interests of inhabitants paramount — Article 73 QNRarter: Article 73 of the
UN Charter provides that the Islanders’ intereses paramount. The appellant’s
submission asks rhetorically: “How and when it vaetermined” that it was in the

paramount interests of the Islanders to have caittisg anywhere in the world and to



have “so many judges”? It is argued that Unitechgdiom obligations under the
Vienna Convention on the Law of Treaties must bseoled and provisions of
domestic law to the contrary do not show good faitd should not be followed. We
do not accept these arguments. There is no brefattte paramount interests of the
Islanders. These features are dictated by neeatl sarve the Islanders’ interests in
seeing justice done. As a Pitcairn Court, we nfoiow Pitcairn domestic law

properly interpreted with due regard to internagioosbligations.

[133] Discrimination: The holding of trials in New Zealand, the abseotcgiry trial

in Pitcairn, and indeed the absence of a locaklayire, are said to be discriminatory
within s 23 of the Constitution, the Internatior@bnvention on Civil and Political
Rights and the International Convention on the Elation of Racial Discrimination.
The comparator adopted is United Kingdom citizeegegally. We do not agree.
There are special circumstances relating to Pricavhich can warrant different

treatment.

The Pitcairn Trials Act 2002 (NZ2)
[134] The purpose of this Act is stated in s 3:

3 Purpose of this Act

D The purpose of this Act is to make provisionirgplement in New
Zealand law New Zealand’s obligations under theeggnent.

2) To that end, this Act provides—

(@) for Pitcairn Courts to sit in New Zealand fdwetpurpose of
holding certain trials under Pitcairn law; and

“Agreement” is defined a&

. the Agreement between the Government of New 2aAealand the
Government of the United Kingdom of Great BritaindaNorthern Ireland
concerning Trials under Pitcairn Law in New Zealaamtl Related Matters
dated 11 October 2002, a copy of which is setm@dhedule 1.

% Section 4(1) Pitcairn Trials Act 2002.



The definition of “Pitcairn Court” includes the Magate’'s Court and the Supreme

Court of Pitcairn and:

(©) the Pitcairn Court of Appeal established byidet 3 of the Pitcairn
Court of Appeal Order 2000 (United Kingdom).

[135] Section 6 provides for the Government of Pitcairrask the Minister of Justice
for New Zealand to allow a trial that is not a spevestigations trial (which this

proceeding is not) to take place in New Zealandhe fequest must be in writing and
the Minister must advise the Governor of the outeom

[136] The appellant submitted that there is no jurisdictior this Court to sit in New

Zealand because:

(@) The definition of Pitcairn Court in the Pitcairnidls Act includes “the
Pitcairn Court of Appeal established by Articlef3lee Pitcairn Court of
Appeal Order 2000 (UK)”, but the 2000 Court of App®©rder was
revoked by the Pitcairn Constitution Order 2610In short, there has
been a statutory error which results in there b&aguthority for this
Court to sit in New Zealand. The appellant congralsis situation with
the amendment to Article 2 of the Pitcairn (Appe@lsPrivy Council)
Order 2000 made by s 9 of the Pitcairn Constitu@yder 2010, which
redefined the Court of Appeal as “established leyGonstitution”.

(b)  There has been no “request” to the Minister in g&wh s 6(1) of the
Pitcairn Trials Act 2002.

[137] We do not accept either submission.

[138] As to the first submission, the Pitcairn Trials Asta New Zealand statute.
Accordingly, s 22(2) of the Interpretation Act 19997) applies?® It provides that “a

reference in an enactment to a repealed enactmentaference to an enactment that,

27
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The Court of Appeal is constituted by s 49 of @unstitution.
There is a provision to similar effect in s 17lod Interpretation Act 1978 (UK) which would apply
to United Kingdom enactments relating to Pitcairn.



with or without modification, replaces, or that sponds to the enactment
1”29

repealed

[139] As to the second submission, a letter from thercovernor to the Minister
of Justice (NZ) dated 15 July 2010 sought:

. permission to allow the Pitcairn Island Courts di6 in New Zealand
pursuant to s 6 of the Pitcairn Trials Act 2002,réhation to an anticipated
criminal proceeding.

The letter then described the general nature oéllegations against the appellant, and
the steps likely to be involved “without prejudigithe various decisions yet to come”.
It continued that if permission were granted, aisien whether any particular step in
the case would be held in New Zealand or on Piiclland was a decision for the
Pitcairn judiciary. The Acting Governor indicatétat she anticipated “strong interest”
in holding procedural or formal hearings in New [&ed, given the time required to
travel to Pitcairn. But, given that the potentiafendant (the appellant) was a Pitcairn
Islander, this might be a factor weighing in favafiholding the substantive hearings

on Pitcairn°

[140] By an undated letter in response to letters of ptil2010 and 15 July 2010,
the Minister of Justice acceded to the request.forpermission to allow the Pitcairn
Island Courts to sit in New Zealand pursuant taisec6 of the Pitcairn Trials Act
2002".

[141] This correspondence speaks for itself. There isational basis to read down
the meaning and clear intent of the communicatlause, as the appellant suggests,
proceedings before the Court of Appeal are notiipakly included in “possible ...
following steps” referred to in the Acting Goverisofetter of 15 July 2010. Both

letters clearly relate to “the Pitcairn Island Gstrwhich include the Court of Appeal.

[142] Assertions by the appellant that this process wedair’ because he was not
notified of these administrative actions, have neritn These were facilitative steps

2 We note that s 4(1)(c) of the Pitcairn Trials 602 requires legislative amendment. The Pitcairn

Court of Appeal is now established by the Constitut
Counsel for the Crown advised the Court thatGhawvn would not oppose the substantive trial
being held on Pitcairn.
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taken in accordance with statutory requirementsiation to anticipated proceedings.
In this context, we note that a challenge by theeant to the decision of the Minister
of Justice by way of judicial review filed in Septber 2011 in the New Zealand High
Court, was discontinued. The Minister's grantirfigtlee Governor's request stands
unchallenged.

Should an order be made that this appeal be held ilNew Zealand with the
appellant present by live-link television?

[143] The authority to make such an order is in s 15Rhef Judicature (Courts)
Ordinance, which applies to this Court by virtues&0(2) of the Constitution.

[144] The appellant contends that his fair trial right$irmed by s 8 of the
Constitution are prejudiced unless he is presergeirson at the appeal hearing. He
suggests that the Court needs to consider tramsgdrim to Auckland or Wellington
for a “proper hearing” in his presence.

[145] Section 15E, though not directly applicable to @wurt of Appeal, as we have
said abové! provides guidance as to the matters to be takém @Tcount in

determining whether such an order should be made.

(@) The nature of the proposed step or hearing:

This is a pre-trial appeal hearing addressing leggument. It will

largely consist of legal submissions by counsel. Ithdugh the

submissions are lengthy and refer to constitutiaeales, these are
essentially standard pre-trial applications. Histdly, appellate legal
argument has almost invariably taken place in theeace of the
appellant. The Crown submitted, and we agree,ttisitype of hearing
is suitable for determination in the manner propgosk is not a trial and

no verdict will result.

(b)  The interests of justice:

3 At[106].



The appellant is represented by two counsel ath#sing, for whom
legal aid has been approved. He is able to secn@adeverything that
happens in the courtroom via live-link televisioburing the three and a
half days when the applications the subject of jimgment were heard,
the appellant indicated that he could hear cletimgughout. Only rain
on the roof in Pitcairn briefly interrupted the heg. The Court then
adjourned to ensure the appellant was not disadgadt In the regular
adjournments, and when the Court adjourned at thguest of
appellant’s counsel, the appellant was able to comcate freely and in
private with his lawyer. No difficulties for theppellant were apparent
or raised. We find no substantive prejudice to inierests by his

participation being by live-link television.

(c) The interest in the efficient disposal of Courtihass:

The appellant's suggestion that he be transportedAuckland or

Wellington implies an acknowledgement of the eéfimies available if
the appeal is heard in New Zealand. The inevitdelays inherent in
the Court sitting in Pitcairn would not advance giteceeding nor meet

the appellant’'s expressed wish that these chamyesdgressed to trial.

[146] The appellant referred to three cases in suppotti©fcontention that he be

present in person.

[147] Taylor v Manager of Auckland Prisdf. This case is addressed in the recusal
judgment of McGechan and Potter JJA and little nm@eds be saitf. The important
distinguishing factors are, first, that Mr Tayloasvto represent himself in person at the
hearing where the Crown proposed an audio visokl(lhVL) be used, although at the
hearing before Duffy J he was represented by counBee appellant, in contrast, will

continue to be represented by two counsel througiheuappeal hearing.

32 Taylor v Manager of Auckland Prisd8012] NZHC 1241, Duffy J, 5 June 2012.
33
At [88].



[148] Secondly, while this appeal involves constitutiorsdues and the appellant’s
submissions are lengthy and wide-ranging, thesestaredard pre-trial applications on

appeal.

[149] In Sakhnovskiy v Russtathe case was determined in favour of the applioant
the ground that he did not have effective legatesgentation. But the European Court
of Human Rights left open the use of AVL.

[150] In Zubayrayev v Russia,two years later, the European Court of Human Right
stated that AVL is not incompatible with a fair apdblic hearing. The applicant had
not been present at the hearing, which the Couudit thebe unfair in the circumstances

of the case. The Court said:

32. Admittedly, the applicant was detained in thepiblic of Chechnya
and the appeal hearing was to be held in Moscoat th some 1,779
kilometres away, and the applicant’'s transfer foe tpurposes of his
participation in the appeal hearing in person woléle called for certain
security measures and needed to be arranged im@avarhe Court notes,
however, that it was also open to the domesticjabdauthorities to ensure the
applicant’'s participation in the appeal hearing ogans of a video link
prescribed by the domestic rules of criminal pracedand earlier found by the
Court to be compatible with the requirements oficdet 6 of the Convention
(see Marcello Viola v. Italy,no. 45106/04, 88 63-77, ECHR 2 November
2010). The Court notes that the Supreme Cournhdtddiscuss whether such
an arrangement was feasible in the circumstancteeafase.

[151] Rather than supporting the appellant’s positioa,ttto Russian cases recognise
that AVL may be an appropriate and pragmatic medrensuring for a litigant a fair
and public hearing, provided the litigant can fallthe proceeding, can be heard as
necessary, and can effectively and confidentiatigjnaunicate with his counsel. This
will require a case specific enquiry by the Cowhsidering whether an order should

be made.

[152] Those criteria can be adequately and properly met¢spect of the appellant’s
appeal hearing. The interest in the efficient dssp of court business weighs heavily
in favour of live-link television in the circumstees of this case and we see no

prejudice to the appellant’s fair trial rights.

3 sakhnovskiy v RussiBCHR, Application no. 21272/03, 2 November 2010.
% Zubayrayev v Russi&CHR, Application no. 34653/04, 26 September 2012



[153] We conclude that an order under s 15F of the JudiegdCourts) Ordinance is

appropriate.

This decision and the substantive grounds of appeal

[154] This decision as to venue for the hearing of tlppeal is final. It has been

necessary for us to determine some matters indhese of this decision which arise
also within substantive grounds of appeal whichehlagen adjourned. We record that
determinations for the purpose of this decisionndb preclude further argument and
consideration relating to those matters, otherwilsgn as to venue, when those

substantive grounds are considered.

Conclusion

(@ The Court notes counsel's mutual accommodation wetpard to the
Judges swearing of Oaths of Office and Allegianserecorded in

paragraph [26].

(b)  The application for recusal of the President isnigsed.

(c)  All hearings of the appeal from the Supreme Coexision dated 12
October 2012 and any related and associated matitrake place in
New Zealand. The appellant will participate indbdhearings by live-
link television, and the proceeding will be publfievailable on Pitcairn

with proper prior notification.

(d)  The appellant within 21 days of this judgment isfite and serve a
memorandum of not more than four pages which satlgirdentifies the
iIssues which he contends this Court must addressnvthe confines of
the current prosecutions. It should indicate afeasespect of which
further evidence is required and factual findingadm in the Supreme
Court. Within 21 days of receipt of that documeahie Crown must
similarly indicate areas which it contends needhierr consideration in

the Supreme Court and in this Court.



(e)  There will be a telephone conference with the Eiesgiand counsel on
Friday, 28 June 2013, at 9 am, to consider anyemsadrising from the
parties’ memoranda, to monitor steps being takethenSupreme Court,
and to consider the future conduct of matters enGourt of Appeal.

[155] The Court of Appeal does not have power to dirdativ Supreme Court Judge
should preside at a trial or for any pre-trial apgions. It would not, in any event, be

proper for us to do so. That is a matter for the€CJustice.

Robertson P

McGechan JA

Potter JA



