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The general theme at the present forum iz "Self-NDetermination'., T
anderstand that Mr. Ephraim Jubilee is to give an address on a suhject related
to this general theme, and when I was asked to do likewise, I felt honourad to
join Mr. Jubilee and to address your forum. The subject I have chosen relates
to the steps being taken for the development of an adegquate legal system:the
establishment of a system for the administration of the law, which will meet
the needs and satisfy the aspirations of the people of the Territory.

This process relates to the future generallv, rather than to the phase
of pre self-determination. Such planning in the legal sphere is not directed
towards any fixed polnt of time. It accepts self-determination as something
which will materialise in the future, and which is an objective tn be achieved;
but because of the nature of a legal svystem operating under the Rule of Faw,it
is not a feature whicn limits our thinking or the range of our planning or the
nature of the development of an adequate legal system. Provided the Rule of law
is supreme, the stage of development towards or the ac ievement of self-
determination is irrelevant. The malntenance of fundamental individual free-
doms -~ and indeed the continued supremacy of the Rule of Law, is a condition
precedent to the peaceful establishment of any regime based upeon self-
determination.

THE MATURE AND PURPOSE OF Lasi

. A legal system is not just one aspect of self-determination., The law
1s here now. I serves the community as a whole, all the time. It operates,in
the public interest by providing sanctions designed to compel neorle and
authorities of all kinds, including the Covernment itself, to observe such a
pattern of bhehaviour that in anv given situation their actions will he reason-
ably predictable to law-abiding people, who can then concentrate on mindins
their own business, and going about their proper lawful affairs, without
having to bear the additional responsibility of protecting and fightina for
their own personal advantages. The law removes personal claims from the forum
of conflict, political or physical, and substitutes a set of rules and a set
of Courts, which enable claims and differences to be settled peacefully.

The basis of organized society varies from country to country and from
time to time, but according to the British tradition, the foundation of socisty
is the Rule of Law. Al the present time we have fullv developed institutions
which are responsible for various aspects of the law. Farliament,for example,
can, by golng through certain established precedures, brino about a chanae in
the law, but the law as 1t stands from time o time, is strictly binding on
Parliament, on the CGovernment, on the Courts, and on the pecpie. In the result,
and assuming for the moment that we have a set of laws which are ideal in
charscter and free from any ambiguity or difficulty in interpretation,every
citizen sheould know precisely what are his rights and duties at any given time
Like footballers with a thorough understandlng of the rules of +heirv ﬂame,the
efficiency of their whole organization is then theoretically at its maxinum.
The community itself takes over several fundamental responsibilities from the
individoal.

Lad AND ORDER

In the development of a primitive community the first function %o be
taken over, is the common defence of the country from oulside attack. In order
to achieve this purpose efficilently, internal strife must be controlled. Some
alternative must be found to the process of individual settlement of claims by
resort to vielence; or even persuasion and coercion,

This first step towards the unificatien of the community, applies even
50 far down the scale as the gregarious animals, who find by experience that
the security of peaceful union outweighs the loss of the right to take
individual action in rvelation to sxternal vielent att acks which constitute. a.

commen threat to all the members of the community. /9 ;]3/*%6
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Tn terms of human organization of society, the capacity of peonle to
live together in peace so as to present a common front to outside aggression,
and Lo meet other commen problems, is the basic condition of law and order, In
terms of modern orcanization of society, it is the Fxecutive Tovernment which
must, within the law and subject to the Rule of Law, maintain the state of 13w
and order, and it is a typical duty of the Police Tores, and if necessary the
Army, to prevent breaches of it. The maintenance of taw and order is not o bhe
confused with the supremacy of the Rule of Law.

TNTERNAL DISPUTES

If then we visualize a community of people living together at peace,and
in a state of law and order, it is obvious enough that individuals within the
group will come into conflict with each other in relation to all sorts of
demestic matters. Exclusive rights to properiy, including the right to excliude
other people from trespassing, are flelds of conflict vhich emerpe at an early
stage in any settled community.

CIVIL LIBERTIES

Tn the British trasdition these disputes are resolved consistently with
the principle that it is in the interests of the community as a whole,that the
individuals comprising the community should he free; free to own property
which they can withhold from anybody else and irdeed from the claims of the
community as a whole; free in perscnal liberty, to pursue any vocation and to
carry on business as they see fit; free from the oppressive acticn of any
individuals or groups of .individuals who might seek to take advantage of Them.

In order to sstablish these freedoms, it was necessary for the Stste to

set up
State,
of the

a system of rules, this time not to compel the individual to serve the
but to compel the State to recognize and protect the richts and interests
individual and to compel other individusls to do the same.

It is important again to remember, that such & recognition of the
rights of the individual is to be justified wholly and sclely upon the, footing
that it is in the interests of the community ss a whole that such recognition
and protection should be given.

Again it is important to remember that this does not alve an individual
the right to take advantage of the community which protects him. Protection
of the freedom of the individual is enjoyed by each in commen with a cerres-
ponding protection of the freedom of all others. Right at the very foundation
of it all then, is the requirement that he who seeks protection for himself,
must respect the rules of the society in which he claims protection,and mst
also respect the rights of every other individual in the same society.

Thus there emerges, the need for a set of rules,which so long as the
community is going to live in a single soclal unit, must be absolutely bindina
on every individual. Tt is only when the rules have the wholehearted and
active support of every member, that they can operate efficiently to protect
each individual. They must embody sanctions which may be imposed upon individ-
uals or authorities who seek to ‘take advantage for themselves.

SANCTIONS OF THE LAW

Outr task then is, to devise a system of rules and legal instruments,or
perhaps at this stage we may properly term it a system of law, to dafine and
enforce the recinrocal freedoms of individual members of this soclety, in
which the emphasis will be upon the recognition of individusl liberties and
Tights to property. Enforcement introduces the factor of compulsion. Persons
who live within the society, but refuse to conform to the rules.must be com-
pelled, whether they like it or not, to recognize equally with their omwn,the
rights of others, and indeed to undertake their proper shares of civic
respeonsibility. What those are depends upon the standards of the community !
itself, and means must be found to determine and express these from time to
time as the circumstances require. The individual must be pretected,not enly
from other individuals, but from any official organization which purpoerts te
act on behalf of the community as a whole. If any instzumentality of covern-
ment, from a desire to achieve a greater authority, or even greater efficimcy
in the course of 1ts own particular operations, attempis to whitile away ‘
individual liberties belonging to the whole community, then it is steppinc on
to the slippery path leading to totalitarianism. Only a community steeped in
the doctrine of the Rule of Law, whose citizens are aware of the sssentials of.
freedom under the law, is equipped to sense and obstruct this falal process.
The liberty of the subject is an ideal so deeply fixed in British social
tradition, that it is difficult to sonceive departures from the gener
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-operation of the Rule of Law of any fundamental or rermenent character.
“least the auvthority of Parliament is renuired before any inrsads can be
uvpon these liberties.

THE BRITISH CONSTITUTION

In England, especially after a lono and bitter strugole over the libert-
ies of the subject, Fariiament emerced as the supreme authority and the aniv
authority which can bring aboul direct changes in the law.

We sometimes forget that Pariiament itself is a commaratively recent
development in our social history. British legal organizatlion is hased on the
central figure of the Honarch, and that Monarch was invested with complete and
supreme power. All powers of government flow from the onarch, and thoss
powers were not, in origin, derived from the pecnle.

In the course of evolution, the powers which were formerly axercised hyv
the Monarch in person, have come to be exercised exclusively on the advice of
various bodies set up for the purpose, and Parliament to this day exercisesin
the name of the Queen and on behalf of Her Majesty, sovereion powers which are
legally vestad in the Mcnarch. The form in which these powers are exercised,
shows that a Statute becomes law in the name of the {ueen "by and with the
consent of Parliament”.

Similarly, today, other functions of the Sovereign are exclusively exer-
cised by and with the consent, or upon the advice, or through the avency of
various authorities.These practices are established now, not only by virtus of
the law, but to some extent in spite of it,; by the develepment of constitulimal
conventions to the effect that legal powers may only be exercised in a partic-
ular way. Once these constitutional conventions are universally observed,s new
body of law grows up round them, which ultimately compels their ohservance. #de
have therefore the curious situation where the special constitutional customs
"of the people take precedence over the previously established law, and the law,
having accepted this position, develops to the extent of enforcing the observ-
ance of these special customs in the axercise of legal nowers. '

#le have therafore a Constituticnal tonarchy; that is, a situation where
the Monarch has vested in her sbsolute power, but ithe exercise of this power is
controiled for the protection of the individuals within the community, by
constitutional conventions of a democratlc character.

The Bill of Richts illustrates the point. William of Orange and his wife
Mary, accepted the British Throne in terms of a Proclamation setiing out qirar-
antees of iiberty and freedom from specified abuses of sovereion power. Since
soverelgn powers were not derived from the people, it was necessary to make it
clear that they were to be exercised in future for the benefit of the peonle
" and the protection of liberty.

1t is from an understanding of these important historical developments,
that we can best feorm an appreciation of the extraordinary strength of the
British community, Glancing quickly at the *merican nosition, we find much the
same kind of people, with very strongly held notions of civil iiberties derived
from their own British origin. In seeking to organize their society without a
Honarch who could be adepted as the source of all lawful authority, it wss
necessary to erect, within the community itself, institutions which could act
as agents for the concept of sovereign power residing in the will of ths peonle.
The identity of this sovereign power wosed many prohiems, and the Constitution
had to contain a lot of rigld and complex previsicns to suarantee the liberty
of the subject. Since the authority of aovernmenrt was to be in the hands of
separate agencies, an elaborate system of checks and balances had to be
developed. Thus in America, individual liberties have been reasonably protected,

but to some extent by artifice and only at very great cost. '

In Great Britain the position was rather different, for the Monarch was
already established as the source of all law, with authority clearly binding on
the community itself and everything and everybody within the community, It was
established by constitutional conventions and by the law, that the Sovereian
owed a duty to the people to govern wisely and fairly, to govern honestly, and
to protect the rights and liberties of the individuals, especially those indiv-
iduals who suffered from any sort of lecal incapacity. “idespread appreciation
of and popular demand for law, made it unnecessary for the British beople to
resort to a fixed and written Constitution, and in consequence o this day the.
British community retains a flexibility in the administration of its affairs,
which is the envy of the world. It must be vememberad however, that this is only
possible by reason of the firm foundation of universal acceptance by the Drilish
people of unquestioned resnect for the law and for [arliament and other o
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FUTURE TéRﬁITDRY CONSTITUTION

Let us now, with this background of our own iradition in mind, Took at
the Territory, both now and in the foreseesble Tuture, and see what is most
likely to meet the needs of the pecole of the Territery. The fundamental reint
is whether the inhabitants of the Territory arn roing to seek to establish and
protect individual iliberties and rights to property, by the rule of law, or to
surrender to some form of tyranny. The ultimate decislon on the ynlitical
aspects involved, 1s one which must be made by the inhabitants themselves,once
they reach a stage at which they are capable of making such » decision.

Tt is to be hoped that external pressures do not rise so rapidly as to
force the inhabitants of the Territory, to suffer a decision which is not the
free and informed choice of all the people, or at least a majority of those who
elect to live tocgether within a democratic union. It is gquite obvious that such
a decision cannot be made until all the peonle of the Territory have lived in a
state of peace and law ard order and have had time to apnreciate the issues
invelved. This means specifically, that the idministration must first complete
the task of bringing basic civilization, and basic education, and an awareness
of the extent of the country in which they live, and of the reciprocal require~
ments, rights and duties of all the people who live in it, to the groups who
live in various portions of the Territory. At this stage it is inevitably the
case that people living in small communities unrelated to the Territory as a
whole, have got to begin to see themselves as part of a larae community with
reciprocal rights and duties.

i It is at this point. that a proper legal system efficiently maintained
throughout the entire Territory, 1s seen to be an essential unifving factor. It
assists to create an awareness of the principles of the Rule of Law, and a sense
of unity of outlock in these separated social groups. The Rule of law provides

.3 common experience shared by the newly united social groups. They make their
common appeal to the ideal of natural justice the cornerstone of the 2ule of Law.

Superficial examination of scme of the small social arouss in the
Territory, might suggest that a form of socisl oroanization which does riot re-
cognize individual rights, already exists in the Territory in some places, 4 )
better understanding of the typical lecalized native social organization however,
leads to the opposite conclusion. Although land ownership, generally speaking, |
is related to the cian or communal group as a whole, and in some resgects pro-
vides a foundation for such scciety organization as exists, this operates only
ito give the social group a platform from which %o protect itself from other
groups competing with it. The individual utilization of land and other property
and various individual rights and obligations, are clearly established.

However, so-called native custom, althoudh valuable within the Iimits of
the clan, provides no common factor as between sav a native from Lumi and a
Papuan from, let us say, Baniara. The customs more or less observed at home by
each of them, will not provide a sanction bindinc on both, to ensure a standard
of conduct and so engender confidence in any transaction between them, whether
commarcial or social.

Our own system, built up from the experience of peonle oriainally just
as primitive and just as localized in their social organization as the indicen-
ous populaticn; can provide readv-made rules and sanctions, which can be
applied to native relationships for the benefit,commercial or social,of the
inhabitants of the Territory as a whole; and such rules angd sanctions are
adeguate to protect individuals, and make it possible for them to live tonether
and transact their legitimate business.,

Under the stimulation of rapid change, in a community such as this,
veople,and especially those who represent sectional interests in the community,
tend to become uneasy for the security of their own interests. Feonle who
prefer a state of affairs to which they themselves have been acrustomed, and to
which- they have adapted their own course of action, may well suffer anxiety at
the prospect of further changes which will reguire them to chanme theit habits
of thought and action. Where parochisl interesls are opposed to changses which
are promoted in the interests of the community as a whole, or which are
~occurring by process of evolution within a changinm society it is commoniy
found that opinions expressed are not accompanied by proper understanding.

Afecordingly members of the public should have the fullest information of
what is going on; so that they can understand and take adequate intersst in the
subject, to assist the responsible authorities in arriving at proper solutions
to the many problems which beset them. It is very important, in my opinion,
that people should be given also, the reasons for decisions which arTe made.
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This of course, is the policy of the law, FTor it is the tradition of the
Judiciary, to transact all their business in oublic and to make nublic disclosure,
in Court, and in response to any interested inaquiry, of the evidence admitted in
any proceedings, the conclusion reached by the Court, and the reasons for any
decision made. In keeping with this tradition and in recoonition of the genuine
. interest in the subject undex discussion, displayed by the organizers of your
present forum, T am endeavouring in this paper, at the risk of givina vou an over-
dose of the legal background, to afford not only an outline of the changes in the
Judicial System which are now taking place, but an appreciation of the context in
shich these changes should be understood.

Until the emergence of a raticnal, adecuately informed and politically
articulate public opinion, decisions on many fundamental cuestions, must be the
decisions of the responsible Government ftself, havine full reaard to its inter-

national and other  obligations. But it is the doty of all of us to do all we can

by forming and expressing opinions honestly arrived at in the ceneral interest of
the whole body of the people affected, to acdd what we can to the pool of informed

public opinien, and so assist the responsible autherities in making the necessary
decisions.

Many far-reaching decisions have, of course, already been made. They had fo
be made long before this stage, because unless plans were made well ahead, no
progress would ever be made for the over-all development of the Territory.

Tn matters affecting the structure of society here, until the time for self-
determination comes, it is plain that the Territory Government has to be oraanized
along lines hroadly similar to those obtaining in Australia. & written Constitution
of some sort is, as I believe, necessary, hecause the community bere will consist
of very many hurdreds of small localized oroups, intensely bound within themselves

but having no common background of experience or tradition as naticnal units.

For the present, the authority under which 2ll orgnanized institutions will
operate, must be an authority imposed from outside by virtue of Commonwealth
legislation enacted in accordance with the objectives of the United MNations
Trusteeship® Agreement.

THE EXISTING STRUCTURE

Much change in political development has taken place over the years, and we
now have a Legislative Council vested with a law-making power correspending
breadly in function with that of a sovereicn Pariiament. Its membership is intende’
to give the greatest possible representation to the peeple of the Territory which
practicalities permit, but at the same time itz nowers must be limited, so that it
cannot usurp the authority of the Commonwealth Parliament, or prevent the Common-
wealth from implementing decisions designed to carry out its Trusteeship
obligations,

Again following the pattern of the Australian Constitution, we have an
executive branch of Government which, subject to similar limltations, exercises
those functions of Government which are not related to gither law-making or
administering justice. The central powexr and responsibility of government of the
Territory on behalf of the Commorwealth, is vested in the Administrator, Some
characteristic constitutional conventions are incorporated, requiring certain
powers to be exercised in certain ways and subject to certain safeqguards.

At the present time the office of Administrator carries with if the Presidency
of the Legislative Council, a role which reflects the necessity, at the present
stage, for the Commonwealth to maintain gontrol over the legislative processes of
the Territory.

The third province of sovereign power accerding to our Territerial pattern of
organization is concerned with the administration of justice. This flield is vested
in the Judiciary, consisting of the system of Courts established, or to he estab-
lished, in accordance with the Constitution., The Judicial System consists of 2 |
Supreme Court, in which the Judges have judicial tenure of offlce and cammnt be
removed except in cases of proved incapacity or misconduct; and such oiher Courts
as may be established.

Not only the Supreme Court, but all the Courls coming within the Judicial
System, are entirely Independent of the Lecislative Council and of the
“Administration.

FUNCTION OF THE COQURTS

The work of the Courts, is to decide disputes arising between individuals or
groups of individuals or between any branch of government and any individual or
group of individuals. In the course of deciding a dispute in any jurisdictien,
the Court has need to determine what is the law applicable to the facts as found

by the Court. /gﬂ@
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Gererally speaking, the Court's decizion as to what the facts are, is
binding on any party to the proceedings. The Gourt is the sole authority to
interpret the existing law, to decide vzt the law is, an?d to decide how
that law ought %o be applied to the facts as found by the Court. The Court
is In no way responsible for the condition in which it finds the law at zny
stage, for it cannot change the substance of the law, and is as much bound
by the law, as it stands, as any other ‘nstiiution of covernment or any
private individual .

If the law is to be changed, this con enly be done by Forelisment

(including within the Territory the Legislative Touncil when i%f has sower

to pass the particular law in
Ferliament to bring about the

Fithin the experience of

auestion), or by somebody authorized by
gppropriate chence.

our own constitutional develepmont, the

sovereign in person used to sit{ in the Superior O
obligations to the public tc¢ administer justice.
practice was discontinued, becauss the Sovereign
to deal with all the complexities involveZ, and t

ourts, and fulfil his
Swveral centuries amgo this

was no longer competent

rained poesle were, L0 en

(G

increasing extent, appointed as Judges. Todey the Jujues

their legal suthorit

v directly from the prerogative nowers

derive much of
of the Sovereign

which they h

ave inherited. HMuch of the ceremon

ial of the law, observed today

by the Courts, serves to rem

ind not only the Judges,

but all who play their

part in the

administrstion of justice, and the puplic, that the Judges are

conduoting the Royal Courts on behalf of the sovereion,

It fellows thai they

must scrupulously ohserve not merely

thelr own nersonal standards but set

standards wh

ich in the light of legal tradition

and learning might properiy

be expected of the Soveraign hersel f.

THE DYNAMIC STATE OF THE Lay

“e have simplified some aspects of this

1

story, by considering thae ]aw

largely as a simple arnd static thing, assuming th

at it is suited fo the needs

0f the community.

comnmunities where the law was in fact fixed and

There have been many examnles

in nistory, of powerful
staticy and the disintenrntion

of the vast power of the Medes and Persians is

a femiliar example of the

damage that can be dene by a fixed and rioid

system of law,

The fact of the mptter is, that the law caters for the neede of

~
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comnunity of human beinas whose intercsts and activities

do not remsin

static.

standards observed by th
standards and all kinds
individuals, and betwsen

The standards of Justice which the Courts ohserve, are the DTODET

e community which is served Iy
of standards of conduct and v
the instruments of goverrmen

vy the Courts, but these
esponsibility between
t and the citizens,

undergo grest and continual changes.

The rate of change is greatly incre
habits, but by the growing level of soci

ased not merely by changing socizi

advances, it produces more and more comzlex
increase the rate of development, so that th
develops in complexity, take place at a grea

Another factor is that changes .in the }
meet the existing rate of change of social ¢

al organization itself. As society

organizations, which in turn
e chanoes, as the community
tly increased tate.

aw are required not only to
onditions.

lie may perhaps, take just one

illustration which has occurred within

Australia during recent vears. As most of us remember, Income Tax,although

unpopular enough frem the taxpayers®
subject befoxs the Second World War.

point of view, was not a very complicated
The Courts had decided a number of

questions of law, but,

compared withobher kind

s of cases, tax appeals were

infreguent.

fihen the Commonwealth,

economically speaking, chanaed into high

gear during and after the War,

and relatively high rates of Income Tax were

experienced, the number of tax appeals increased enormously, and in a few
years became the most common cases awaiting trial before the High Court of

Australia. The growing complexities of the stbject, were not so much due to

legal difficulties, but due to the £a
to adopt all sorts of new processes,

ct that individuals fourd it expedient
procedures - aryd organizations, to try to

reduce their liability,

and whole new fields for legsl

inguiry into social

organization were cpened.  The whole- practice of accounting, as established
over approximately half a century by judicial decisions and the expert
opinions of accountants, underwent a Lotal change, and just after the war,
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and adopted as standard accounting practice, the nrocess
£
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the processes of company accounting forsook zoms earlier furlamental concents,
ses rernired by the
g ar in this
then twenty years.

income Tax authoritigs. Today there is a vast bady of
sphere, which has accumulated within a period of lass

Changes must conform te a dynamic plan alledng for future develonments
conforming to the wishes of the community of the {uture., In arlditien changes.
must be expected to advance the present society townrds erwality in organiz-
ation and efficiency with other countrles whicil are als0 themgelves chanaing.

Although much is unpredictable, it 1is nossible, from our own lega
experience, to predict some develonments which must necessarily toke nleace in
the Territory during the next few ycars, o en-ble the emerginn netion to
operate efficiently as 2 social unit in the internstional ehere, and

consequential developments in the law.

The existing structure and hierarchy of courts is not afdeguate to
enable the law to play its proper role in the [uture, Very substantisal
changes, which have been planned over a period of some vears, are now beglin-
ning to take shape and they give soms indieation of the shape of thinas to
come.

Originally the pattern established in british Colonial ‘dministration,
was very largely followed in the Territory. Ceurts were set un with the
primary cbjective of protecting settlers and their interests from the
attentions of hostile natives wio did not conform to the rorized standards

of law and order. Sir Hubert flurray had to start with a native social organ-

szation a long way behind scratch, and he saw it as a long anvt arduous fask
to bring about an ordered state of societvy. view seemnrd To zccord with
the general experience of the day in relstion to Colonigl sdministration in
a territory populated by tribes of savage people. The natives could not be
regarded as responsible citizens observing any legol code, or obligalions of
any kind, to anybody outside thelr own particulor Family unit,

The 1nitial task of the Colonial CGovermmeonl was, of necessit?, o the
nature of a military operation and the coloninl forces were crganized an
equipped to cazry out operations of this cheracter. Gf course the 32ritish,
with their great traditional sense of justlce, carried out th ese operstions
as peacefully as possible ani quickly established courts and fribunals. 3ut

pte

under the colonial system they saw no reason, until social cevelopment had
hesn achieved, to create courts in the functions ol vhich the axecutive hac
no part te play.

However in this community, it is not to be doubled that the stage of
development has been reached, at which any suorostion that the executive

should participate in judicial functions at any level, would only he regszrded
fa)

a5 anachronism. Hven in cases whore, because of ctical considerations,
executive officers have to perform both adminis e functions and judicial

functions, they should, in the performence of th gndicio?! functions zlways
act according to law and without regord te gonsilerctions of /eneral
expedience.

RECENT CHANGES

Considering the position in ralation to vecent times in the Territory,
we find that after the Second ¥World ‘ar, new concentc were emevalng in
relation t¢ what arse commonly termed human richiis, The Tructeeshin Arreemant
of the United Mations, differs from the formnr United MNations Liandate, in
that it recognizes three functions of Government - Lecislative, ‘dminjstrative
and Judicial ~ in place of the earlier concept of administration of
territories. This Tepresents a change in world outloclk, brought about very,
largely, by the international organization of the legsl nroTession, which has
always been a champion of civil libertles. In response to this growing con-
cept, the new Commomwealth legislatioen, passed shortly after the war,
providing for the administrative union between the two former Territories,
provided for the three separate functions of Govermment, leqislalive, admin-
istrative and judicial, to be vested in the three corresnonding branches of
Government established by that legislation. . 7

During the last decade or two, throuchout the world, there has been a
quickening of interest in the doctrine of the wle of Law, and T think thai

it could be said today, with wmuch confidence, thit any constitution lmrosed
upon a newly-emerging nation, which did not provide nrotection for the
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individual citizen, and did nhot provide that Courts which were to afford that
nrotection, were to be independent of Lne pelitical organs of the State, would
against the substantial current of world thinking on these nroblems today.

At any rate in the Territory this much is cleoar from recent nolicy
statements made by the Govermment and by the iini n,er for Territories, that
the Government of Australia has commitied itself to the task of bringing the
legal system of the Territory into line with curren% requirements and firmly
establishing the judiclal system of the Territory according to traditional
British standards and to maintaining the effective Rule of Law.

There is no need to ¢o inte much detail as to the means which will need
to be employed to bring about such a situation. There are involved in this
project, many minor problems, requiring the closest study by lawyers both here
and elsewhere. There will be a need to bring the Courts taking part in the
administration of justice, to a new level of efficiency, and standards must
be guickly reached, which will enable the native necple, witheout a traditionsl
legal background to come in, and be fiﬁTHOJ to play their part ia the proper
administration of the law.

As a small, but essentlal, nart of this grea
already been taken te bulld, during the course of
cuite a number of Court buildings, which will esta
effective legal machinery can operate throughout
services will be, ©o a reasonable exterrt, within *

ants of the Territory. In this way, lecsl chiiaat
forced, and legal protection properiv extended to
weople will learn to edapnt themselves to a uniform
will be imposed, either to protect them, or to ze
ascertainable legal principles adepted in the inte
as a whole.
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cannot at

when the quastion of Self-Determination comes

un for decision. I

this stage, give you a comnleted official account, of what the vys tem

may

for authoritative decisions on tho subject are vet to be made, am

it is
within my province to make them. dHevartholess I heve my oun no*sonal viavs

on what kind of a sysfem would woxk in nractice apd fully meel the needs of
the inhabitants of the Torritory. T :do not say thal these idesgs will be
implemented now, or at any futurc time, but they nrovide 3 useful cketch of

appropriate legal organization.

The foundation of the judicial

I visualize a future Conatitution of

system is the Constitution itself, and
the Territory, as a =ritten Constitution
basically similar to the present Commenwcalth legisiaticn, but not as tent-
ative oxr vague in its expression. I would exnect the Constitution to bhorrow
some further features from the Constitution of
and g few simplified concepis from ths Americsn Constitution. ¥Without
eproducing the artificial oproblems of the Unitad States, or leaving too
great a gap in the security armour of the community, I would exsect to see
simple provisions to thoeffect that the civil liberties and rights of
preperty of the community, should ba subject to the wrotection of the
Supreme Court of the Twrritory, an’ other courts @stabl ishas under the
power Lo exercise judicial
“functions. T would then expect to fin” orovisions establishing a hiesrarchy
of Courts, scmething like the provisione of the iurtralian Constitution.

of thr Couizts, I would like to sze

s
tite

Constitutien, in which are vested the exclusive

In order to impledent the docisions
them eguipped with officers cleariy rrspensible to the Courts they serve,
and to nobody else. AL the head of the Judicial system there shouls be a
Council of Jdaes exercising suncwvisory nowmer oveor all infarier courts, in
relation to the manacement of Thelr business, the orogenizetion of their

Commonweal th of Australie,

raruiremonts.

circuits, and attention te their gnnc“:T

According to the nattern o eotabl ish2d in . estern dustraliz, I
would like to see all Wavistrate foeded judicinl tonur“ of office s0 that
they, like Judges, will In reality focl free to exercisze true indencndence.

I would like to seeevery Court in th: Territory exe301szng such & juris-

c¢icticn that its powers are ecually binino upon Buroneans as well as

natives, and upon every individual in the community. 1 cennot see any
Justificatien for a Courlt of inferior status, or seulnped with inferior
facilities, to be established to att
give Tise to some of the most important ouestions

en? to nhative problems which, in reatity,
invelved in the process

of

developing s civil law suited tc the needs of the T rritory.

The simplification of rules of procedurc renresents nn preblem to those
who preside over Courts, provided that the law makes it clesr that the Court
is at liberty to adapt its procedurss toe suit the needs of each of the cases

coming before it, and the varties invelved in the dispute. Thues the same
Court may observe several different sets of rules approoriate to different
classes of ¢ases, and even observe a desirable degree flexibility in the
observance of these rules, without in any way roouiring the Court to assume
anything of a rough-and-ready attitude towards its work, or teo adapt itsclf
to & lower status than that which ought to be shared by sll judicial
tribunals.

In the remotest areas it is still essentisl to distincuish betwesn
administrative directicns and advice, ant the hinlino quality of a judicial
determination. From my own expericnce in the Territory I say without hesite-
ation, that some magnificent work has heen dene by voing natrel officers in
overcoming the diffisulties and explaining these thines to primitive people.
I am not now thinking of anything which occurred in the past. I think that
gsomething mere obvious and more in accord with a true nicture of the law, is
needed, to enalle these lessons to he conveyed more quickly and effectively
in the fuiture. '

At the present time the Supreme Court conducts circuits at 5% or 56
different centres throughout the Tervitory, and in most of these vlaces,for
a long time now, there have been no Csurt buildings. In some places there

were Court buildings made of native materials, which have quickly rotted

away, and a fairly general picture today is of the Supreme Court sitting in
various Clubs, Council Houses, school buildings, store sheds and very often
in the offices of the District or” Sub-District Administration.
in some places, who have taken a special interest in the due administration

of the law, have gone to much trouble to erect senmarate Court buildinecs, whirh
are used not enly by the Supreme Court but by 21l other Courts.
34
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These Court buildinas ouickly. become known as places where the local
inhabitants are always welcome to come and o as they plesse, and see what
is going on, and usually at the end of each case, receive an explsnation
frem the presiding Judge or Masistrate, of the guestions hefore the Court
and of the Court's decision. This, of course, is part of the educational
role which every Court in the Territory must nlay fox many years Lo come.
It is a practice of leng starding, and in pleES vhere it has been consist-
ently prattised, 1t has obvicusly done a grest deal of good.

In places where the Courts sit in private offices, where the
local people are not accustomed to have free access, the Court sittings are
characterized by a lack of locsl interest and support, and s lack of opnor-
tunity to ineresse the popular understanding of the functions of the lsw.

This situation will be fairly met by the Court building
programmg which, over the next few years will, at many places, provide every
section ¢f the publlc with a limited, but reascnable, chance of attending
Court hearings in every jurisdictions

I do not believe that it will always be necessary for the Supreme
Court to sit at every Sub-District Headouarters, or af some of the Patrol
Stations where sittings are conducted today because of the considersble
volume of "first-contact” cases which now arise. 1 believe that, as the
process of pacification and advancement proceeds, and as social oraﬂn1zar|on
and communications improve in efficiency, it will not be necessary for the
Supreme Court to visit more than a half-deozen or so plages in the Territory.
These places, of course, will become major centres of legal lesrning and
administration, and will require eculpment of a kind which iz to be found in
all major legal centres throughout /fustralia and elsewhere. In the desian
of Court buildings teo be erected in the future in these nlaces, provision
should be made for propsr librery and othor facilities, end for the staff
which will be necessary to handle the subsitaniizl velume of criminzl ond
civil cases which will have to be transacted in these cenlres. '

4g the somevhat lecalized functions of the Suoreme Court in the

remoter areas, zre fully saticfind, ami the Seurt withdraws to conduct its
sittings at larger centres, it Is Immerstive that it should jTeave behind 1%,
a thoroughly effective ¥pua1 svstem which will cavry on and enowar to the
changing needs of the local poonlh. Sudden ithdrawals from nwveas too soon
in the development of the local neonle would do much harm, and fthe Time for
wlthdraval must be aauced with oreat care, according to lesal circumstances.
When the appropriate stage is roﬂcied the villase people will suffer no
harm, since they will know that there will be g dagistrale conducting Courts
in their ares on set days, and that if any treouble or difficulty should
arise, they can, by reporting the case in the apprepriate way have, within
a reascnable veriod of time, an zssurance that ocuslified legal advice will
be available to them if needed, at a cost which they cen meet, an! thet in
any case, their dispute will be dealt wih without undue delay by a
competent and impartial Couri. Thev should know that every Courl relies
upen an established system of appeals, and that if their case is sufficiently
substantial and inveives difficulty, they will have an unfetiered right of
appeal, to the highest appellate jurisdiction if necegsary. They will know
also, that at the neavest major District Headguarters, zll tnoe facts
relating to their case will be cavefully and accurately recorded, so that
if any challenge should arise involving the integrity of the Court, the
situation can be fully and fairly investigated.

When the number of Ccourt centres at which the Supreme Court will
need to sit, has been reduced to a manageakle level, it is likely that some
intermediate jurisdiction, corraesnonding to Courts of General Sessions and
County Gourts, will emerge, %o take care of those cases which involve
considerable responsibility, but do not warvant the aitendance of the
Supreme Couri. % is, as yet, too early to predict developments in ihis
direction, since for guite some period in the future, the body of legdl iy
qualified and experienced Maglstrates will probably be able to operate dual
jurisdictions, and deal with these cases as well as these which are normallv
dealt with in a District Court. It appears likely that such an Inter-
mediate Jurisdiction, if it should emerae, woulcd consist of Judges
stationed at the same major District Headguariers at which Supreme Court
sittings are held, and that they would go on circuit and make regular
visits to major Sub—Dlstrlct Headguarters within their District.
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These circuiis would need to be co-ordinated appropriately with the circuits
within a District ox Sub-District of the more localized District Courts.

The general picture then, from the peint of view of the village people
in a remote ares, would be that upen some dispute arising they would know
where to report their trouble and receive promptly whatever ascistance or
protection might be needed from the Police. At the same time they should be

told when the next Court would he held at the nearest Sub-District headouarters:

or Patrel Station,and they could attend the Court and if precticable the case
could be dealt with immediately. If arrests were involved, a resident officer,
autherized to act as a Magistrate or Justice of the Peace, could give immediate
atltention to the case, and either dezl with it, or admit the accused to bail
or remand him until the Magistrate's visiting day. If the case involved any
Jegal problems, they could be gent to the District Prosecutor and the district
represantative of the Public Solicitor who, if necessary, could arrangs for
the casd to be heard at a more convenient centre, or attend the locality where
it arcse on the next Court.sitting day, to appear for the parties concerned.

In this way every dispute, however trivial it may appear at first, will find
its way into a system capable of analysing it, dealing with 1%, and if
appropriate seeing that it goes to the appeal tribunal.

Experience has demenstrated that the natives of the Territory,however
primitive their social organization, are very auick to understsnd why an’
individual sheould be punished for committing an act of violence against the
community at large. They accept thelr punishment with good spirit,and usually
embrace the opportunity %o Yearn a good deal thet is useful to them and their
people. At the same time, I do not accept for one moment, the shallow doctrine
sometimes expressed, that a native is,or thinks himself,better off in gaol thar
out of it, and that to him his liberty is of less importance than the henefit
of regular meals and exercise. I duly concede that humane tresziment and use-
ful education, does much to minimize the hardships of lcss of liberty, bul we
cannot suppose for cne moment that any natives are incapable of apprecisting
the value of thelr freedom, especially when they lose 1t for any considerable
period, .
When the time comes for self-determination, the guestion will not ke
whether the decision is going to favour the Commonweslth of Australia, the
resident Buropeans, or any other vace or group of people. The real test will
be whether the choice which is ultimately made will be wise, vhether it will
be honest in every particular, and whether it will be genuinely in the
interests of the inhabitants of the Territery, considered as a group of people
endeavouring to live within the complex organizaticns of the peonles of the
world, : ‘

The greatest satisfaction and, if we must think in terms of bhenefit,
the greatest benefit likely to flow to those Buropsans who are today partic-
ipating in the task of advancing the Territory towards self-determination,
and the nations to which they belong, will be the realization that their
efforts have enabled the inhasbitants of the Territory te reach such a decison
with a full understanding of the respeonsibilities involved, and with a full
confidence that they will be able to manage their own affairs in harmony
with themselves and their neighbours, and in full enjoyment of whatever
individual rights and liberties they may think worth nreserving.

One point thal T wish to make now, is that plans already being put inte
operaticn, will enable a much more efficient and effective leqgzl system Lo be
operating well before the inhabitants of this Territory find themselves In a
position to undertake the responsibilities of self-determination. Then when
the day comes for these people to exercise a free choice, they will bhave the
best possible guarantee that the choice will in truth be free. They will
have known the benefits of access to effective remedies and of the protection
of their right o make a free choice without being overborne by any kind of
Pressure.

Wnen they come to choose their own Constitution for the future,they
will already have had actual experience of the freedom, and individusi pro-
tection, afforded by Courts administering the Rule of Law in all its implic-
ations. They will have the understanding necessary to insist, if they wish,.
thet any Constituticn of the future will afford the same protection.

It will be of inestimable benefit to all concerned when that day
arrives,should the indlgenous people realize that the Australisn Government
and people,haVe dene everything possible in a thoroughly genuine way to instil
into their minds the principe that the only good government is government
flowing from integrity, Jjustice and goodwill.
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