
I N  THE SUPREME COURT CORAM: P ren t i ce ,  SPJ, 

OF PAPUA NEW GUINEA Fr iday ,  

28 th  February, 1975. 

THE QUEEN v. SIGO SASAWARI 

I 
1975 - The accused s tands  a r ra igned  f o r  t h e  w i l f u l  

26, 27, murder of Matthew Ute. It i s  undisputed t h a t  t h e . a c t s  
28 Feb. of t h e  accused caused Ute ' s  dea th  - t h e  accused h i t  him .. . 
L& w i t h  a  l a r g e  baulk of sawn t imber  a  number of t imes.  One 
'rentice, of h i s  blows f r a c t u r e d  t h e  deceased ' s  s k u l l  causing h i s  

death.  

The defence r a i s e d  is  t h a t  of provocat ion,  

companion of Ute, who, while Ute and tle accused were 

f i g h t i n g ,  threw a  s tone  s t r i k i n g  t h e  accused on t h e  
forehead and drawing h i s  blood. The accuracy of r e c o l l -  

e c t i o n  and v e r a c i t y  of t h e  Crown wi tnesses  was no t  r e a l l y  
sought t o  be o r  i n  f a c t ,  shaken i n  any r e spec t .  I accept  

t h e i r  evidence gene ra l l y .  

I make t h e  followi.ng f  indi . lgs  of f a c t : -  

1. On t h e  a f te rnoon  i n  ques t ion  t h e  accused 

had been having some bee r  t o  d r i n k  and was 

somewhat a f f ec t ed .  He saw Ute walking down 

t h e  s t r e e t  accompanied by a  number of 

Highland g i r l s  - t h e  accused i s  a  Highlander;  

2. The accused was spoken t o  by one of t he se  

women and gave h e r  an apple  he  was e a t i n g ;  

3. Not unna tu ra l l y  he thought  h i s  a t t e n t i n n s  

would be encouraged, and he suggested t h a t  

Ute, descr ibed  a s  a  f a t  handsome Si:..ssf man, 

could spa re  him t h e  company of one of h i s  
women f r i e n d s ;  

4 . .  Ute r e sen t ed  t h i s  suggest ion and a  f i g h t  

involv ing  mutual punching between Ute and 
t h e  accused, developed; 

5. This f i g h t  commenced nea r  t h e  en t rance  t o  

t h e  Rice Indus t ry  Company's f l a t s  i n  



Bowerbird S t r e e t  and thence onto,  and 

along t h e  road some f i f t y  f e e t ,  t o  where a t  
another  p o i n t  t he  f i g h t  was resumed. A t  
d i f f e r e n t  s t ages  both Matthew and t h e  
accused were knocked o r  pushed down; 

A t  t h i s  po in t  one of t h e  women accompanying 
Matthew threw a s tone  with  one hand which 

h i t  t h e  accused on h i s  forehead causing it 

t o  bleed - apparent ly  r a t h e r  profuse ly  a s  

i s  common wi th  a head i n j u r y .  The accused 

f e l l  t o  h i s  knees on t h e  ground and remained 
t h e r e  a couple of seconds and r o s e ,  dazed 

and stumbling; 

Matthew and t h e  women walked down t o  t h e  
Rice Indus t ry  Company's f l a t .  The accused 
remained a minute on t h e  road t a l k i n g  t o  a 

New Guinean f r i e n d  who had a r r ived ;  

The accused then walked down t h e  road and 

broke a r ec t angu la r  shaped baulk of t imber,  
some fou r  t o  f i v e  f e e t  i n  l e n g t h  and t h r e e  
inches  by two inches  i n  dimensions, o f f  a 

home-made rubbish can s tand of which it had 
formed a l e g ;  

The accused then walked a t  a l e i s u r e l y  pace 

i n t o  t h e  driveway of t h e  Rice Indus t ry  f l a t s ,  

a d i s t ance  of some f o r t y - f i v e  f e e t ;  

He went t o  a doorway on which he bashed wi th  
t h e  t imber.  Matthew came ou t  and t h e  accused 
h i t  him wi th  a heavy two-handed blow of t h e  

baulk of t imber ,  de l ive red  from above h i s  
head; 

The accused h i t  t h e  deceased wi th  a t  l e a s t  
two poss ib ly  t h r e e  more blows of t h e  t imber 
which must have been f o r c e f u l ;  

One of t h e  blows was de l ive red  while t h e  
deceased was l y i n g  on t h e  ground; 

One of t hese  blows caused an ex tens ive  

f r a c t u r e  of t h e  deceased ' s  s k u l l  from t h e  



r i g h t  e a r  t o  t h e  crown of h i s  head. This  
f r a c t u r e  a l s o  went through t h e  base of t h e  
s k u l l .  There was a  massive blood c l o t  under 
t h e  s k u l l .  The blow o r  blows t h a t  caused 
t h i s  i n j u r y  must have been d e l i v e r e d  w i th  

cons iderab le  force .  There was a l s o  a  b r u i s e  
on t h e  l e f t  cheek. The f r a c t u r e  of t h e  sku l l  

and a s soc i a t ed  i n j u r i e s  t o  t h e  b r a i n  caused 
h i s  dea th ;  

14. The accused then walked ou t  of t h e  driveway 

and f o r  some t ime marched, apparen t ly  i n  mock 
m i l i t a r y  fash ion ,  up and down t h e  road wi th  

t h e  t imber  "shouldered"; 

15. The accused a t  t h i s  time s t a t e d  "1 h i t  him 
t h r e e  t imes and h e r s  dead" and "1 c a n ' t  run 
away - I ' l l  t a k e  t h i s  t imber  and go t o  t h e  
po l i ce" ;  

16. The accused was motivated t o  a t t a c k  wi th  t h e  
wood, by t h e  s i g h t  of h i s  blocid l o s s .  

M r  Kaputin has argued t h a t  t h e  throwing of 

t h e  s tone  and c u t  caused thereby ,  c o n s t i t u t e  provocat ion 
on which t h e  accused may r e l y  so a s  t o  reduce h i s  g u i l t  
t o  t h a t  of manslaughter only.  He seeks t o  d i s t i n g u i s h  

Req. v. Kauba Paruwo (1) which i s  a u t h o r i t y  f o r  t h e  prop- 
o s i t i o n ,  i f  a u t h o r i t y  be needed, t h a t  a  defence of provo- 

c a t i o n  i s  no t  open i f  t h e  only provocat ion which induced 

t h e  accused t o  k i l l  h i s  v ic t im,  was o f f e r e d  n o t  by t h e  

v ic t im bu t  by a  t h i r d  person,  al though t h a t  t h i r d  person 
be c l o s e l y  r e l a t e d  t o  t h e  vic t im.  The Chief J u s t i c e ,  
S i r  Alan Mann's decision t h e r e i n  was a r r i v e d  a t  on a  
cons idera t ion  of both t h e  Sec t ion  268 def ini t ion of provo- 
c a t i o n  and a l s o  t h a t  a v a i l a b l e  under t h e  common law. 

I n  t h a t  case  a  man whose f a t h e r  was k i l l e d ,  be ing  unable  
t o  r e t a l i a t e  on t h e  k i l l e r ,  a t t acked  t h e  k i l l e r ' s  son. 

It i s  a l s o  sought t o  d i s t i n g u i s h  Req. v. 
Tsaqoroan Kagobo ( 2 )  a  case  i n  which a  r e t a l i a t i o n  ( f o ~  
i n s u l t )  d i r e c t e d  a t  h i s  wife  caused no t  he r  bu t  a  c h i l d t s  
death.  

1:l I 1963) P.N.G.L.R. 18 
1965-6) P.NS.L.R. 122 



Here, it i s  s a i d ,  t h e  a c t  of t h e  woman i s  

p roper ly  t o  be viewed a s  t h e  dead man1% a s  he and she were 

j o i n t l y  engaged i n  a t t ack ing  t h e  accused. 

M r  Kaputin contends again i n  t h i s  case  a s  i n  an 

e a r l i e r  one, t h a t  s.268 i s  t o  be read with  s.304 ( t h e  

1974 amendments t o  t h e  Criminal Code a r e  not  y e t  i n  f o r c e ) .  

And he asks  me t o  fo l low The Queen v. K . J .  & Anor ( 3 )  

r a t h e r  than any l o g i c a l  consequences of Kaporonovsky's case  

( 4 )  and not  t o  fo l low my own dec i s ion  i n  
Kopal Wamne (5) .  

Apparently he seeks f o r  t h i s  p o s i t i o n ,  i n  t h e  

e f f o r t  t o  avoid any app l i ca t ion  of t h e  concept of d i s -  

p ropor t iona te  r e t a l i a t i o n .  I have a l ready  on t h i s  c i r c u i t  

s t a t e d ,  i n  another  judgment, t h a t  I remain unpersuaded 
t h a t  my dec is ion  i n  The Queen v. Koaal Wamne ( 6 )  ( s u p r a )  
i n  which I considered t h e  High Cour t ' s  dec i s ion  t o  be 

c o r r e c t  and binding on me; was wrong. 

However even i f  s.268 i s  regarded as  app l i cab le ,  

I consider  i t s  terms such t h a t  i t  i s  incapable  of being 

appl ied t o  t h e  s i t u a t i o n  here in .  I am of t h e  opinion t h a t  
t h e  Highland woman's a c t  i n  jo in ing  t h e  f r a y  and throwing 

t h e  s tone ,  was i n  no way -to be considered the deceased ' s  

ac t .  Sect ion 268 r e f e r s  t o  a person being induced " to  

a s s a u l t  t h e  person by whom t h e  a c t  .... i s  done ....''. 
Neither  thereunder ,  nor under t h e  common law a s  I under- 

s tand  it, does t h e r e  appear room f o r  t h e  doc t r ine  of 

t r a n s f e r r e d  malice o r  misdirected r e t a l i a t i o n  o r  i n d i r e c t  

r e t a l i a t i o n .  My view then  i s  t h a t  t h e  a c t  of t h e  woman 

cannot c o n s t i t u t e  provocat ion f o r  t h e  a s s a u l t  w i th  t h e  

t imber upon a t h i r d  person t h e  deceased. 

B u t  any dec i s ion  I might make on both t h a t  

po in t  o r  of t h e  a p p l i c a b i l i t y  of s.268 t o  s.304 a r e  s t r i c t l y  ... 
unnecessary t o  my dec i s ion ,  i t  seems, i n  t h e  view which 
I . h o l d  of t h e  f a c t s .  

The f a c t s  I have found e s t a b l i s h  t o  my mind 
beyond reasonable  doubt t h a t  t h e r e  was no such l o s s  of 
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s e l f - c o n t r o l  o r  hea t  of pass ion a s  amounted t o  

"provocationn. The accused appears t o  have ac ted  wi th  a 

d e l i b e r a t e  vengeful p o l i c y  - no doubt i n s p i r e d  by g r e a t  

anger. But h i s  a c t s  s p e l l  ou t  no " t r a n s p o r t  of pass ion"  

"abdic;tion of reason" o r  "temporary suspension of 

reasont1,  t o  use some of t h e  phrases  used by Judges of 
I 

t h i s  Court  t o  exemplify a t r u e  case  of provocation.  There 

was no ru sh  t o  p ick  up t h e  t imber;  no r u s h  t o  t h e  b a t t e r y ,  

He walked some cons iderab le  d i s t a n c e  a f t e r  a conversat ion 
w i th  another  man (an  e l apse  of a minute o r  s o ) ,  c a l l ~ d  ou t  

t h e  deceased man's name, and s t r u c k  when t h e  deceased 
emerged. 

And I am s a t i s f i e d  t h a t  t h e  r e t a l i a t i o n  was o u t  

of a l l  p ropor t ion  t o  any provocat ion t h a t  might be 
thought t o  have been o f f e r e d ;  and t h a t  no reasonable  man i n  
t h e  accused 's  s i t u a t i o n  would have ac ted  w i th  such savagely 

punishing determinat ion f o r  such a provocat ion.  

Even i f  s.268 be appl ied  w i th  s.304; f o r  t h e  

r ea sons  I advance above, a s  t o  t h e  p o s i t i o n  under t h e  
common law i n  s.304; I am s a t i s f i e d  t h a t  such provocat ion 

a s  was thought t o  be shown was no t  "sudden provocat ion" 

causing a "heat  of pass iont1 of t h e  i n s e n s a t e  v a r i e t y .  

I t h e r e f o r e  r e j e c t  t h e  defence of provocat ion.  

I n  t h a t  event  t h e  defence contends f o r  a v e r d i c t  
of manslaughter only. I t  i s  s a i d  t h a t  no evidence of 

i n t e n t  t o  murder appears. 
P 

It i s  t r u e  t h a t  no a f f i rma t ion  of i n t e n t  t o  
murder was, o r  has been expressed.  The n a t u r e  of t h e  
weapon used, t h e  number and s e v e r i t y  of t h e  blows admin- 
i s t e r e d ,  have given me cause t o  ponder. But i n  t h e  
r e s u l t ,  I do no t  f i n d  myself persuaded t o  t h e  necessary  
e x t e n t  - t h a t  beyond reasonable  doubt - t h a t  t h e  accused 
p o s i t i v e l y  intended t o  k i l l .  I t h e r e f o r e  a c q u i t  of w i l f u l  -- 
murder. 

However I am s a t i s f i e d  t h a t  t h e  f o r c e  i n f l i c t e d ,  
t h e  number of t h e  blows and t h e  weapon used, and t h e  
l o c a t i o n  of t h e  i n j u r i e s  (on t h e  head) e s t a b l i s h  t h a t  t h s  



accused intended t o  i n f l i c t  gr ievous bodi ly  harm. I f  I be 
wrong i n  t h a t ;  a t  t h e  very l e a s t  i t  must be s a i d  t h a t  t h e  
evidence e s t a b l i s h e s  t h e  dea th  was caused by an a c t  done 
i n  t h e  prosecut ion of an unlawful purpose which a c t  was of 
such a na tu re  a s  t o  be l i k e l y  t o  endanger human l i f e  

I (s.302 (2) ) .  I t h e r e f o r e  convic t  of murder. 

S o l i c i t o r  f o r  t h e  Crown: P.J.  Clay, Crown S o l i c i t o r .  

S o l i c i t o r  f o r  t h e  Accused: N.H. P r a t t ,  Acting PubLic 
S o l i c i t o r .  


