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JUDGMENT 

Anendment uf Grounds of A& ---. 

A t  tth? o u t s e t  of t h e  hear ing  of t h i s  appeal  it 
was soiisht t o  s ! ~ b s l i t u t e  amended grounds of appeal. 

Counsel f o r  t h e  respondent opposed t h e  a d d i t i o n  of 
- g r o w ~ j l )  .arid [ . J )  and consented t o  tk s u b s t i t u t i o n  

. ~ .  . 
of t; ,he o t h e r  gr.,unds in;of& a s  -the...Court might have 

power 1;o a l low such s u b s t i t u k n .  He contended t h a t  

t h e  Cour t ' s  only power i n  r e s p e c t  of such an a p p l i c a t i o n  

d e r i v e s  from s.238 of t h e  D i s t r i c t  Courts  Act. M r .  
G r i f f i n  f o r  t h e  appe l l an t  contended on t h e  con t r a ry  t h a t  
t h e  Court must have i nhe ren t  j u r i s d i c t i o n  t o  amend 

Not ices  of Appeal t o  al low of j u s t i c e  be ing  done; and 
t h a t  i n  any event  a l l  proceedings  i n  t h e  Court  can be 

amended ,under t h e  Supreme Court Rules. And f u r t h e r ,  

t h a t  inasmuch a s  t h e  o r i g i n a l  grounds contained a  ground 

p a t e n t i y  d e f e c t i v e  v i z .  t he  a l l e g a t i o n  t h a t  " the  
was wrong i n  law" - t h i s  f a c t  a lone  would a l low 

amendments sought. 
/ 
1 

I do no t  consider  t h a t  t h e  mere i n c l u s i o n  of 

p a t e n t l y  d e f e c t i v e  ground of appeal would o f  i t s e l f  

a l low t h e  subsequent add i t i on  of any ground whatsoever. 
But I am of t h e  opinion t h a t  t h e  Court has  i n h e r e n t  

1 j u r i s d i c t i o n  t o  ensure t h a t  i t s  own procedural  r u l e s  
--... . - 

. . ... . 
do not a l low an i n j u s t i c e  t o  be worked. 

--.._._.._ 
. . . . .. . 

"The power of each Court over  i t s  own 

: process  i s  unl imited;  it i s  a  power 
i n c i d e n t  t o ' a l l  Courts ,  i n f e r i o r  a s  

we l l  a s , s u p e r i o r ;  were it not  so ,  t h e  



Court would be obliged t o  s i t  s t i l l  and 

see  i t s  own process  abused f o r  t h e  

purpose of i n j u s t i c e .  The e x e r c i s e  of 
t h e  power i s  c e r t a i n l y  a  ma t t e r  f o r  t h e  

most c a r e f u l  d i s c r e t i on ; ' '  

( ~ l d e r s o n ,  B. i n  s&er V ,  Tempest) ( 1 ) .  

I have deprecated i n  t h e  p a s t  t h e  l a s t  minute subs t i t u t i on  

of new and lengthy p o i n t s  of appeal f o r  t hose  o r i g i n a l l y  
taken. This a p p l i c a t i o n  does no t  appear t o  involve  t h e  

u n s a t i s f a c t o r y  f e a t u r e s  of such a  s u b s t i t u t i o n .  The 

Court Record a s  t r ansmi t t ed  i s  no t  inadequate  and t h e r e  

i s  no quest ion of t h e  respondent being taken  by s u r p r i s e .  

Considering a s  .[ do t h a t  t h e  i n t e r e s t s  of j u s t i c e  

r e q u i r c  t h e  add i t i on  of t h e  grounds now proposed, I 
al low t h e  s u b s t i t u t i o n  of t h e  same a s  contained i n  t h e  

documect handed up and i n i t i a l l e d  by me. 

In t roduc t ion  

Appeal i s  brought he re in  aga ins t  a  conviction 

i n  t h e  D i s t r i c t  Court a t  Kavieng of an of fence  under 

s . 1 5 A  Publ ic  Order Act No. 76 1970, v iz .  of having 

encouraged the  commission of an offence,  t o  w i t ,  t h e  

s t e a l i n g  of copra,  coconuts and copra bags. I propose 
t o  d e a l  wi th  t h e  grounds of appeal i n  t h e  o rde r  i n  

which argument has been presented.  

Ground B - The Information was bad f o r  d u ~ l i c i t v  i n  

view of t h e  p a r t i c u l a r s  ciiven 

P a r t i c u l a r s  were provided i n  t h e  fo l lowing  

form. - "The defendant  encouraged one o r  more of t h e  

fol lowing t o  s t e a l  tk s a i d  coconuts and copra and 

copra bags (names fo l l ow) .  The defendant encouraged 
the  commision of t h e  of fence  by h i s  words and presence 
a t  a  meeting a t  Kulinus on Sunday, 17th February, 

1974 of t hose  who subsequently s t o l e  t h e  coconuts 

from P a t i o  P l a n t a t i o n  and f u r t h e r  by h i s  words and 
presence whi le  t h e  s t e a l i n g  was occur r ing  a t  P a t i o  

P l a n t a t i o n  on 1 8 t h  and 1 9 t h  February, 1974". Fur ther  
d e t a i l s  were given a s  t o  proceedings  a g a i n s t  and 

convic t ion  of t hose  a l l eged  t o  have been t h e  t h i eves .  

. (1) 151 E.R. 865 



Reliance was p laced  on 5.37 of t h e  D i s t r i c t  

Courts Act which s t a t e s  t h a t  "an informat ion s h a l l  be f o r  

one mat te r  only0.  It i s  s a i d  t h a t  a  d u p l i c i t y  appears i n  

t h e  P a r t i c u l a r s  i n  t h e  phrase  'lone o r  more'. That t h e  

prosecu t ion  should have been r equ i r ed  t o  e l e c t  whether 

t h e  a p p e l l a n t  encouraged one o r  encouraged a l l  j o i n t l y .  

Johnson v. M i l l e r  ( 2 )  i s  c i t e d  i n  support .  That was a  

case  i n  which t h e  High Court he ld  t h a t  t h e  prosecu t ion  

should i d e n t i f y  one of a  number of f a c t s  r e l i e d  on where 
each could have amounted t o  t h e  commission of t h e  same 

of fence  upon which t h e  charge was based. 

Mat ters  involving argument a s  t o  d u p l i c i t y  a r e  
no to r ious ly  d i f f i c u l t  of dec i s ion .  As Lord Glidgery C.J. 

po in ted  ou t  i n  Jemmison v. P r i d d l e  (3)  t h e r e  i s  a  sub- 

s t a n t i a l  a r ea  i n  between t h e  va r ious  landmarks on t h e  

s u b j e c t  where t h e  Court must r e t a i n  a  d i s c r e t i o n .  In  
t h a t  case  h i s  Lordship enunciated t h a t  "it i s  l e g i t i m a t e  

t o  charge i n  a  s i n g l e  charge one a c t i v i t y  even though 
t h a t  a c t i v i t y  may involve more than  one act" .  Though it  

might be argued t h a t  t h e  encouragement of each p a r t i c u l a r  
person (encouraged) may be taken t o  be a  s e p a r a t e  o f fence ;  

one asks  whether i n s o f a r  a s  a l l  such a s  were encouraged 
were llencouraged" a t  t h e  same time - a l l  t h e  i n d i v i d u a l  

encouragements taken,  form components of a  s i n g l e  a c t i v i t y ,  
One imagines t h a t  i f  it had been sought t o  p rosecu te  

s e p a r a t e l y  i n  r e s p e c t  of each person s a i d  t o  have been 
' b n ~ o u r a g e d ~ ~ ,  a  defence under s. 16 of t h e  Criminal  Code 
would have been ava i led  o f .  

The of fence  i s  t h a t  of encouraqinq t h e  
commission of an offence.  It does no t  s t i p u l a t e  "an 

encouragement of o t h e r  persons". I t h i n k  it i s  c o r r e c t  
t h a t  t h e  one cont inuing a c t  of encouragement was being 

urged, t h e r e  was one t r a n s a c t i o n ,  one a c t i v i t y ,  and the  
f a c t  t h a t  such encouragement could o r  d id  i s s u e  i n  t h e  

commission of one o r  many of fences  by one o r  more 
i n d i v i d u a l s ,  does no t  make f o r  d u p l i c i t y  i n  t h e  charge. 

Even i f  t h e  mat te r  be viewed a s  one where 

two of fences  ( t h e  encouragement of an i n d i v i d u a l  - t h e  

- -2 59 C.L.R. 467 
k&1972) 1 4.8. 4 8 9 a t  495 



encouragement of  a  number o L A n d i v i d u a l s )  have been 
j o i n e d  i n  e f f e c t  by p a r t i c u l a r s  i n  t h e  one i n f o r m a t i o n  

t h i s  w o u l d b e  a  d e f e c t  i n  s u b s t a n c e  o r  form which should  
n o t  r e q u i r e  t h e  m a g i s t r a t e  t o  f a i l  t o  d e a l  w i t h  t h e  

m a t t e r  on i t s  m e r i t s .  (See  Hedberq v. Woodhall) ( 4 ) .  Th i s  
charge  was f u l l y  and l ~ n g t h i l y  canvassed.  The o c c a s i o n  

o f  t h e  a l l e g e d  encouragement was p a r t i c u l a r i s e d  w i t h  

s u f f i c i e n k d e t a i l  a s  t o  l o c a t i o n ,  t i m e  and p e o p l e  p r e s e n t ,  

a s  t o  a l l o w  t h e  d e f e n c e  t o  p r e p a r e  t o  meet t h e  charge .  

And it a p p e a r s  t o  me t h a t  no such p r e j u d i c e  c o u l d  have 

r e s u l t e d  from a  f a i l u r e  by t h e  m a g i s t r a t e  t o  r e q u i r e  t h e  
p r o s e c u t o r  t o  e l e c t  ( I  am o f  t h e  o p i n i o n  t h a t  he  was n o t  

so  r e q u i r e d )  a s  t o  amount t o  a  s u b s t a n t i a l  m i s c a r r i a g e  
o f  j u s t i c e  w i t h i n  t h e  meaning of s . 2 3 6 ( 2 )  of  t h e  D i s t r i c t  

C o u r t s  Act, and I would d i s m i s s  t h e  appea l  on t h i s  ground. 

Ground C  - That  t h e  m a q i s t r a t e  e r r e d  i n  p e r m i t t i n q  t h e  

i n f o r m a t i o n  and p a r t i c u l a r s  t o  be amended 

d u r i n q  t h e  c o u r s e  of t h e  p r o s e c u t i o n  c a s e  

During t h e  course  of  t h e  p r o s e c u t i o n  c a s e  l e a v e  
was sought  and g r a n t e d  f o r  t h e  s u b s t i t u t i o n  o f  t h e  words 
"between 1 7 t h  and 1 9 t h "  f o r  t h e  d a t e  1 7 t h ,  and f o r  t h e  
a d d i t i o n  of  t h e  words "coconuts  and copra  bags"  a f t e r  

t h e  word "copra". I t  i s  urged t h a t  t h e  C o u r t ' s  s o l e  
power of  amendment l i e s  i n  ss. 40 and 4 1  of  t h e  D i s t r i c t  

C o u r t s  Act. A " v a r i a n c e n  i s  r e q u i r e d  t o  j u s t i f y  an 
amendment t h e r e  b e i n g  no g e n e r a l  power o f  amendment. 

Th i s  was n o t  a  v a r i a n c e  b u t  a  s u b s t i t u t i o n  of  a new 

o f f e n c e  i t  i s  s a i d .  And f u r t h e r ,  by t h e  a d d i t i o n  of  t h c  

words "between t h e  1 7 t h  and 1 9 t h "  a  f u r t h e r  d u p l i c i t y  
was i n t r o d u c e d .  

I n  my o p i n i o n  a  v a r i a n c e  had been exposed 

between t h e  i n f o r m a t i o n  and t h e  evidence  and was deve l -  

op ing  a t  t h e  t i m e  a p p l i c a t i o n  was made t o  amend t h e  
i n f o r m a t i o n .  It was p roper  t o  amend s o  a s  t o  a l l e g e  a  

cogna te  o f f e n c e . !  A s  was p o i n t e d  o u t  by Mann, C.J. i n  

Thomson v. Lee ( 5 )  t h e  p r o p e r  c o u r s e  upon a  v a r i a n c e  
appear ing  i s  t o  amend. 

1 5  C.L.R. 531 a t  535 
1935 V.L.R. 360 a t  362 



'It i s  n o t  p a r t  o f  t h e  d u t y  o f  t h e  Bench t o  

r e g a r d  t h e  m a t t e r  a s  a s p o r t i n g  c o n t e s t ;  i t  
must u s e  i t s  powers i n  t h e  p r o p e r  way t o  

uphold t h e  law;"  

The form "between d a t e  x and d a t e  y" has  been 

r e g a r d e d  a s  an a p p r o p r i a t e  way o f  c h a r g i n g  an o f f e n c e .  

It i s  t r u e  t h a t  c a r e  must b e  t a k e n  t h a t  d i s t i n c t  and 

s e p a r a t e  o f f e n c e s  are .  n o t  t h e r e b y  sought  t o  be lumped 

t o g e t h e r .  ( ~ i w i  Kurondo v. Kevan Ctvlde ( 6 )  Ke l ly  J); hu-t 
t h i s  does  n o t  appear  t o  have been such an a t t empt .  Mr .  

. .  G r i f f i n  f u r t h e r  contended under  t h i s  head of a p p e a l  t h a t  

once t h e  amendment had been made t h e  accused s h o u l d . h a v e  

been re-ar ra igne 'd .  I am unab le  t o  a p p r e c i a t e  t h a t  s.134 

of  t h e  D i s t r i c t  C o u r t s  Act r e l i e d  on f o r  t h i s  submiss ion,  

r e q u i r e s  such a  p rocedure .  The s u b s t a n c e  o f  t h e  

i n f o r m a t i o n  had been p u t  t o  t h e  accused a s  r e q u i r e d .  H i s  

p l e a  of  n o t  g u i l t y  ( o r  cause  t o  show) had been e n t e r e d .  

It could  n o t  be though t  t h a t  he  would have done o t h e r  

t h a n  adhere  t o  ' t h i s  p l e a  t o  t h e  amended charge .  He was 

t r e a t e d  a s  do ing  s o .  The l e a r n e d  m a g i s t r a t e  o f f e r e d  t o  

g r a n t  an adjournment i f  t h e  accused though t  t h e  amendment 

r e q u i r e d  it, and t o  r e c a l l  t h e  f i r s t  w i t n e s s  f o r  f u r t h e r  

c ross -examina t ion ,  i f  r e q u i r e d .  I do n o t  c o n s i d e r  any 

s u b s t a n t i a l  m i s c a r r i a g e  of j u s t i c e  o r  indeed any 

p r e j u d i c e  t o  t h e  accused r e s u l t e d .  I d i s m i s s  t h i s  ground 

of  appeal .  

Ground D - I n c o r r e c t  Admission of  Evidence 

The submiss ions  under  t h i s  head ing  r e l a t e d  t o  

t h e  admiss ion of  a  l e t t e r  w r i t t e n  on 1 7 t h  J u n e ,  1974 t o  

one Abel Ges. Th i s  l e t t e r  r e l a t e d  t o  t h e  a c c u s e d ' s  

concern  a p p a r e n t l y  about  some o t h e r  l a n d  problem and 

gave p r a c t i c a l  a d v i c e  t o  t h e  r e c i p i e n t  a s  t o  how 
~ . .. . . . 

a t t e n t i o n  could  be g o t  and l a n d  handed o v e r  qu icker .  A t  
_ .  . , 

page 88 of t h e  d e p o s i t i o n  t h e  l e a r n e d  magi s t r a t e . . . s . e t s - - - . "  .. 

o u t  h i s  u n d e r s t a n d i n g  of  t h e  e f f e c t  of  t h e  l e t t e r  which 

I a g r e e  w i t h ;  and s e t s  o u t  h i s  r e a s o n s  f o r  a d m i t t i n g  

t h e  l e t t e r .  It i s  c l e a r  t h a t  i t  was n o t  a d m i t t e d  a s  an 

admission i n  r e l a t i o n  t o  t h i s  a l l e g e d  o f f e n c e  o r  a s  

ev idence  of  t h e  f a c t  o f  encouragement. I n  my o p i n i o n  

(6 ) Unrepor ted  Judgment 720 



it was admissible  a s  evidence of t h e  a p p e l l a n t ' s  s t a t e  of 

mind s h o r t l y  be fo re  t h e  m a t e r i a l  d a t e  (and it is  c l e a r  

t h a t  t h e  Court app l ied  i t s  mind t o  t h e  p o s s i b i l i t y  of a  

change of a t t i t u d e  thereaf te r ) .  It thus  can be considered 

a s  going t o  t h e  accused ' s  c r e d i t  on t h e  ques t ion  of 

whether h i s  a t t i t u d e  was one of l e g a l  co-operation.  h d  

indeed,  t o  h i s  s t a t e  of mind when considered i n  r e l a t i o n  

t o  a  claim of r i g h t .  Fur ther  t h e  m a g i s t r a t e ' s  cons ider -  

a t i o n  of t h e  l e t t e r  comes a t  t h e  end of t h e  judgment i n  

r e s p e c t  of t h e  accused ' s  evidence,  t h e  use he made of t h e  

l e t t e r  i s  no t  such i n  my mind (even i f  he should have 

r e j e c t e d  i t s  admission) a s  t o  have amounted t o  a  substan-  

t i a l  miscar r iage  of j u s t i c e .  From an a n a l y s i s  of h i s  

reasoning and h i s  r e j e c t i o n  of Wat a s  a  wi tness  of t r u t h ,  

i t  appears t o  me t h a t  he would have i n e v i t a b l y  come t o  

t h e  same conclusion without  t h e  l e t t e r  being b e f o r e  him; 

and i n  t h i s  sense t oo ,  no s u b s t a n t i a l  miscar r iage  of 
j u s t i c e  i s  revea led .  (Compare Res. v. Kelleher) ( 7 ) .  

G ound E - That s a r t  of t h e  t r i a l  was he ld  i n  a  b u i l d i n q  

f -  not  a  Court b u i l d i .  

Apparently t he  Supreme Court a r r i v e d  on c i r c u i t  

dur ing t h e  conduct of h i s  t r i a l ,  and it was arranged 

without ob j ec t i on  of t h e  a p p e l l a n t ' s  then  counsel ,  t h a t  

thq hear ing should cont inue  i n  t h e  c i v i c  h a l l  dur ing 

su#h time a s  t h e  Courthouse was being used by t h e  Supreme 

c o l r t .  I t h ink  it i s  no t  necessary t o  say more than  t h a t  

 agree with t h e  formula t ion  of t h e  D i s t r i c t  Cour t ' s  

bench note  i n  t h i s  ma t t e r .  C l e a r l y  s.25(2)A of t h e  

D i s t r i c t  Courts  Act m u s t  be read  t o  a l low f o r  a  v a r i e t y  

of p o s s i b i l i t i e s  and a s  meaning " ... t h e r e  i s  no 

( a v a i l a b l e )  courthouse wi th in  a  convenient d i s t a n c e " .  

Pub>ciLy-was given here,.. t h e  p a r t i e s  consented t o  move, 
/- 

,--the hear ing was cont inued i n  a  gaze t t ed  l o c a l i t y  b u t  i n  

a  d i f f e r e n t  bu i ld ing .  The ca se  i s  t o  be d i s t i ngu i shed  

from t h e  appeal of Rumints Woie & Ors. ( 8 )  - no mis- 
c a r r i a g e  of j u s t i c e  could have occurred i n  t h i s  ins tance .  

Ground G - That i n s u f f i c i e n t  t ime was a iven t o  o b t a i n  
s u b s t i t u t e  counsel  

The mat te r  was f i r s t  brought before  t h e  Court 
on 18 th  March, 1974. At de fendan t ' s  r eques t  i t  was t hen  

(1974) N.S.W.L.R. 517 la1 unreported Judgment 728 



s t o o d  over  f o r  one month t o  e n a b l e  t h e  a p p e l l a n t  b o t h  t o  

pursue  h i s  s t u d i e s  and seek  l e g a l  advice .  

The h e a r i n g  commenced on 2nd J u l y ,  1974 when t h e  

a p p e l l a n t  was r e p r e s e n t e d  by M r .  G r i f f i n .  The c a s e  con- 

t i n u e d  on 3 r d ,  4 t h  and 5 t h  J u l y  a t  which p o i n t  counsel  

was f o r c e d  t o  withdraw and app ly  f o r  adjournment of t h e  

c a s e  t o  a  s e t  d a t e .  The a p p l i c a t i o n  was opposed a s  it was 

s a i d ,  t h e r e  had been t h r e e  adjournments a t  t h e  d e f e n c e q  

r e q u e s t  and t h e r e  was d i f f i c u l t y  and expense w i t h  w i t -  
n e s s e s .  An adjournment was al lowed u n t i l  t h e  9 t h .  On 

t h a t  day i t  was announced t h a t  t h e  a p p e l l a n t  had been 

u n a b l e  t o  o b t a i n  s u b s t i t u t e  c o u n s e l ,  b u t  had dec ided  t o  

conduct  h i s  own d e f e n c e ,  No a p p l i c a t i o n  f o r  f u r t h e r  

adjournment was made, and t h e  c a s e  proceeded. 

I am unab le  t o  s e e  t h a t  any breacli of  t h e  Human 

R i g h t s  Act s . 1 6 ( 3 )  has  occur red  - t h e  m a g i s t r a t e ' s  

d e c i s i o n  seems to me t o  have been p r o p e r l y  t a k e n  and a  

r e a s o n a b l e  one. There appears  t o  have been no unfairness 

o r  p r e j u d i c e  t o  t h e  accused and no m i s c a r r i a g e  of j u s t i c e  

dn t h i s  ground. 

i 
'Ground I - That t h e t r i a l  m i s c a r r i e d  b e c ~ u a t h e  f i r s t  

j w i t n e s s  was charqed w i t h  p e r j u r y  d u r i n q  t h e  

c o u r s e  of t h i s  t r i a l  

Ground J - Denial. of  n a t u r a l  . ius t i ,ce  i n  t h a t  t h e  m a s i s t r a t e  

d i d  n o t  debar  h imse l f  from h e a r i n s  t h e  matte?. ,-------.--- 

a f t e r  th i s  charqe  of p e r j u r y  was p r e s e n t e d  

Under t h e s e  grounds it i s  sought  t o  a s s e r t  a  

d e n i a l  of natura: j u s t i c e  and such a  m i s c a r r i a g e  of  pro-  

cedure  a s  c a l l s  f o r  a  r u l i n g  of  m i s - t r i a l .  Undoubtedly 

t h i s  was a  most d i f f i c u l t  t r i a l  t o  conduct .  It i s  
apparen t  t h a t  t h e  s u b j e c t  m a t t e r  was one t h a t  must 

have genera ted  t e n s i o n ,  a  number o f  unusua l  t h i n g s  

happened. One w i t n e s s  was d e a l t  w i t h  d u r i n g  t h e  course  
of  t h e  t r i a l  f o r  a l l e g e d  p e r j u r y ;  t h e r e  were a number 

of  w i t n e s s e s  who were d e c l a r e d  h o s t i l e ;  and t h e  accused 

h imse l f  was d u r i n g  t h e  t r i a l  bound o1:er t o  meet an 

a l l e g a t i o n  t h a t  he  had been suborn ing  Crown w i t n e s s e s  

i n  some way d u r i n g  t h c  t r i a l ,  



I do no t  f i n d  myself persuaded t h a t  t h e  

mag i s t r a t e  d id  o t h e r  than meet t h e  s u r p r i s i n g  t u r n s  i n  

appropr ia te  and f a i r  ways. Once i t  was a l l eged  t h a t  

i n t e r f e r e n c e  was thought t o  have been caused t o  wi tnesses  

- c l e a r l y  some ac t i on  was c a l l e d  f o r .  The p r o p r i e t i e s  

and t h e  s e c u r i t y  of t h e  proceedings  had t o  be looked t o .  

No evidence was c a l l e d  on this i s s u e  and t h e  m a t t e r  was 

I t h i n k  d e a l t  wi th  s ens ib ly  by bo th  s i d e s  and i f  I may 

say so, wi th  r e s p e c t ,  by t h e  Court .  I cannot s ee  how 

the  charge of pe r ju ry  brought a g a i n s t  one w i tnes s  could 

opera te  t o  i n t imida t e  o t h e r  wi tnesses  i n t o  themselves 

swearing f a l s e l y .  The mag i s t r a t e  himself d i d  no t  become 

involved. He d id  no t  i n i t i a t e  t h e  charge of p e r j u r y  and 

it was d e a l t  wi th  by another mag i s t r a t e .  The speed with  

which t h i s  subs id i a ry  mat te r  was handled was c e r t a i n l y  

most unusual b u t  I do no t  t h i n k  t h a t  p r e j u d i c e  o r  u n f a i r -  

ness  t o  t h e  accused has  r e s u l t e d .  I c e r t a i n l y  cannot s ee  

t h a t  any d e n i a l  of n a t u r a l  j u s t i c e  has  occur red ,  

Ground A - That t h e  v e r d i c t  was a q a i n s t  t h e  evidence and 

wciqht of t h e  evidence 

The manner i n  which an a p p e l l a t e  cou r t  should 

approach such a  quest ion has  been canvassed on a  number 

of occasions  by t h e  High Court of A u s t r a l i a  s i n c e  1953 

when Paterson v. Paterson ( 9 )  was decided. The judgments 

i n  Llhitelv M u i r  & Zwanenbera Ltd. v .  Kerr (10)  and 5 
Costa v. Cockburn Salvaqe & Tradina P tv  Limited (11) a re  

i n  p o i n t ;  a s  a l s o  a r e  those  i n  Edwards v. Noble (12) .  
Barwick, C.J. i n  t h e  las t -ment ioned case  explained t h e  

t e s t  f o r  t h e  a p p e l l a t e  c o u r t  i n  t h e  words - 

" I n  any appeal aga ins t  a  f i n d i n g  o f  f a c t ,  

whether o r  no t  by way of re -hear ing ,  ... 
t h e  a p p e l l a t e  cou r t  ought no t  t o  r e v e r s e  

a  f i n d i n g  of fac-t  u n l e s s  i t  i s  convinced 

t h a t  i t  i s  wrong." ( a t  page 304) 

And Menzies, J. ( a t  308) s t a t e d  - 
" spec i a l  weight ought t o  be given t o  t h e  

judgment appealed from i f  anything turned 

9 )  89 C.L.R. 212 124 C.L.K. 192 
1 0 )  39 A.L.J.R. 505 125 C.L.R. 296 



upon t h e  c r e d i b i l i t y  of wi tnesses  o r  any 

o t h e r  ma t t e r s  a s  to_which.-khf_judge 
'hear ing t h e  case  wouxd have an advantage 

over t h e  c o u r t  of appeal;  I' 

This  was a  case  conducted p a t i e n t l y  over  a  per iod  of many 

days. For t h e  f i r s t  t h r e e ,  t h e  accused was represen ted  

b y  M r .  G r i f f i n ,  b u t  t h e r e a f t e r  he ac ted  f o r  himself .  The 

mag i s t r a t e  must have had uncommon o p p o r t u n i t i e s  f o r  
observing h i s ;  t h e  a p p e l l a n t ' s ,  demeanour and c r e d i b i l i t y .  

I f i n d  i t  d i f f i c u l t  t o  imagine a  case  i n  which more could 

t u r n  on t h e  a c t u a l  assessment of wi tnesses  i n  Court - 
than t h i s .  I would f i n d  it almost impossible ,  c e r t a i n l y  

impe r t i nen t ly  improbable, t h a t  a  Court should s e t  a s idc  

t h e  m a g i s t r a t e ' s  f i n d i n g s  a s  t o  c r e d i b i l i t y  and hence 

f a c t ,  i n  t h i s  case .  I d e c l i n e  t o  do so .  

Ground G - Misdi rec t ion  of a  claim of r iclht  

It i s  contended hereunder t h a t  it appeared 

from t h e  evidence t h a t  t h e  appe l l an t  i n  doing what he 
d i d  was a s s e r t i n g  an honest  c la im of r i g h t  wi th  r e s p e c t  

t o  p rope r ty  - t h a t  t h e  offence wi th  which he was charged 

was "an of fence  r e l a t i n g  t o  proper ty";  and t h a t  t h e r e -  

f o r e  t h e  ope ra t i on  of s.22 of t h e  Code would c a l l  f o r  
h i s  a c q u i t t a l .  

The lea rned  mag i s t r a t e  chose t o  d e a l  wi th  t h i s  

i s s u e  p r imar i l y  from t h e  aspec t  of whether t h e  a c t u a l  
i n t r u d e r s  whom t h e  appe l l an t  was s a i d  t o  have "encouragedu 

i n  s t e a l i n g  were themselves making an honest  c la im of 

r i g h t  i n  regard  t o  propecty,  He concluded t h a t  t h e  

evidence of t h e  Crown negat ived any such claim_-in them' - - _ _  - ,  - t h a t  they  knew f u l l  wel l  T i t l e  l a y  i n o t h e r s  - bu t  . 

were engaged i n  a g i t a t i o n  t o  e s t a b l i s h  t h a t  t h e  o r i g i n a l  

purchase from t h e i r  f o r ebea r s  had been f o r  an inadequate  

p r i c e ,  and p u b l i c i t y  t o  i n t e r e s t  t h e  Government i n  

a s s i s t i n g  them t o  buy back t h e  p l a n t a t i o n  concerned, a s  
it had done apparen t ly  i n  t h e  case  of o t h e r  p l a n t a t i o n s .  

I do no t  t h i n k  t h e  mag i s t r a t e  has  e r r e d  i n  
r u l i n g  o u t  a  c la im of r i g h t  i n  t h e  accused on t h i s  

b a s i s .  The n a t u r e  of t h e  a l l eged  of fence  prec ludes ,  I 

t h i n k ,  h i s  a s s e r t i n g  a  c la im of r i g h t  a t  t h e  nex t  l e v e l  



s o  t o  speak, when it  h a s  been r u l e d  o u t  a t  base .  I n  
a d d i t i o n ,  I t h i n k  i t  c o r r e c t  t o  s a y  t h a t  5.22 be ing  

e x c u l p a t o r y  o n l y ,  would n o t  a v a i l  ~ a i  even i f  a  c l a i m  o f  
r i g h t  l a y  i n  t h o s e  doing t h e  s t e a l i n g .  They would n o t  

be c r i m i n a l l y  r e s p o n s i b l e  b u t  would s t i l l  have committcd 
an o f f e n c e  and he  would have "encouraged an o f f e n c e t r .  

But it must n o t  be l o s t  s i g h t  o f  t h a t  t h e  

o f f e n c e  a l l e g e d  h e r e  under  t h e  P u b l i c  Order Act No. 76 
o f  1970 was t h a t  of  encouraging t h e  s t e a l i n g  of  copra ,  

coconuts  and copra  bags. I f  t h e  accused d i d  s o  encouragc  
t h e  v i l l a g e r s  t o  do,  a s  t h e  m a g i s t r a t e  found him t o  have 

done; i n  r e l a t i o n  t o  n u t s  p l a i n l y  grown i n  o r d e r l y  

l i n e s  on a  European-es tab l i shed  p l a n t a t i o n  i n  c o n t r a  

d i s t i n c t i o n  t o  o t h e r s  growing haphazard ly  i n  n a t i v e - g a d e n  
s t y l e  on a d j o i n i n g  native-owned l a n d ;  I do n o t  t h i n k  any 

c l a i m  of  r i g h t  i n  r e l a t i o n  t o  t h e  l a n d  i t s e l f  c o u l d  i n  
any even t  a v a i l  him. The accused was a  f o u r t h  y e a r  l a w  

s t u d e n t ,  o b v i o u s l y  aware of t h e  s t a t e  of  t h e  T i t l e  of 
t h i s  l and ,  v i z .  a  r e g i s t e r e d  T i t l e  under  t h e  Tor rens  

system. He had been working b o t h  w i t h  t h e  Lands 
Department and t h e  Public  S o l i c i t o r  i n  r e g a r d  t o  t h i s  

p a r t i c u l a r  l a n d .  He o f  c o u r s e  had t o  admit  h i s  know- 
l e d g e  o f  t h e  i n d e f e a s i b i l i t y  i n  l a w  f o r  p r a c t i c a l  

purposes  of  such  a  ~ o r r e n s  system T i t l e .  I cannot  con- 

c e i v e  t h a t  he cou ld  be h e l d  t o  have e n t e r t a i n e d  an 

hones t  c l a im o f  r i g h t  i n  t h e  l e g a l  s e n s e  t o  e x i s t  i n  t h c  
v i l l a g e r s  o r  i n  h imsel f  i n  r e l a t i o n  t o  t h e  l a n d  i t s e l f  

- l e t .  a l o n e  t h e  produce  t h e r e o f  and a r t i c l e s  used  t o  
market  t h e  same. 

I am a l s o  of  t h e  o p i n i o n  t h a t  t h e  o f f e n c e  w i t h  

which t h e  a p p e l l a n t  i s  charged  i s  n o t  "an o f f e n c e  

r e l a t i n g t o  p r o p e r t y "  w i t h i n  t h e  meaning of  s .22 .  He i s  

n o t  charged w i t h  an a c t  done by him w i t h  r e s p e c t  t o  
p r o p e r t y ,  b u t  t h a t  of "encouraging" t h e  commission o f  

a  cr ime.  That  o f f e n c e  cou ld  have been made o u t  even 
i f  t h o s e  encouraged d i d  i n  f a c t ,  n o t h i n g  i n  r e l a t i o n  t o  

any p r o p e r t y  - i f  t h e y  f a i l e d  t o  a c t .  I n  t h i s  r e s p e c t  
t h e  S e c t i o n  of  t h e  P u b l i c  Order Act goes f u r t h e r  t h a n  

s.7 of t h e  Code. I a p p r e c i a t e  t h a t  it i s  pe rhaps  
anomolous, t h a t  i f  charged u n d e r  s . 7 ( d )  of  t h e  Code 

t o g e t h e r  w i t h  t h e  p r i n c i p a l s  i n  a s t e a l i n g  cha rgc ,  such  
a  c l a im of  r i g h t  cou ld  be r a i s e d  b y  a  c o u n s e l l o r  o r  

p r o c u r e r .  



Ground H - S e v e r i t y  

F i n a l l y  it i s  submitted t h a t  t h e  pena l ty  of a  

gao l  sentence was so severe  a s  t o  c a l l  f o r  co r r ec t i on .  

On t h i s  aspec t  I cons ider  I may be i n  a  b e t t e r  p o s i t i o n  

t o  ad jud ica te  than was t h e  lea rned  magis t ra te .  On t h e  

hear ing  of t h i s  a p p e a l 1  allowed f u r t h e r  evidence t o  be 

c a l l e d  a s  t o  c h a r a c t e r  only,  upon t h i s  i s s u e  of s e v e r i t y .  

Evidence was heard from a number of s e n i o r  academics and 

Government o f f i c e r s  a s  t o  t h e  a p p e l l a n t ' s  cha rac t e r .  It 
appears therefrom t h a t  a s  a  s t uden t  l e a d e r  a t  t h e  
Univers i ty  of Papua New ~ u i n e a  t h e  appe l l an t  i n t e r e s t e d  

himself i n  providing l eade r sh ip  f o r  t h e  land  a s p i r a t i o n s  

of h i s  people i n  an a rea  of t h e  New I r e l a n d  d i s t r i c t .  

It appears t h a t  he was a b l e  t o  nego t i a t e  on t h e i r  behalf  

through t h e  Publ ic  S o l i c i t o r ' s  Off ice  i n  which a s  a  law 

s tuden t  he was apparen t ly  from time t o  t ime employed. 
Also t h a t  he came t o  t h e  scene i n  t h e  company of a  Lands 

Department o f f i c e r  of t h e  Chief M i n i s t e r ' s  Department a t  

t h e  Government's reques t .  A t  t h a t  time M r .  Wait t h e  

Government O f f i c e r  concerned (who had known him f o r  3nly 
a  few days )  de t ec t ed  nothing i n  h i s  views t h a t  i nd i ca t ed  

any i l l e g a l i t y  of i n t e n t i o n ,  M r .  Roger Dickson, 

Research Of f i ce r  wi th  t h e  Minis t ry  of Development 

apparen t ly  had known him we1.l f o r  some years  - found 

him ac t ive  i n  t h e  a f f a i r s  of t h e  United Church, of good 

cha rac t e r ,  t rus twor thy ,  and an a c t i v e  l eade r .  Professor  
James h i s  Facul ty  Dean, found him dur ing  1974, cour teous,  

exemplary i n  c h a r a c t e r  and a very good s tuden t  who was 
doing we l l  i n  h i s  s t u d i e s ,  Mr. Fingleton a  l e g a l  

o f f i c e r  a s soc i a t ed  with  Land Law Reform spoke o f  t h e  

he lp  given t o  t h e  Government by t h e  appe l l an t  i n  t h e  

nego t i a t i ons  which u l t i m a t e l y  r e s u l t e d  i n  t h e  purchase 

of t h e  d i spu ted  l and  by t h e  Government and i t s  occupa- 

t i o n  on l i c e n c e  by a  number of v i l l a g e  groups. He 
considered Watts  s e r v i c e s  con t r i bu t ed  t o  t h e  peacefu l  

s e t t l emen t  of t h e  d i spu t e .  The United Church Chaplain 
a t  t h e  Univers i ty  of Papua New Guinea, Reverend ivlr. 

Tok i l a l a  a l s o  spoke of h is  l e a d e r s h i p  and r e s p o n s i b i l i t y  

a s  a  s tudent  counse l lo r .  The D i r ec to r  of t h e  Legal 
Training I n s t i t u t e  a l s o  found him a  person of i n t e g r i t y  

and t ru s twor th ines s ,  concerned w i t h  t h e  l e g a l i t y  of h i s  
ac t i ons .  



Of course  some of those  whom t h e  mag i s t r a t e  

found Wat t o  have encouraged, were sentenced t o  se rve  gao l  

sentences .  No doubt i f  Wat, whom he i n  f a c t  found t o  have 

l e d  ( i n  r e a l i t y )  t h e  e n t e r p r i s e ,  does no t  se rve  such a  

sentence;  t h i s  case  w i l l  be y e t  another t o  which t h e  
lea rned  academic c r imino log i s t s  i n  southern u n i v e r s i t i e s  

w i l l  p o i n t  t o  e s t a b l i s h  t h e i r  t h e s i s  t h a t  t h e  educated 
I 

escape punishment, t h e  u n l e t t e r e d  s u f f e r  it. Perhaps \ J a t ,  

i f  he i s  t h e  r e spons ib l e  l e a d e r  t h a t  so  many wi tnesses  
have t e s t i f i e d ,  would himself f i n d  unease a t  such a  r e s u l t .  

However t h e  Court must t a k e  each of fender  a s  

an i n d i v i d u a l  a d  seek t o  reform., punish,  and. d e t e r  i n  

t he  way most app rop r i a t e  and f a i r  t o  h i s  l i f e  s t y l e .  It 
may be t h a t  gaol  sentences  a r e  t h e  only p r a c t i c a b l e  
punishment f o r  some members of t h e  community, having 

regard  t o  t h e  economy and va lues  among which they l i v e .  
Others should perhaps be d e a l t  wi th  d i f f e r e n t l y .  After  

cons iderab le  thought and some r e se rve ,  I have come t o  
t h e  conclusion t h a t  i n  t h e  l i g h t  of t h e  whole of t h e  

evidence now before  m e t h e  gao l  sentence of t e n  weeks' 

imprisonment i s  such a  severe  punishment i n  t h e  case  of 

t h i s  young man a s  may allow of my c o r r e c t i n g  it. To 
i n s i s t  on se rv ing  it might I consider ,  work a  s u b s t a n t i a l  

miscar r iage  of j u s t i c e  w i th in  t h e  meaning of s .236(2)  of 

t he  D i s t r i c t  Courts  Act. I d i smiss  a l l  grounds of appeal 

except  t h a t  r e l a t i n g  t o  s e v e r i t y .  I confirm t h e  convic- 

t i o n .  I vaca t e  t h e  sentence imposed by t h e  mag i s t r a t e  

and i n  l i e u  thereof  I postpone' pa s s ing  sentence upon t h e  

a p p e l l a n t  e n t e r i n g  i n t o  a  Bond i n  t h e  amount of f i v e  

hundred d o l l a r s  t o  be of good behaviour f o r  two years.  

S o l i c i t o r  f o r  t h e  Appellant:  J . A .  G r i f f i n  Esq. 

S o l i c i t o r  f o r  t h e  Respondent: P.J. Clay Esq. Crown 
S o l i c i t o r .  


