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DINA BAGL v. KARL DOPE 

Appeal 2 0  of 1975 (N.G.) 

The appe l l an t  was convicted i n  t h e  Local 

11, 12  Court Mount Hagen on 24th  February, 1975 of behaving 
Apri l  i n  a r i o t o u s  manner (s .30(e)  P o l i c e  Offences Act N.G.) 
MOUNT 
HAGEN t h e  previous day. 
---I 

Prentice,  A= 
i Apparently t h e  appe l l an t ' s  husband had 

danced wi th  another  woman t h e  complainant, a t  a dance 

/ ,' a t  St .  P a u l ' s  Mount Hagen, t h e  previous night .  The 

/' appe l l an t  being near  t h e  complainant i n  t h e  s t r e e t ,  
i s t r u c k  her. She was observed by p o l i c e  t o  do s o  and was 

a r r e s t ed ,  

No evidence was given but  a s ta tement  of  

f a c t s  read.  This was .as  follows:- 

"That on t h e  23rd day of February 1975 a t  
@out 5 p.m. a t  Mount Hagen, t h e  defendant 
who i s  now before  t h e  Court  was ( s i c )  s t r i k e  

. . i' t h e  complainant, while t h e  complainant walk 
along t h e  road t o  Hagen Bakery w i t h  he r  
mother. While t hey  walk t h e r e  t h e  defendant 
who i s  now before  t h e  Court  come a f t e r  he r  
and s t r i k e  he r  on t h e  face .  Then t h e  du ty  

il 
constable  saw them and brought them t o  t h e  
p o l i c e  s t a t i o n .  A t  t h e  Po l i ce  S t a t i o n  we 

, .  caut ioned questioned 'and cha rge  he r  f o r  unlaw- 
# f u l l y  s t r i k e  and was placed i n  t h e  c e l l . u  

, The defendant Dina admitted t h e  t r u t h  of 

./ : t h e  charge. She s t a t e d :  



" t h e  s t a t e m e n t  o f  f a c t s  i s  c o r r e c t  b u t  I d i d  

n o t  come a f t e r  t h e  compla inant .  I was s t a n d -  
i n g  b e s i d e  t h e  compla inant  and we f o u g h t .  The 

compla inant  was danc ing  w i t h  my husband s o  I 

h i t  her ." .  

I I n  Leonard E l i z a  & Ors. v. Mandina ( 1 )  K e l l y ,  J. 

cons ide red  t h e  meaning of  t h e  p h r a s e  "behaving i n  a r i o t o u s  

manner". A t  page 429 of  t h e  judgment ( l a t e r  agreed i n  hy 

Cla rkson ,  J. i n  Sapuro Masuve v. Harold Brvant  and Pirinavc 
E ~ e h u  v.  Harold  Brvant  (APPS, 308 & 209 of  1973  ( N . G .  1 ) )  
he s t a t e d  - 

" 'behaves kn a  r i o t o u s  mannert means a c t i n g  i n  

s o  tumul tuous  a  manner a s  t o  d i s t u r b  t h e  peace .  

(he  r e f e r r e d  t o  d i c t i o n a r y  d e f i n i t i o n s )  . . . 
Consequently t h e  conduct  which d i s t u r b s  t h e  

peace must b e  d i s o r d e r l y  o r  n o i s y  ard c a u s e  a  

c o n s i d e r a b l e  degree  of  commotion." 

I endeavoured t o  apply  t h i s  t e s t .  From such knowledge a s  

I have of  a l t e r c a t i o n s  between women i n  Papua New Guinea 

t h e y  a r e  a lmost  i n v a r i a b l y  n o i s y  a f f a i r s  i n v o l v i n g  con- 

s i d e r a b l e  name-cal l ing  and s h r i l l  abuse. The p r o b a b i l -  

i t i e s  a r e  a lmost  overvihelming t h a t  such was t h e  c a s e  i n  

t h i s  i n c i d e n t .  However such  was n o t  s t a t e d  t o  be t h c  

f a c t .  The s h o r t  account  i s  r a t h e r  more t h a t  of  a  s i l e n t  

quick  "king h i t t t  t o  u s e  t h e  common p h r a s e ,  One n o t i c e s  

t h a t  t h e  s t a t e m e n t  o f  f a c t  i t s e l f  i n d i c a t e d  an i n t e n t  t o  
l a y  a  cha rge  of  "unlawful ly  s t r i k e t i .  

I c o n s i d e r  t h e  s t a t e m e n t  of f a c t s  and t h e  

a p p e l l a n t ' s  s t a t e m e n t  do n o t  s u p p o r t  t h e  cha rge  of  

"behaving i n  a  r i o t o u s  manner", t h a t  a  v a r i a n c e  was d i s -  

c l o s e d ,  which should  have been d e a l t  w i t h  by t h e  learnec'i 

m a g i s t r a t e  under  s.27 of t h e  Local  C o u r t s  Act. 

It is  a l s o  argued t h a t  t h e  a p p e l l a n t ' s  words 

should  have r e q u i r e d  t h e  m a g i s t r a t e  t o  e n t e r  a  p l e a  of  

n o t  g u i l t y ,  a s  a  de fence  of  p r o v o c a t i o n  was d i s c l o s e d  

by them. F i r s t l y  t o  t h i s  submiss ion t h e r e  i s  t h e  
*-..- 

(1971-72,) P. & N.G.L.R. 422 
(unrepor ted  judgment 7 8 1 )  



. . 
. . ~  

d i f f  i c u l t y - ~ a i s e d  by Kaporonovskyl s ca se  ( . 3 ) .  It i s  
perh.apSS_.momalau. t'h& t h e  reasoning of t h e  High Court 
t h e r e i n  can  be used aga ins t  t h e  a p p l i c a t i o n  of t h e  d o c t r i n e  

t o  t h e  case  of a  simple a s s a u l t ,  i f  it be charged a s  

"unlawfully s t r i k i n g " .  But even s e t t i n g  t h a t  p o s s i b i l i t y  

a s ide  - it does no t  appear t o  me t h a t  provocat ion i n  t h e  
I sense  of ss. 268 and 267 of t h e  Code was being o r  could 

have been, r a i s e d  by t h e  defendant ' s  words. I n t e n t  t o  
punish a s  a  mot ivat ion was bdng s t a t e d .  B u t  no deprivation 

of s e l f - c o n t r o l  was being suggested;  nor could it reason- 
ably r a i s e  t h e  suggest ion I t h i n k ,  of a c t i o n  upon t h e  

sudden (nex t  day) before  t ime f o r  pass ion  t o  cool.  Nor 

was t h e r e  I th ink  m a t e r i a l  before  t h e  Court  t o  suggest  

t h a t  t h e  complainant ' s  dancing wi th  t h e  a p p e l l a n t ' s  hus- 

band c o n s t i t u t e d  a  wrongful a c t  o r  i n s u l t .  I accordingly 

r e j e c t  t h i s  ground of appeal.  

It i s  suggested f u r t h e r  t h a t  a  sentence o f  one 
month's imprisonment f o r  a  woman of no p r i o r  record  f o r  

such an of fence  i n  such circumstances i s  p l a i n l y  excess-  
i ve .  The l ea rned  mag i s t r a t e  should have been i n  a  good 

p p s i t i o n  i f  he had been l o n g i n  t h e  town, t o  know of t h e  

p!!evalence o r  o therwise  of such i n c i d e n t s  and t h e  vola-  

tility of t h e  s i t u a t i o n s  t he reby  c r ea t ed .  S t i l l  I 
$annot escape t h e  convic t ion  t h a t  such a  sentence i s  

excess ive  i n  t h e  circumstances.  I f e e l  t h a t  t h e  case  
c a l l e d  proper ly  f o r  a  f i n e  - t h e  woman having been i n  

t he  c e l l s  overn igh t .  However t h e  a p p e l l a n t  has served 
some days over  two weeks of t h e  sentence of one month. 

No purpose would be served,  indeed i n j u s t i c e  would be 

... done, by my o rde r ing  payment of a  f i n e  now. -. 
I......-. ..-. 

l-.._. 

I allow t h e  appeal on t h e  ground t h a t  t h e  

"&idence" d i d  no t  support  t h e  charge,  and a l s o  on t he  

g ~ o u n ~ s e v & i t y .  

1 
--\ 

--------. .... . . 

/ Being of t h e  ~~ik~il:~-t~~-th%.ma~~i.~trate 
i -.-___, 
; should have regarded a  var iance  a s  existing and dealt----%-.-____-- 

... 

.: with t h e  ma t t e r  under s - 7 7  of t h e  Local Courts  Act; and 
; being s a t i s f i e d  t h a t  t h e  of fence  of un lawful ly  s t r i k -  

i ng  E m r i  Tupilap ( s . 3 0  ( a ) )  Po l i ce  Offences Act was ' 

d i sc lo sed  and a d n i t t e d ;  I quash t h e  convic t ion  f o r  

( 3 )  (1973) A.L.J ,R .  472 



"behave i n  a r i o t o u s  mannertt and e n t e r  a  conv ic t i on  f o r  
"unlawfully s t r i k i n g " ,  I vary t h e  sentence t o  one of 

. f ou r t een  days1 imprisonment w i th  l i g h t  labour .  The 

appe l l an t  having served t h a t  per iod  i s  no t  r equ i r ed  t o  
surrender  f o r  f u r t h e r  imprisonment. 

S o l i c i t o r  f o r  t h e  Respondent: B. Kidu, Crovin S o l i c i t o r .  

S o k i t o r  f o r  t h e  Appellant  : N.H. P r a t t ,  Acting Pub l i c  
S o l i c i t o r .  


