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1975 -- T h i s  was a t r i a l  h e l d  on c i r c u i t ,  when I  was 

Mar.10 under  some p r e s s u r e ,  and  d e l i v e r e d  an extemporary 

G O R O K A  judgment on an o b j e c t i o n  be ing  t a k e n  t o  e v i d e n c e  t h e  -- 
RAIN€,;[. Crown s o u g h t  t o  l e a d .  I promised Counse l  t h a t  I 

would l a t e r  c i r c u l a t e  a  w r i t t e n  judgment,  because  i t  

seemed t o  me t h a t  t h e  problem t h a t  a r o s e  c o u l d  a r i s e  

a g a i n ,  and  t h a t  some gu idance  might be h e l p f u l .  The 

r a t i o  of t h i s  judgment i s  t h e  same a s  t h e  extemporary 

one, and I have o n l y  added one c a s e ,  which I have 

s u b s e q u e n t l y  round,  wi th  more t ime ,  and b e t t e r  l i b r a r y  

f a c i l i t i e s ,  namely R. v. Rice  & Ors. ( 1 ) .  *------ 

I n  t h e  t r i a l  t h e  accused  e l e c t e d  t o  g i v e  

ev idence  on o a t h .  The Crown P r o s e c u t o r  sough t  t o  

cross-examina h i m  on m a t t e r s  c o n t a i n e d  i n  a  r e c o r d  

of i n t e r v i e w  n o t  t e n d e r e d  i n  t h e  Crown case - in -ch ie f .  

Rs t h i n g s  t u r n e d  o u t  I neve r  looked  a t  t h e  r e c o r d  of 

i n t e r v i e w .  I  neve r  r e a d  t h e  d e p o s i t i o n s ,  and t h i s  

was n o t  a  s i t u a t i o n  where I had t o  look  a t  t h e  r e c o r d  

of  i n t e r v i e w  i n  o r d e r  t o  d e c i d e  upon i t s  a d m i s s i b i l i t y .  

R t  a  l a t e  s t a g e  i n  t h e  Crown c a s e  t h e  

l e a r n e d  Crown P r o s e c u t o r  t e n d e r e d  t h e  a l l e g e d  r e c o r d  

of  i n t e r v i e w  by t h e  p o l i c e  w i t h  t h e  accused .  O b j e c t i o n  

was t a k e n  t o  t h i s .  A f t e r  a  very  s h o r t  t ime ,  and 

a f t e r  some q u i t e  t e n t a t i v e  submiss ions  had been made 

by d e f e n c e  c o u n s e l ,  and b e f o r e  he had had t ime t o  f u l l y  

open h i s  o b j e c t i o n s  t o  t h e  r e c o r d  of i n t e r v i e w ,  t h e  

Crown P r o s e c u t o r  withdrew t h e  r e c o r d  of i n t e r v i e w ,  

A s  I unde r s tood  it, t h e  i n t e r v i e w  was n o t  o b j e c t e d  t o  

on t h e  b a s i s  of a l l e g e d  p o l i c e  b r u t a l i t y ,  o r  on t h a t  
s o r t  of ground.  From what I  hea rd ,  I was a  l i t t l e  

--- ------ 
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s u r p r i s e d  t h a t  t h e  Crown d i d  n o t  p e r s i s t .  However ,  

t h e r e  a re  o f t e n  c o n v e n t i o n s  b e t w e e n  c o u n s e l  t h a t  a r e  

n o t  known t o  t h e  j u d g e ,  a n d  t h e  Crown h a d  e s t a b l i s h e d ,  

o n  a p r i m a  f a c i e  b a s i s ,  a r e a s o n a b l y  s t r o n g  c a s e .  

T h u s ,  when t h e  Crown c a s e  c l o s e d  I was r e a l l y  i n  t h e  

d a r k  a s  t o  w h e t h e r  t h e  r e c o r d  o f  i n t e r v i e w  was w i t h -  

d rawn  by t h e  Crown P r o s e c u t o r  b e c a u s e  o f  i t s  p o s s i b l e  

i n a d m i s s i b i l i t y ,  o r  b e c a u s e  h e  s i m p l y  d i d  n o t  f e e l  

t h a t  h e  n e e d e d  a n y  more t h a n  h e  h a d  a l r e a d y  l e d  i n  

o r d e r  t o  make o u t  a s t r o n g  p r i m a  f a c i e  c a s e  a g a i n s t  

t h e  a c c u s e d .  

Winn,  J. ( a s  h e  t h e n  was )  s a i d  i n  R .  v. 

R i c e  & Ors. ( s u p r a )  ( 2 )  a t  p. 839:- -- 
" A t  t h e  t r i a l ,  a s  d i s t i n c t  f r o m  t h e  

c o m m i t t a l  p r o c e e d i n g s ,  n o n e  o f  t h o s e  

s t a t e m e n t s  was  t e n d e r e d  i n  e v i d e n c e  b e f o r e  

t h e  p r o s e c u t i o n  c a s e  was c l o s e d .  T h e r e  i s  

a g e n e r a l  p r i n c i p l e  o f  p r a c t i c e ,  t h e  

c o u r t  t h i n k s ,  t h o u g h  no  r u l e  o f  l a w ,  r e -  

q u i r i n g  t h a t  a l l  e v i d e n t i a r y  m a t t e r  t h a t ,  

t h e  p r o s e c u t i o n  i n t e n d  t o  r e l y  o n  a s  

p r o b a t i v e  o f  t h e  g u i l t  o f  a n  a c c u s e d  p e r s o n ,  

o r  o f  t h e  g u i l t  o f  a n y  o n e  o f  a number  o f  

c o - a c c u s e d  p e r s o n s ,  s h o u l d  b e  a d d u c e d  

b e f o r e  t h e  c l o s e  o f  t h e  p r o s e c u t i o n  c a s e  

if i t  b e  t h e n  a v a i l a b l e .  W h e t h e r  o r  n o t  

e v i d e n c e  s u b s e q u e n t l y  f o r  t h e  f i r s t  t i m e  

a v a i l a b l e  t o  t h e  p r o s e c u t i o n  s h o u l d  b e  

i n t r o d u c e d  a t  a n y  l a t e r  s t a g e  i s  a m a t t e r  

t o  b e ' d e t e r m i n n d  by t h e  t r i a l  j u d g e  i n  h i s  

d i s c r e t i o n ,  e x e r c i s e d ,  s u b j e c t  t o  c e r t a i n  

limits i m p o s e d  by  a u t h o r i t i e s  w h i c h  n e e d  

n o t  f o r  t h e  p r e s e n t  p u r p o s e  b e  e x a m i n e d ,  

i n  s u c h  a way a n d  s u b j e c t  t o  s u c h  s a f e -  

g u a r d s  as s e e m  t o  him b e s t  s u i t e d  t o  a c l - ' ~  , l e v e  

j u s t i c e  b e t w e e n  t h e  Crown a n d  t h e  d e f e n d a n t s ,  

a n d  b e t w e e n  t h e  d e f e n d a n t s . "  

-. 
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W i t h  g r e a t  r e s p e c t ,  I t h i n k  I m i g h t  a d d  t o  w h a t  

f e l l  f r o m  h i s  L o r d s h i p ,  t h a t  t h e  Crown i s  a l s o  e n t i t l e d  

t o  l e a d ,  a n d  s h o u l d  l e a d  e v i d e n c e  t e n d i n g  t o  r e f u t e  

d e f e n c e s  t h a t  t h e  Crown b e l i e v e s ,  o n  r e a s o n a b l e g r o u n d s ,  

m i g h t  b e  r a i s e d .  O t h e r w i s e ,  I w o u l d  e n t i r e l y  a g r e e  w i t h  

w h a t  h i s  L o r d s h i p  s a i d .  
I 

I n  t h i s  c a s e  1 am u n a b l e  t o  s a y ,  n o t  h a v i n g  

l o o k e d  a t  t h e  r e c o r d  o f  i n t e r v i e w ,  o r  a t  t h e  e v i d e n c e  i n  

t h e  c o m m i t t a l  p r o c e e d i n g s  s u r r o u n d i n g  i t s  a d m i s s i o n  i n  t h e  

lower c o u r t ,  w h e t h e r  o r  n o t  t h e  r e c o r d  o f  i n t e r v i e w  was 

a d m i s s i b l e ,  i n a d m i s s i b l e ,  o r  s u s p e c t .  T h e  i m p r e s s i o n  I 

f o r m e d  was  t h a t  when f a c e d  w i t h  a n  o b j e c t i o n  t h e  Crown 

P r o s e c u t o r  c h o s e  t o  " g i v e  t h e  r e c o r d  o f  i n t e r v i e w  away." 

My i m p r e s s i o n  is t h a t  h e  f e l t  t h a t  h e  h a d  a s t r o n g  p r i m a  

f a c i e  case a n d  was n o t  i n c l i n e d  t o  p r o l o n g  t h e  t r i a l  w i t h  

a  v o i r  d i r e .  My f u r t h e r  i m p r e s s i o n  i s  t h a t  h e  r e g a r d e d  t h e  

r e c o r d  of i n t e r v i e w  a s  b e i n g  p r i m a  f a c i e  a d m i s s i b l e .  

However ,  f a c e d  w i t h  a n  o b j e c t i o n ,  t h e  o b j e c t i v e  s i t u a t i o n  

is t h a t  t h e  Crown w i t h d r e w  t h e  t e n d e r  o f  t h e  r e c o r d  o f  

i n t e r v i e w  b e t w e e n  t h e  p o l i c e  a n d  t h e  a c c u s e d .  I n  t h e s e  

c i r c u m s t a n c e s ,  I t h i n k  i t  w o u l d  b e  wrong  f o r  me t o  i m a g i n e  

t h a t  t h e  r e c o r d  was g r o s s l y  i n a d m i s s i b l e  b u t ,  o n  t h e  o t h e r  

h a n d ,  I t h i n k  I s h o u l d  t a k e  t h e  v i e w  t h a t  t h e r e  were some 

p r o b l e m s  i n  h a v i n g  i t  a d m i t t e d .  

B e f o r e  I d i s c u s s  t h e  cases  I m i g h t  s e t  o u t  t h e  

v a r i o u s  s i t u a t i o n s  t h a t  c o u l d  a r i s e .  F i r s t l y ,  t h e r e  i s  t h e  

s i t u a t i o n  w h e r e  t h e  Crown,  t h r o u g h  i n a d v e r t e n c e  o m i t t e d  

t o ,  o r ,  d e l i b e r a t e l y ,  d e c i d e d  n o t  t o  t e n d e r  a r e c o r d  o f  

i n t e r v i e w .  S e c o n d l y ,  t h e r e  i s  t h e  s o r t  o f  case,  as m i g h t  

b c  t h e  case h e r e ,  w h e r e  t h e  Crown was i n  d o u b t  a b o u t  t h e  

a d m i s s i b i l i t y  o f  a c o n f e s s i o n ,  a l t h o u g h  i t  was i n c u l p a t o r y ,  

a n d  d e l i b e r a t e l y  d e c i d e d  n o t  t o  t e n d e r  i t .  T h i r d l y ,  t h e r e  

is t h o  case w h e r e  t h e  Crown ,  w h a t e v e r  t h e  s i t u a t i o n ,  

d e c i d e d  f o r  " t a c t i c a l "  r e a s o n s ,  n o t  t o  t e n d e r  t h e  d o c u m e n t .  

F o u r t h l y ,  t h e r e  c o u l d  b e  a case w h e r e  t h e  Crown was con-  

v i n c e d  t h a t  t h e  d o c u m e n t  was a d m i s s i b l e ,  b u t  c o n t a i n e d  

matter t h a t  was g r o s s l y  p r e j u d i c i a l ,  p a r t i c u l a r l y  w h e r e  

c o - a c c u s e d  were c o n c e r n e d ,  a n d  d i d  n o t  t e n d e r  t h e  d o c u m e n t .  

T h i s  s i t u a t i o n  a r o s e  i n  R .  v. Rice & nrs. ( s u p r a ) ( 3 )  --- 
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T h e r e  t h e . ~ r o w n  P r o s e c u t o r  b e h a v e d ,  a s  I r e a d  t h e  r e p o r t ,  

w i t h  g r e a t  p r o p r i e t y ,  He t h o u g h t  t h a t  t h e  r e c o r d  o f  

i n t e r v i e w  o f  o n e  o f  t h e  c o - a c c u s e d  c o u l d  h a v e  b e e n  p r e -  

j u d i c i a l  t o  a l l  t h e  o t h e r s ,  a n d  t h i s  t o  a  s e r i o u s  e x t e n t .  

tfe d i s c u s s e d  t h i s  w i t h  t h e  v a r i o u s  c o u n s e l  a p p e a r i n g  f o r  

t h e  a c c u s e d  men, b u t  r e s e r v k d  h i s  r i g h t  t o  r a i s e  t h e  
I 

s u b j e c t  i n  c r o s s - e x a m i n a t i o n ,  w e r e  t h e  a c c u s e d  c a l l e d ,  a n d  

h e  d i d  n o t  p u t  t h e  r e c o r d  o f  i n t e r v i e w  i n t o  e v i d e n c e  i n  t h e  

Crown c a s e - i n - c h i e f .  I t  i s  n o t  s u g g e s t e d  t h a t  h i s  m o t i v e s  

were i m p r o p e r ,  i n  f a c t  t h e  r e p o r t  s u g g e s t s  t h a t  h e  o n l y  

b e h a v e d  as  h e  d i d  r r o m  t h e  h i g h e s t  m o t i v e s .  

U e l l ,  t h e s e  a r e  t h e  s o r t s  o f  s i t u a t i o n s  t h a t  c a n  

a r i s e .  I t  seems t o  me t h a t  t h e  matter i s  a  d i s c r e t i o n a r y  

matter f o r  t h e  t r i a l  j u d g e .  I a l s o  t h i n k  t h a t  t h e r e  i s  a 

d i s t i n c t i o n  b e t w e e n  t h e  s i t u a t i o n  t h a t  we h a v e  h e r e ,  w h e r o  

t h e r e  i s  no  j u r y ,  a n d  t h e  s i t u a t i o n  i n  E n g l a n d  o r  A u s t r a l i a ,  

w h e r e  t h e r e  i s  a j u r y ,  p a r t i c u l a r l y  i n  t h e  c a s e  w h e r o  t h e r e  

a r e  c o - a c c u s e d .  

I t  i s  a l s o  n o t  l o s t  o n  me t h a t  t h e r e  i s  a c l e a r  

d i s t i n c t i o n  b e t w e e n  t h e  s i t u a t i o n  i n  a c i v i l  t r i a l  a n d  t h e  

s i t u a t i o n  i n  a c r i m i n a l  t r i a l .  I n  a  c i v i l  t r i a l  t h e  

p l a i n t i f f  c a n n o t  s p l i t  h i s  c a s e ,  e x c e p t  by c o n s e n t ,  o r  i n  

t h e  e x e r c i s e  o f  t h e  t r i a l  j u d g e ' s  d i s c r e t i o n .  

I n  my o p i n i o n ,  e x c e p t  i n  v s r y  s p e c i a l  c i r c u m s t a n c e s ,  

t h e  Crown s i m p l y  h a s  t o  make up i t s  m i n d ,  a n d  d e c i d e  w h e t h e r  

it w i l l  o r  w i l l  n o t  p u t  i n  a r e c o r d  o f  i n t e r v i e w  o r  a n y  

o t h e r  d o c u m e n t  t h a t  c o u l d  p o s s i b l y  i n c r i m i n a t e  a n  a c c u s e d  

p e r s o n .  T h e  t w o  c a s e s  t h a t  I am a b o u t  t o  q u o t e  f r o m  d o  n o t ,  

w i t h  g r e a t  r e s p e c t  t o  t h e  j u d g e s  who g a v e  r e a s o n s  i n  t h e  

C o u r t  o f  C r i m i n a l  A p p e a l  i n  E n g l a n d ,  e x p l & n  why t h e  v i e w s  

t h a t  were e x p r e s s e d  w e r e  e x p r e s s e d  a s  t h e y  were. P o s s i b l y  
t h e i r  L o r d s h i p s  t h o u g h t  t h a t  t h e  matter was s o  o b v i o u s  

t h a t  n o  r e a s o n s  were r e a l l y  n e e d e d .  W i t h  g r e a t  r e s p e c t  t o  

t h e m ,  I w i l l  t r y  a n d  s u p p l y  a r e a s o n  o r  two.  F i r s t l y ,  I 

c a n  see d i f f i c u l t i e s  w h e r e  t h e  r e c o r d  o f  i n t e r v i e w  c o n t a i n s  

b o t h  i n c u l p a t o r y  a n d  e x c u l p a t o r y  matter.  D e f e n c e  c o u n s e l  

m i g h t  f i n d  h i m s e l f  i n  a  d i f f i c u l t  p o s i t i o n  i f  t h e  Crown  

P r o s e c u t o r  o n l y  p u t  t h e  i n c u l p a t o r y  m a t t e r  t o  t h e  a c c u s e d .  

O b v i o u s l y  h e  w o u l d  w a n t  t o  b r i n g  t h e  e x c u l p a t o r y  m a t t e r  t o  



l i g h t .  T h i s  w o u l d  p r o b a b l y  mean t h a t  h e  w o u l d  b e  f o r c e d  

t o  c o n s i d e r  t h e  t e n d e r  o f  t h e  r e c o r d  o f  i n t e r v i n w ,  a n d  i n  

t h i s  c a s e  it w o u l d  l e a d  t o  t h e  o d d  r e s u l t  t h a t  t h e  d e f e n c e  

w o u l d  b e  t e n d e r i n g  a documen t  i t  h a d  i n i t i a l l y  o b j e c t e d  t o .  

I a l s o  ' t h i n k  o f  c o u n s e l  f o r  a n  a c c u s e d  p e r s o n  w h e r e ,  f o r  

some r e a s o n ,  a r e c o r d  o f  i n t e r v i e w  h a s  n o t  b e e n  t e n d e r e d .  
I 

I t h i n k  o f  c o u n s e l  a t  t h e  time t h a t  h o  comes t o  a d v i s e  h i s  

c l i e n t  o f  h i s  r i g h t s ,  n a m e l y ,  w h e t h e r  h e  s h o u l d  g i v e  

e v i d e n c e  o n  o a t h ,  o r  make a n  unsworn  statement, o r  r e m a i n  

s i l e n t .  I f e e l  t h a t  a  b a r r i s t e r  i s  s e r i o u s l y  d i s a d v a n t a g e d ,  

if h e  c a n n o t  a s s u r e  h i m s e l f  a n d  h i s  c l i e n t  t h a t  a  d o c u m e n t  

t h a t  h a s  n o t  b e e n  t e n d e r e d  i n  t h e  Crown case w i l l  n o t  b e  

u s e d  a g a i n s t  h im i n  c r o s s - e x a m i n a t i o n ,  i f  h i s  c l i e n t  g o e s  

i n t o  t h e  box .  I t h i n k  t h a t  t h i s  i s  v e r y  we l l  s e t  o u t  by 

Winn,  J .  i n  .---------.-- R .  v .  R i c e  & Ors. ( s u p r a )  ( 4 )  a t  p.  8 3 9 .  

My own f e e l i n g  i s  t h a t ,  e x c e p t  i n  v e r y  s p e c i a l  c i r c u m -  

s t a n c e s ,  p o s s i b l y  w h e r e  a n  a c c u s e d  g o e s  r i g h t  o f f  t h e  

r a i l s  a n d  s a y s  q u i t e  w i c k e d  o r  s t u p i d  t h i n g s ,  t h a t  t h e  

t r i a l  j u d g e  s h o u l d  r e s i s t  any  e f f o r t  by t h o  Crown t o  c r o s s -  

e x a m i n e  t h e  a c c u s e d  o n  a r e c o r d  o f  i n t e r v i e w  n o t  t e n d e r e d  

by t h e  Crown i n  t h e  C r o w n ' s  c a s e - i n - c h i e f .  I f  a c o n -  

s c i e n t i o u s  a n d  f a i r  Crown P r o s e c u t o r  h a r b o u r s  d o u b t s  a b o u t  

t h e  c o n f e s s i o n  o r  a d m i s s i o n s  made,  t h e n  i n  my v i e w  h e  

s h o u l d  r e s o l v e  t h e  q u e s t i o n  d u r i n g  t h e  c a s e - i n - c h i e f ,  

e i t h e r  by c a l l i n g  e v i d e n c e ,  a n d  h a v i n g  t h e  m a t t e r  d e c i d e d ,  

o r  by o p e n i n g  t h e  matter t o  t h e  t r i a l  j u d g e  i n  t h e  a b s e n c e  

o f  t h e  j u r y ,  w h e r e  t h e  f a c t s  were n o t  r e a l l y  i n  i s s u e .  B u t  

h e  s h o u l d  t a k e  h i s  s t a n d  a t  t h a t  s t a g e .  

T h e  o n l y  t w o  a u t h o r i t i e s  I h a v e  f o u n d  are  R .  v. "-.-- 
Rice & Ors. ( s u p r a )  ( 5 )  a n d  R .  v .  T r e a c y  ( 6 ) .  N e i t h e r  --- --.--- 
o f  t h e m  a r e  d e c i s i v e  i n  t h e  p a r t i c u l a r  case t h a t  I h a v e  Lo 

d e c i d e .  I n  t h e  c a s e  o f  R .  v.  T r e a c y  ( s u p r a )  ( 7 )  t h e r e  was .-- 
a p p a r e n t l y  no  d o u b t  t h a t  t h e  s t a t e m e n t  t h e  a c c u s e d  made 

t o  t h e  p o l i c e  was i n a d m i s s i b l e ,  a n d  a t  pp .  9 5 ,  9 6  

Humphreys ,  J. ( a  t r e m e n d o u s l y  e x p e r i e n c e d  j u d g e  i n  t h e  

c r i m i n a l  j u r i s d i c t i o n ) ,  s a i d : -  

----.- 
1 A.E.R. 8 3 2  
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" T h a t  s t a t e m e n t  e i t h s r  was a d m i s s i b l e  i n  e u i d o n c e  

o r  i t  was n o t .  S i r  C h a r l n s  D o u g h t y  was d i s p o s o d  

t o  s a y ,  f r a n k  as  h e  a l w a y s  i s ,  a n d  d e s i r o u s  o f  

b e i n g  p e r f e c t l y  f a i r ,  ' I  a g r e e ;  I d o  n o t  t h i n k  I 

c o u l d  h a v e  p u t  t h a t  s t a t o m e n t  i n  e v i d e n c e  a g a i n s t  

t h e  a p p e l l a n t  i n  t h e  c i r c u m s t a n c e s ,  s e e i n g  t h a t  

h e  was i n  c u s t o d y  o n  a  c h a r g e  o f  m u r d e r ' .  T h e  

s t a t e m e n t ,  t h e r e f o r e ,  m u s t  b e  t a k e n  t o  b e  i n -  

a d m i s s i b l e . "  

Humphreys ,  J. t h e r e f o r e  t o o k  a  s t a n d ,  q u a  

a d m i s s i b i l i t y ,  t h a t  I r e a l l y  c a n n o t  t a k e ,  b e c a u s e  I lhavo 

n o t  g o t  a n  a d m i s s i o n  f r o m  c o u n s e l  i n  t h e  same t e r m s  a s  made  

by S i r  C h a r l e s  D o u g h t y ,  n o r  h a v e  I s e o n  t h e  r e c o r d  o f  

i n t e r v i e w .  T h u s ,  -..-- T r e a c y ' a  c a s e  -,.. ( s u p r a )  ( 8 )  i s  p o s s i b l y  

d i s t i n g u i s h a b l e  f r o m  t h e  o n e  t h a t  I h a v o  t o  c o n s i d e r .  B u t  

I w o u l d  c o n t i n u o ,  a t  p. 9 6 ,  w i t h  t h e  q u o t a t i o n  by Mumphrzys ,  

J . ,  w h i c h ,  e v e n  if p e o p l e  d i s a g r e e  w i t h  me as t o  t h e  r e s u l t  

o f  my j u d g m e n t ,  c e r t a i n l y  s e t s  o u t ,  i n  my o p i n i o n ,  t h e  

p r o p e r  p r i n c i p l e s  upon w h i c h  t h e  Crown s h o u l d  moue:- 

"Bu t  S i r  C h a r l e s  ' t o o k  t h e  v iew:  'When t h o  

a p p e l l a n t  h a d  g i v e n  some e v i d e n c e  i n  t h e  w i t n o s s  

b o x  w i t h  r c g a r d  t o  h i s  rnovemimts o n  t h a t  m o r n i n g  

w h i c h ,  i n  my v i e w ,  d i d  n o t  a g r e e  w i t h  t h e  s t a t e -  

m e n t s  w h i c h  h e  h a d  made i n  t h o s e  i n a d m i s s i b l e  

wr i t t en  a n s w e r s  t o  q u e s t i o n s ,  I was o n t i t l e d  t o  

p u t  t h e m  t o  h i m ,  a n d  t o  p u t  i n  e v i d e n c e  t h e  

d o c u m e n t  c o n t a i n i n g  t h e m ' .  We p r o f o u n d l y  d i s a g r n o .  

I n  o u r  v i e w ,  a s t a t e m e n t  made by a p r i s o n e r  u n d e r  

a r r e s t  i s  e i t h e r  a d m i s s i b l e  o r  n o t  a d m i s s i b l e .  

I f  i t  i s  a d m i s s i b l e ,  t h e  p r o p e r  c o u r s e  f o r  t h o  

p r o s e c u t i o n  i s  t o  p r o v f ?  i t ,  a n d  if t h e  s t a t e m e n t  

i s  i n  w r i t i n g  t o  make i t  a n  e x h i b i t ,  s o  t h a t  e v e r y -  

body  k n o w  w h a t  i t  i s  a n d  u v n r y b o d y  c a n  i n q u i r e  

i n t o  it a n d  a c t  a c c o r d i n g l y .  I f  i t  is n o t  

a d m i s s i b l e ,  n o t h i n g  more  o u g h t  t o  b e  h e a r d  o f  i t .  
I t  i s  a c o m p l e t e  m i s t a k e  t o  t h i n k  t h a t  a  d o c u m e n t  

wh ich  i s  o t h e r w i s e  i n a d m i s s i b l e  c a n  b e  made  ad -  

m i s s i b l e  i n  e v i d e n c e  s i m p l y  b e c a u s e  i t  is  p u t  t o  

a n  a c c u s e d  p e r s o n  i n  c r o s s - e x a m i n a t i o n . "  

--- ---- .-- 
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U i t h  g r e a t  r e s p e c t  t o  a  g r e a t  t r i a l  j u d g e  l i k e  

Humphreys ,  J. I c o m p l e t e l y  a g r c n .  I am n o t  i n h i b i t e d  by 

t h e  f a c t  t h a t  t h e  s i t u a t i o n  i n  R .  v .  T r e a c y  -,- ( s u p r a )  ( 9 )  

was s l i g h t l y  d i f f n r e n t  t o  t h e  s i t u a t i o n  h e r e .  f F i n d  titat 

I g o t  some s u p p o r t  f r o m  .-.. R .  --- v. Rice & Ors. ..-. ( s u p r e )  ( 1 0 ) .  

I A t  p. 8 3 8  U i n n ,  J. s a i d : -  

" A  c l e a r  d i s t i n c t i o n  s h o u l d  b e  d r a w n  b e t w e e n  

cases w h e r e  t h e r e  i s  a  s i n g l e  a c c u s e d  a n d  cases  

w h e r e  two o r  more  p e r s o n s  s t a n d  c h a r g e d ;  $ri-?e 
f o r m e r  c a t e g o r y  it w o u l d  b o  r a r e  i n d e s d  t o  f i n d  2--: ,,,,-lI_̂ ---------.-l_ll" .--------.....-- 

j u s  t i f i c a t i o  n f  o r  s o  u s  i ~ - ~ ~ t ~ a & ~ m l r ; ~ t _ - m a d _ ~ ~ P ~ ~ ,  .--" .--.- +-..--.-. - 

s i n g l e  a c c u s e d L ~ ~ ~  w h o l l y  v o l u n t a r y  f o r  t h e  .- -.-.---.- --. ..-- "-.,1..* - .- .. 
f i r s t  t ime a f t e r  h a  h a d  g i v e n  e v i d e n c e - i n - c h i e f  

~ -,..---..-,..7---.-.7. ~ "---.-a 

a n d  was -.-. b e i n g _ c r o s s . - e x a m i n e d .  - - D i f  f  e r a n t  

c o n s i d e r a t i o n s  a p p l y  w h e r e  t h e r e  a r e  m o r e  t h a n  

o n e  a c c u s e d . "  

( T h B  u n d e r l i n i n g  i s  m i n e ) .  

I a p p r e c i a t e ,  t h a t  b e i n g  a t r i a l  i n v o l v i n g  c o -  

a c c u s e d ,  t h a t  w h a t  h i s  L o r d s h i p  s a i d  i n  t h e  f i r s t  Fow l i n e s  

i s  p r o b a b l y  " o b i t a r " ,  h o w e v e r ,  i t  is ,  i n  my r e s p e c t F u l  

v i e w ,  a c o r r e c t  s t a t e m e n t  o f  t h e  law, s u b j e c t  t o  t h e  

reservations I made a b o v e ,  w h e r e  w i c k e d ,  w i l d  o r  

e x t r a v a g a n t  a l l e g a t i o n s  a r e  made by t h e  a c c u s e d .  

I n  my o p i n i o n ,  t h e  a t t : m p t  by. t h e  Crown t o  c r o s s -  

e x a m i n e  o n  t h e  r o c o r d  o f  i n t e r v i e w  h e r e  s h o u l d  i n  t h e  

e x e r c i s e  o f  my d i s c r e t i o n  b e  r e j e c t e d .  As I s a i d  a b o v e ,  

I t h i n k  t h a t  t h e r e  c o u l d  b e  o c c a s i o n s  w h e r e  I m i g h t  p o s s i b l y  

a l l o w  s u c h  a c r o s s - s x a m i n a t i o n .  I h a v e  d i s c u s s e d  t h i s .  

I t  w o u l d  b e  u n w i s e  f o r  me t o  l a y  down t h o  p r i n c i p l e s  w h i c h  

m i g h t  c a u s e  me t o  a d o p t  a d i f f e r e n t  c o u r s e  t h a t  I now a d o p t .  

However ,  c r i m i n a l  t r i a l s  a r e  n o t  a c a d e m i c  e x e r c i s e s ,  a n d  

t h i s  j u d g m e n t  s h o u l d  n o t  e n c o u r a g e  a n y b o d y  t o  i m a g i n e  t h a t 1  

uculd disallow c r o s s - e x a m i n a t i o n  o n  a  p r e v i o u s l y  u n t e n d e r e d  

c o n f e s s i o n  w h e r e  a n  a c c u s e d  b r o u g h t  t h o  matter o n  h i s  own 

h e a d  by r e c k l e s s  l i e s  o r  e x t r a v a g a n t  o r  s t u p i d  a l l e g a t i o n s .  

-------- 
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I a c c o r d i n g l y  r e j e c t  t h e  a t t e m p t  by t h e  Crown 

t o  u s e  t h e  r e c o r d  o f  i n t e r v i e w  t o  c r o s s - e x a m i n e  t h e  

a c c u s e d .  

S o l i c i t o r  f o r  t h e  Crown: B.U. K i d u ,  E s q . ,  Crown S o l i c i t o r  
C o u n s e l :  0 . 0 .  B r u n t o n ,  E s q .  

S o l i c i t o r  f o r  t h o  A c c u s e d :  N . H .  P r a t t ,  Esq . ,A/ fubl ic  S o l i c i t o r  
C o u n s e l :  U. K a p u t i n ,  E s q ,  


