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This was a trial held on circuit, when I was
undar some pressure, and delivered an extemporary
judgment on an objection being taken to svidence the
Crown sought to lead. I promised Counsel that I
would later circulate a written judgment, bscause it
seemad to me that the problem that arose could arise
again, and that some guidance might be helpful, The
ratio of this judgment is the same as the sxtemporary
one, and I have only added one case, which I have
subsequently found, with more time, and better library
facilitias, namely R. v. Rice & Ors, (1).

In the trial the accussd elected to give
avidence on oath, Ths Crown Prosscutor sought to
cross-examine him aon matters contained in a record
of interview not tendered in the Crown case~in-chief.
As things turned out I never looked at the reecord of
intervisw. 1 never rsad the depositions, and this
was not a situation whers I had to look at the record

of interview in order to decide upon its admissibility,

At a late stage in the Crown case the
learned Crown Prosecutor tendered the alleged record
of interview by the police with the accused. (b jection
was taken to this, After a very short time, and
after some guite tentative submissions had been made
by defence counsel, and before he had had time to fully
spen his objections to the record of interview, the
Crown Prosscutor withdrew the record of interview,
As 1 undarstood it, the interview was not objected %o
on the basis of alleged police brutality, or on that
sort of ground, from what I heard, T was a little

(1) (1963) 1 A.£,R. 832,
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surprised that the Crown did not persist. However,
there are often conventions between counsel that are
not known to the judge, and thes Crown had established,
on @ prima facie basis, a reasonably strong cass.
Thus, when the Crown case closed I was really in the
dark as to whether the recerd of interview was with-
drawn by the Crown Prosecutar because of its possible
inadmissibility, or because he simply did not feel
that he nesded any more than he had already led in
order to make out a strong prime facie case against

the accussed,

Winn, J. (as he then was) said in R. v,

L]

‘Rice & Ors. (supra) (2) at p. B39:-

YAt the trial, as distinct from the
committal proceedings, nene of those
statements was tsndered in evidence bhefore
the prosecution case was closed., Therse is
a gensral principle of practice, the

court thinks, though no rule of law, re-
guiring that all evidentiary matter that

the prosecution intend to rely on as
probative of the guilt of an accused person,
or of the guilt of any one of a number of
co—accused persons, should be adduced
befora the close of the prosecution case

if it be then available. Whether or not
gvidence subsequently for the first tims
available to the prosecution should be
introduced at any later stage is a matter

to be ‘determinad hy the trial judgs in his
discretion, exercised, subject to certain
limits imposed by authorities which need

not for the present purpose bes examined,

in such a way and subject to such safe-
guards as seem to him best suited to achieve
justice betwesn the Croun and the defendants,
and between the defendants.,®

(2) (1963) 1 A.E.R. 832




With great rvespect, I think I might add to what
fell from his Lordship, that the Crown is also entitled
to lead, and should lead evidence tending to refute
defences that the Crown believes, on reasonable grounds,.

might be raised. Otherwise, I would entirely agres with
what his Lordship said.

In this case I am unable to say, not having
looked at the record of interview, or at the evidencse in
the committal procesdings surrounding its admission in the
lower court, whether or not the record of interview was
admissible, inadmissible, or suspect. The impression I
formed was that when faced with an objection the Croun
Prosecutor chose to "give the record of interview away.”
My impression is that he felt that he had a strong prima
facie case and was not inclined to proleng the trial with
a voir dire. My further impression is that he repgarded ths
record of intervisw as being pfima facie admissible,
However, faced with an objection, the objective situation
is that the Crown withdrew the tender of the record of
interview petween the police and the accused, TIn these
circumstances, I think it would be wrong for me to imagine
that the record was grossly inadmissible but, on the othsr
hand, I think I should take the view that there were some

problems in having it admitted.

Before I discuss the casss I might set qut the
various situmtions that could arise. Firstly, there is the
situation where the Crown, through inadvertence omitted
to, or, deliberatsly, decided not to tender a record of
interview, Secondly, there is the sort of case, as might
he the cases here, where the Crown was in daubt about {he
~admissibility of a confession, although it was inculpatory,
and deliberately decided not to tender it, Thirdly, there
is the case where the Crown, whatever the situation,
decided for "tactical® reasons, not to temder the document.
Fourthly, there could be a case where the Crown was con-
vinced that the document was admissible, but contained
matter that was grossly prejudicial, particularly where
co-accused were concerned, and did net tender ths document.

This situation arose in R, v. Rice & Ors, (supra)(3).
(3} (1963) 1 A,E.R, 832 -




.There the Crown Prosscutor bahaved, as I read the report,
with'great propriety, He thought that the record of
interview of one of the co—agcused could have bgen pre-
judicial to all the others, and this to a serious extent,
te discussed this mith the various counsel appearing for
the aceused men, but reserved his right to raise the
subject in cross-examination, were the accused called, and
he did not put the record of interview into evidence in the
Crown case-in-chiaf, It is not suggasted that his motives
vere improper, in fact the report suggests that he only

hehaved as ha did from the highest motives,

Well, these are ths sorts of situations that can
arise, It ssems to me that the matter is a discretionary
matter for the trial judge. I also think that theres is a
distinction between the gituation that we have here, whare
there is no jury, and the situation in Englénd or Australia,
uhere thers is a jury, particularly in the case where there

ars co-accused,

It is alsc not lost on me that there is a clear
distinction hetween the situation in a civil trial and the
situvation in a criminal triml. In a civil trial the
plaintiff cannot split his case, except by consent, or in
the exercise of the trial judge's discretion,

In my opinion, except in vsry specisl circumstances,
the Crown simply has to make up its mind, and decide whether
it will or will not put in a record of intervisw or any
other document that could possibly incriminate an accused
person, The two cases that I am about to quote from do not,
with great respect to the judges who gave reasons in the
Court of Criminal Appsal in England, explain why the views
that were expressed were expressed as thsy werse, Possibly
their Lordships thought that the matter was sc obvious
that no reasons were really needed. With great respsct to
them, T will try and supply a reason or two. Firstly, I
can see difficulties where thes record of interview contains
both inculpatory and exculpatory matter. Defence counsel
might find himself in a difficult position if the Crown
Prosecutor only put the inculpatory matter to the accused,
Obviously he would want to bring the exculpatory matter to




light, This would probably mean that he would be forced
to considér the tendsr of the record of intervisw, and in
this case it would lead to the odd result that the defence
would he tendering a document it had initially objected to.
I also think of counsel for an accusad person where, for
some reason, a record of interview has not been tendered.

I think of counsel at thes time ihat he comes Lo adviso his
client of his rights, namely, whether he should give
evidence an oath, or make an unsworn statement, or remain
silent, 1 feel that a barrister is sericusly disadvantagead,
if he cannot assure himself and his client that a document
that has not been tenderasd in the Crouwn case will not be
used against him in cross-examination, if his client goes
into the box, I think that this is very well sst out by
Winn, J. in R, v. Rice & QOrs. (supra} (4) at p. B39,

My own fesling is that, except in very spacial circum-
stances, possibly where an accused goss right off the

rails and says quite wicked or stupid things, that the
trial judge should resist any effort by the Crown to cross—
examine the accused on a racord of interview not tendesred
by tha Crown im the {roun's case-in-chief. If a con-
scientiocus and fair Crown Prosecutor harbours doubts about
the confession or admissions made, then in my view he
should resclve the question during the case-in-chief,
either by calling evidencs, and having the matter decided,
or by opaning the matter to the trial judge in the absence
of the jury, where the facts wsrs apt really in issue. But
he should take his stand at that stage.

The only two authorities I have found ars R, v,
Rice & Ors. (supra) (5) and R. v. Treacy (6)., Neither

of them are decisive in the particular case that I have to
decide. In the case of R, v. Treacy (supra) (7) there was
apparently no doubt that the statemant the accused mado

to the police was inadmissible, and at pp. 95, 096

Humphreys, J. (a tremendously experienced judge in the
criminal jurisdiction), said:-

(4) (1963) 1 A.E.R. 832
ES 1963; 1 A.E.R., 832
6 1944) 30 ¢.A.R. 93
(7) (1944) 30 C.A.R. 93




iThat statesment either was admissible in evidencs
or it was not. Sir Charles Doughty was disposed
to say, frank as he always is, and desi?ous of
being perfectly fair, 'l agree; 1 do not think 1
could have put that statement in evidence against
the appellant in the ecircumstances, sesing that
he was in custody on a charge of murder!, The
statement, bthersfore, must be taken to be in-

admissible,®

Humphreys, J, therefore took a stand, qua
admissibility, that I really cannot take, because I have
not got an admission fraom counsel in the same terms as made
by Sir Charles Doughty, nor have I seen the record of

interview. Thus, Treacy's case (supra} (8) is possibly

distinguishabla from the one that 1 have to consider. But

T would continue, at p. 96, with the guetation by Humphreys,
Je, which, aven if people disagrse with me as to the result
of my judgment, certainly sets out, in my opinion, the
proper principlss upon which the Crown should moves:-

gut Sir Charles took the view: 'When the

appellant had given some ecvidence in the witness
box with regard to his movemsnts on that morning
which, in my visw, did not agres with the state~
ments which he had made in those inadmissible
written answers to questions, I was entitled to

put them to him, and to put in evidenco the
document containing them!., e profoundly disagrea.
In our view, a statement made by a prisoner under
arrest is sither admissible or not admissihle,

If it is admissible, the proper course for the
prosecution is to prove it, and if the statement

is in writing to make it am exhibii, so that every-
body knows what it is and everybody can inquire
into it and act accordingly. IF it is not
admissible, nothing more ought to be hasard of it.
It is a complete mistake to think that a document
which is otherwise imadmissible can be made ad-
missible in evidence simply because it is put to

an accused person in cross-axamination,”

(8) (1944) 30 C.A.R. 93




- With great respect to a great trial judge like
Humphreys, J. I completely agrea. I am not inhibited by
the fact that the situation in R. v. Treacy (supra) (9)
was slightly different to the situstion here. 1 find that
I get soms support from R, v, Rice & Ors. (supra) (10),

At p. 838 Winn, J. said:~ -

s clear distipction should ba drawn betwesn
cases where thare is a singlo accusaed and cases
where twe or moro persons stand charged; in the

former category, it would be rare indesd to find

Justification for so using a statement made by =&

et T 1 e ek

considerations apply where thers are more than

one acoused,”
(The underlining is mine).

I appreciate, that being a trial involving co-
accused, that what his Lordship said in the first few lines
is probably "obiter®, however, it is, in my respectful
vinw, a correct statement of the law, subject to the
reservations I made above, where wickad, wild or
extravagant allegatieﬁs ars made by the accused,

In my opinion, the attempt by ths Crown to cross-
axamine on the record of interview hers should in the
exercise of my discretiaon be rejected, As I said abovae,

I think that there could be ceccasions where I might possibly
allow such a cross-sxamination. I have discussaed this.

It would be unwisa for me to lay down the principles which
might cause me to adopt a different course that I now adopt,
However, criminal trials arz not academic exercises, and
this judgment should not encourage anybody to imagine that I
would disallow cross-examination on a previously untendered
confession where an accused brought the matter on his own

heatd by reckless lies or extravagant or stupid allegaticns.

(9) Elgaa) 30 C,A.R. 93
(10) (1963) 1 A.E,R. 832




I accordingly reject the attempt by the Croun
to uss Ehe record of interview to cross-zxamine the

accused.

Solicitor for the Crown: B.W, Kidu, Esqg., Crown Soliciter
Counsels B.D. Brunton, Esqg. '

Solicitor for the Accused: N,H. Pratt, Esq.}VPublic Sclicitor
Counsel: . Kaputin, Esq.




