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THE QUEEN v, Jf4ES TAKATh 
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1975 - The accused h a s  been a r r a i g n e d  on a  charge  

24, 25, of  manslaughter  i n v o l v i n g  t h e  d e a t h  of  a  f e l l o w  l a b o u r e r  
26 Feb. a t  Mambu Creek n e a r  Wau. An a s s a u l t  by t h e  accused upon 

Lae - t h e  deceased i s  admi t t ed ;  b u t  t h e  de fence  r a i s e d  i s  
Pren t i c+SPJ ,  one  of  p rovoca t ion .  It i s  submi t t ed  t h a t  by v i t u e  of 

s.269 of  t h e  Code, i f  p r o v o c a t i o n  be e s t a b l i s h e d ,  t h e  

accused i s  e n t i t l e d  t o  an a c q u i t t a l .  

A s  I unders tand  t h e  b r i e f  submiss ions  of lvLr 

Kaputin f o r  t h e  accused,  it i s  contended t h a t  t h e  Crown 

have n o t  n e g a t i v e d  such ( s t a t u t o r y )  p r o v o c a t i o n  a r i s i n g  

from e i t h e r  t h e  a c t u a l  f a c t  of t h e  d e c e a s e d ' s  hav ing  

s t o l e n  corn  and kau kau from t h e  a c c u s e d ' s  garden,  o r  
a l t e r n a t i v e l y ,  from an h o n e s t  and r e a s o n a b l e  if m i s -  

t aken  b e l i e f  t h a t  t h e  accused had s o  s t o l e n  h i s  vege- 

t a b l e s .  (The de fence  r e l i e s  on t h e  m a j o r i t y  d e c i s i o n  

i n  The Queen v. K . J .  & nnor (1) a  d e c i s i o n  of  t h e  F u l l  

Cour t  of  Papua New Guinea - a s  e s t a b l i s h i n g  f o r  g e n e r a l  

purposes ,  and n o t  mere ly  i n  r e s p e c t  of  t h e  Sorce ry  Act,  

t h a t  s.24 of t h e  Code cou ld  t h e r e b y  r e n d e r  ss .268 and 

269 a p p l i c a b l e ) .  

The de fence  I unders tand  seek  t o  r e l y  a l s o  on 

The Queen v. K . J .  & Anor ( 2 )  ( s u p r a )  which was a  d e c i s i o n  

o f  t h e  F u l l  Cour t  a s  c o n s t i t u t e d  b e f o r e  t h e  a b o l i t i o n  of  

t h e  r i g h t  of  appeal. t o  t h e  High Cour t  of  A u s t r a l i a ,  a s  

e s t a b l i s h i n g  t h a t  s.268 of  t h e  Code i s  a p p l i c a b l e  t o  

o f f e n c e s  more s e r i o u s  t h a n  t h o s e  i n  which t h e  word 

" a s s a u l t u  i s  used i n  t h e  Code d e f i n i t i o n  o f  t h e  

p a r t i c u l a r  o f f e n c e .  The e f f e c t  of t h i s  d e c i s i o n  

should  now - be fo l lowed ,  I unders tand  it t o  be sugges ted ,  

r a t h e r  t h a n  t h a t  of  t h e  High Cour t  i n  The Queen v. 

Kaporonovskv (3) because  t h e  F u l l  Cour t  of  this Cour t  

i s  now a  Cour t  of F i n a l  Appeal. Towards t h e  end o f  
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1974 i n  t h e  case  of The Queen v. Kopal Wamne (4)  i n  
Mount Hagcn I had cause t o  cons ider  whether, s i t t i n g  a s  

a  s i n g l e  Judge of t h i s  Court I should then  fo l l ow  t h e  

High Court  dec i s ion  o r  t h a t  of t h i s  Court  i n  The Queen 
v. K.J .  & Anor (5 )  ( s u p r a ) .  I decided t h e r e i n ,  i f  I 
r e c o l l e c t  c o r r e c t l y  (my d e c i s i o n  i s  no t  a v a i l a b l e  t o  me), 
t h a t  I was bound t o  fo l l ow  t h e  l o g i c a l  consequences of 

I 
Kaporonovskv's case ,  ( 6 )  ( s u p r a )  and t h a t  i n  any event  

I be l ieved  it t o  be co r r ec t .  Kaporonovskv's case  ( 7 )  

( s u p r a )  i n s o f a r  a s  it e s t a b l i s h e s  t h a t  s.268 and s.269 

do no t  ( i n  t h e  Queensland Code) extend t o  such of fences  

unlawful wounding o r  doing gr ievous bodi ly  harm, would 

i f  followed, urge even more compell ingly,  I cons ider ,  

t h a t  t h e  Sec t ion  could no t  apply t o  manslaughter.  

Clarlcson, J. i n  November 1973 i n  The Queen v.  Marumvap 
Usek ( 8 )  before  t h e  High Cour t ' s  d e c i s i o n  i n  Kaporonovsk~ ' s  - 
case  ( 9 )  ( s u p r a )  was a v a i l a b l e ,  came t o  t h e  conclusion - 
t h a t  s.269 was a v a i l a b l e  t o  r e q u i r e  a  charge o f  man- 

s l augh te r  t o  r e s u l t  i n  an a c q u i t t a l ;  and he c o l l e c t e d  

i n  t h a t  dec i s ion  a  number of o b i t e r  d i c t a  o f  Judges of 

t h e  Court t o  s i m i l a r  e f f e c t .  

The very d i f f i c u l t  ques t ions  of s t a r e  d e c i s i s  
and j u d i c i a l  precedent  i n  t h e  h i e r a r chy  of Courts  

involved,  have no t  been argued. But i f  i t  were necessary 

f o r  me t o  dec ide ,  I th ink  I should f i n d  it d i f f i c u l t  t o  

d i s t i n g u i s h  t h e  p o s i t i o n  a s  t o  t h e  e f f e c t  i f  no t  t h e  

l e g a l  f o r c e ,  of t h e  High Court  d e c i s i o n  v i s -a -v i s  t h a t  of 

t h e  F u l l  Court  of t h i s  Court a s  it was i n  November 1974, 
from t h a t  which e x i s t s  now. 

However I do 'not t h ink  it  necessary  t o  come 

t o  t h a t  dec i s ion .  T h e  evidence p l a i n l y  e s t a b l i s h e s  t h a t  
t h e  deceased d ied  very quickly perhaps i n  a  minute o r  

two, from a  rup tured  spleen,  fo l lowing  an a s s a u l t  upon 

him by t h e  accused. There a r e  one o r  two a spec t s  which 
have caused me t o  s c r u t i n i s e  t h e  evidence of t h e  eye- - 
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witnesses  wi th  ca re ,  B u t  1 am s a t i s f i e d  from t h a t  

evidence and t h e  admissions of t h e  accused t h a t  he 

slapped t h e  deceased Sem t h r e e  t imes on t h e  head w i t h  

t h e  open palm - causing him t o  f a l l  down - and t h a t  t hose  

blows must have been s u b s t a n t i a l .  I am s a t i s f i e d  beyond 

reasonable  doubt a l s o  t h a t  he then kicked Sem t h r e e  times 
I 

while  Sem l a y  bn t h e  ground - once on t h e  r i g h t  lower r i b ,  

once on t h e  l e f t  lower r i b  and once on t h e  f r o n t  of t h e  

be l l y .  I am so s a t i s f i e d ,  t h a t  t he se  k i cks  were hard,  

de l i ve red  wi th .  cons iderab le  f o r c e  with  a  l a b o u r e r ' s  bare  

foo t .  I am s a t i f i e d  t h a t  t h e  k i cks  caused Sem's dea th .  

I am s a t i s f i e d  by t h e  evidence t h a t  t h e  s i g h t  

of t h e  p i l f e r e d  garden and h i s  b e l i e f  t h a t  Sem e i t h e r  

a lone o r  wit,h a s s o c i a t e s  was r e spons ib l e ,  angered t h e  

accused. I am prepared t o  accept  t h a t  such a  s i g h t  could 

i n  some ci rcumstances  depr ive  a person i n  t h e  de fendan t ' s  

s e t t i n g  of t h e  power of s e l f - c o n t r o l .  However i t  i s  

c l e a r  t o  me beyond reasonable  doubt t h a t  t h e  evidence 

e s t a b l i s h e s  t h a t  he was p& deprived of t h e  power of 

s e l f - con tzo l  - h u t  t h a t  he acted impelled by anger i t  i s  

t r u e ,  wit . i> t h e  i d e a  of c h a s t i s i n g  o r  c o r r e c t i n g  Sen. .I 
may say  i n t e r  a l i a  t h a t  h i s  r e a c t i o c  was no t  on t h e  

i n s t a n t  such a s  one has  f r equen t ly  i.n -the ca se  of i n f l a n -  

matory ve rba l  i n s u l t s  - but  after he had run f i f t y  yards  

t o  h i s  own house, then f i f t y  yards t o  the  house where 

Sem was busy bu i ld ing  a  bed; and a t t e r  he t r i e d  t o  

quest ion and upbraid Sem ( i f  I am t o  b e l i e v e  h i s  own 

ve r s ion ) .  I come t o  t h e  conclusion t h a t  t h e r e  was no 

such " t r a n s p o r t  of uncont ro l led  passion1'  o r  "abdicat ion 

of xasnn"-a. ! ? t em~~osa ry  suspension of reason" t o  use some 

of t h e  phrases  which- ~ u d g e s  o f  t he  Court have used t o  

express  t h e  degree of l o s s  of c o n t r o l  necessary t o  

c o n s t i t u t e  t h e  defence.  

If I be wrong i n  t h i s  concl.usion, I would 

consider  t h a t  t h e  n a t u r e  and f o r c e  of t h e  k i cks  admin- 

i s t e r e d  t o  t h e  recumbent Sc:n were e n t i r e l y  d i spropor -  

t i o n a t e  t o  such provocat ion a s  may be considered t o  have 

been of fe red .  I am a l s o  s a t i s f i e d  t o  t h e  e x t e n t  r equ i r ed  
beyond reasonable  doubt t h a t  t h e  r e t a l i a t i o n  was such a s  

was c e r t a i n l y  l i k e l y  a t  l e a s t  t o  cause gr ievous  bod i ly  



harm t o  a  New Guinean man - and indeed l i k e l y  t o  cause 

h i s  death.  I n  r e p l y  t o  a  ques t ion  by me t h e  accused s a i d  

t h a t  a  blow t o  h i s  own body i n  t h e  p o s i t i o n  I i n d i c a t e d  

t o  h i m  between h i s  r i b s  on t h e  l e f t  s i d e  would h u r t  h i s  

body. He d i d n ' t  know very w e l l  whether i t  would k i l l  
him. Of course  this may r e p r e s e n t  h i s  unders tanding now 

I 

a f t e r  t h e  i n c i d e n t  involv ing  t h e  dea th  of h i s  wantok. It 
may no t  have represen ted  h i s  knowledge a t  t h e  p a r t i c u l a r  

t ime. I am a f r a i d  t h a t  a f t e r  a l l  t h e  e x p e r i e n c e 1  have 
had and those  of o t h e r  Judges I have r ead  o f ,  I form t h e  

opinion t h a t  New Guinean n a t i v e  men wel l  understand t h a t  

a  severe  blow o r  blows t o  t h e  l e f t  s i d e  under t h e  r i b s  

may cause dea th  from a rup tured  sp leen  but  it does n o t  
appear necessary t o  cons ider  t h e  mat te r  from t h e  sub j ec t -  

i v e  po in t  of view i n  regard  t o  a  p a r t i c u l a r  de fendan t ' s  
understanding.  I t h e r e f o r e  f i n d  t h a t  t h e  Crown has 

negat ived t o  t h e  necessary e x t e n t  t h e  defence of provoca- 
t i o n ,  I am l e f t  wi th  t h e  conclusion on t h e  evidence t h a t  
t h e  accusad caused t h e  dea th  of t h e  deceased by an 

a s s a u l t  which was u n l a w f u l a n d  i n  t h e  circumstances 
dangerous. I cons ider  h i s  conduct should proper ly  be 

considered r e c k l e s s l y  dangerous, I convic t  him of 
manslaughter. 

- S o l i c i t o r  f o r  t h e  Crown: P.J. Clay, Crown S o l i c i t o r ,  

S o l i c i t o r  f o r  t h e  Accused: N.H. P r a t t ,  .Ac t ing  Publ ic  
S o l i c i t o r ,  


