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The p l a i n t i f f  sues fo r  darcages f o r  negligence a r i s i n g  

from i n j u r i e s  he suffered i n  a t r a f f i c  accident on 28 March 1971 
PORT 
Y when a motor cycle he was r id ing south i n  Waigani Drive, Waigani, 

,-. coll ided with a c a r  being driven i n  t h e  opposite d i rec t ion  by t h e  

defendant. 
P 

Each pa r ty  a l l eges  t h a t  the  accident was caused by 

CLARKSON, Jathe negligence of the  other. The p l a i n t i f f  says t h a t  he was 

d r iv ing  a t  a slow speed on h i s  correct  s i d e  of t h e  mad3 t h a t  

the  defendant suddenly came over t h e  c r e s t  of  a h i l l  t r ave l l ing  f a s t  

on h i s  incor rec t  s i d e  of the  road. The defendant says i n  e f f e c t  

t h a t  he was driving a t  a moderate speed along t h e  road and t h a t  

whatever h i s  posi t ion on it was, the p l a i n t i f f  rode from t h e  s i d e  

of t h e  road across the  defendant's course and coll ided with t h e  

s i d e  of  t h e  defendant's vehicle. 

No witness supported the  defendant's version and tw 
independant witnesses, one standing some d i s t ance  away near t h e  

road and the  other t r a v e l l i n g  i n  a vehicle passed by t h e  defendant 

immediately before t h e  co l l i s ion ,  confirmed mater ia l  p a r t s  of  the  

p l a i n t i f f ' s  account. 

I have no hes i t a t ion  i n  concluding t h a t  the  accident 

was caused so le ly  by t h e  negligence o f  t h e  defendant i n  overtaking 

another vehicle when it was unsafe f o r  them t o  do so with t h e  

result t h a t  the p l a i n t i f f  was suddenly confronted with the  defend- 

a n t 8 s  vehicle, on i t s  incor rec t  s ide  t r a v e l l i n g  f a s t  towards him i n  

circumstances which gave him no opportunity t o  avoid the  co l l i s ion .  

The p l a i n t i f f  suffered severe i n j u r i e s  which have sub- 

s t a n t i a l l y  affected h i s  mode of l i f e .  He was born i n  1948 and was 

almost 23 years of age a t  the  time of t h e  accident. He l e f t  school 

a t  15 years with an Intermediate C e r t i f i c a t e  and was subsequently 

employed f o r  almost a yeas as  a bank c le rk  and subsequently f o r  some 



months a s  a junior s t a t i o n  a s s i s t a n t  with the  Government 

Railways. He subsequently worked as a labourer and then a 

c e f i f i c a t e d  t r a i n  d r i v e r  a t  the  Por t  Kembl~ Steelworks u n t i l  

ca l l ed  up f o r  National Service t ra ining during which he com- 

ple ted n c l e r i c a l  course. He served as a c lerk  i n  Vietnam f o r  

8 months and on h i s  discharge resumed employment a t  the  steelworks. 

Aiming to improve h i s  posi t ion and a$tracted by 

service  i n  t rop ica l  a reas  he applied i n  September 1970 f o r  

appointment as a t r a i n e e  teacher i n  Papua New Guinea i n  what 

was known as an E course. This was an in tensive  6 months course 

designed t o  qualify mature age, well motivated people a s  teachers 

f o r  Primary T schools, pr incipal ly  i n  r u r a l  areas, He was accepted 

and commenced t ra in ing  on 30 November 1970. This accident occurred 

on 28 March 1971 while he was s t i l l  t ra ining.  

The p l a i n t i f f  suffered severe i n j u r i e s  t o  both legs. 

The i n j u r y  t o  the  r i g h t  leg amounted t o  a p a r t i a l  amputation below 

t h e  knee. Because of t h e  consequent f a i l u r e  oP the  blood supply 

t o  the  lower leg gangrene developed and amputation j u s t  above t h e  

knee was effected. 

In the l e f t  leg, the  ligaments of the  l e f t  knee were 

severely torn  and nerve damage resulted i n  f o o t  drop. The damaged 

ligaments were repaired by surgery but t h e  knee i s  permanently un- 

s t a b l e  and w i l l  always be painful  unless the  j o i n t  i s  fused. 

During t h e  f i r s t  f i v e  o r  s i x  weeks i n  hospi ta l  the  

p l a i n t i f f  underwent four operations t o  the  r i g h t  leg  and one t o  the  

l e f t .  He a lso  suffered considerable pain then and thereaf ter .  

By July 1971 he had progressed t o  the  s tage &ere an 

a r t i f i c i a l  limb could be f i t t e d  to the  r i g h t  leg,  the  l e f t  leg  had 

msponded t o  surgery and was out. of p l a s t e r  although the  foo t  dmp 

still existed. He was discharged from hospital .  

The p l a i n t i f f  then travelled t o  Australia t o  spend some 

weeks with h i s  family and on 6 September 1971 returned t o  Por t  

Moresby t o  complete h i s  course of t ra ining which he did successfully,  

qualifying as a teacher Grade 1 i n  ea r ly  December 1971. 

On 26 January 1972 the p l a i n t i f f  took up an appointment 

a t  a r u r a l  primary T school a t  Okapa, 40 miles from Goro!ca i n  We 

Eastern Highlands. A t  t h a t  s tage h i s  remaining l e g  was i n  a c a l i p e r  

but he was able t o  move about without a walking s t ick .  

The p l a i n t i f f  ?ays he found he was unable t o  f u l f i l  h i s  

du t i es  e f fec t ive ly  and thereupon resigned and returned t o  Austra l ia  

and the  reasonableness of h i s  doing so was challenged by the  defence. 



The p l a i n t i f f ' s  l a s t  period of p rac t i ca l  t ra ining 

before qualifying was a t  the  Hohola Primary School i n  November 

1971. He says t h a t  a t  the end of the  f i r s t  week of teaching the  

stump of h i s  r i g h t  leg  was raw a s  a r e s u l t  of rubbing and excess- 

ive  perspiration. He then had doubts whether he would be able 

t o  cope with a teaching career  but accepted an appointment because he 

thought he would l i k e  teaching. 

He asked f o r  an appointment i n  the  Highlands because 

he thought it would be cooler and therefore e a s i e r  with h i s  

a r t i f i c i a l  limb. He did  not  think he would be able t o  serve  

anywhere but  i n  the  Highlands climate although he appreciated 

t h a t  it was only with extreme d i f f i c u l t y  t h a t  he was able t o  walk 

on rough and h i l l y  ground. 

A t  Oltapa he found he was not equal t o  the  task. 

A f o m e r  Superintendent of the  Division of Primary 

Education gave evidence t h a t  a primary school teacher i n  r u r a l  areas  

required considerable physical a g i l i t y ;  he must be on h i s  f e e t  

moving around h i s  c lass  room and outside it i s  cal led  upon t o  super- 

v ice  cleaning up, gardening and the construction and maintenance 

of buildings. 

I have no doubt t h a t  the  p l a i n t i f f ' s  in ju r ies  consti- 

tuted a ser ious  handicap i n  the  performance of such dut ies ,  t h a t  

he genuinely intended t o  continue h i s  teaching career and t h a t  he 

acted reasonably when he abandoned it. 

Then the re  followed a period of almost 18 months before 

ihe p l a i n t i f f  became s e t t l e d  i n  permanent employment i n  Australia. 

He returned t o  h i s  family's home i n  L i smre t  N.S.W. i n  

February 1972. He was without regular employment f o r  some months 

and i n  September 1972 s a t  f o r  an entrance examination f o r  the  P.M.G. 

Department. 

From October 1972 t o  March 1973 he worked, n o t  very 

successfullyS as a t r ave l l ing  insurance salesman and then i n  casual 

employment with the  Lismore City Council u n t i l  July 1973 when he 

commenced a t rd ining course with the  P.M.G1s Department which he 

completed successfully. When he gave evidence a t  the t r i a l  he was 

designated a s  a permanent employee. 

P r i o r  t o  the  accident, the  p l a i n t i f f  was a young man who 

took pr ide  in his  physical f i t n e s s  and good health and obtained 

enjoyment from outdoor spor t ing ac t iv i t i e s .  He is  now subs tan t i a l ly  
crippled with h i s  r i g h t  leg  amputated above the  knee and h i s  l e f t  

knee permanently unstable and painful. Os teaar th r i t i s  i s  l i k e l y  t o  

develop i n  t h i s  j o i n t  which a t  bes t  w i l l  be a d a i l y  nuisance con- 



t r o l l e d  by analgesics and a t  worst may develop over a period 

of  some years as a major d i s a b i l i t y  requir ing fusion of the  

knee joint .  The foot  drop previously noticed has disappeared. 

The present  e f f e c t s  of these i n j u r i e s  a r e  na tu ra l ly  

substant ia l .  His mobil i ty i s  severely r e s t r i c t e d ,  he i s  unable 

t o  stand f o r  long periods, he is insecure on his f e e t  and the  

i n j u r i e s  cause pain and embarrassment. I think it says much f o r  

the  p l a i n t i f f ' s  determination t h a t  he i s  ab le  with d i f f i c u l t y  t o  

walk dis tances  of up t o  a quar ter  of  a mile. 

I f  it becomes necessary f o r  h i s  l e f t  knee j o i n t  t o  be 

fused h i s  mobility w i l l  be r e s t r i c t e d  further.  

The e f f e c t  of h i s  i n j u r i e s  on t h e  p l a i n t i f f ' s  earning 

capacity i s  no t  easy t o  assess. With h i s  qual i f ica t ion of an E 

course and a Grade 1 appointment he could have acted i n  o r  been 

promoted t o  Grade 2 o r  even Grade 3 but no further.  The loca l i sa t -  

ion programme then being commenced could have resul ted  i n  quicker 

promotion i f  the p l a i n t i f f ' s  posit ion had not been local ised o r  

termination of h i s  appointment on as  l i t t l e  a s  th ree  months no t i ce  

i f  it had. I n  the l a t t e r  event, the re  would have been some pros- 

pects of r e t ra in ing  f o r  teaching i n  Austra l ia ,  a prospect which h i s  

i n j u r i e s  has now destroyed. I t  was highly unlikely t h a t  he would 

have continued as a primary school teacher i n  t h i s  country f o r  more 

than 5 years, so t h a t  i n  any event a r e tu rn  t o  Austral ia and a change 

of employment well before he was 30 years of  age was l ike ly .  

The f i n a n c i a l  consequences t o  the  p l a i n t i f f  of  t h e  var- 

ious courses h i s  ca ree r  might have followed a s  compared with h i s  

present  prospects were canvassed helpful ly  and i n  d e t a i l  and it i s  

unnecessary f o r  me now to  repeat  a l l  Qhat was said. 

My conclusions a r e  a s  follows: 

It was agreed t h a t  between the  d a t e  of  t h e  

accident and the  d a t e  on which the  p l a i n t i f f  resumed t ra in ing  

he l o s t  income of $1400 and incurred medical and o the r  expenses 

of $1867, 

His motox cycle was badly damaged f o r  which he claimed 

$230. I am not s a t i s f i e d  t h a t  t h e  whole depreciat ion i n  value 

should be a t t r ibu ted  t o  the  defendant and allow the  sum of $160. 

During t h e  period 1 February 1972 t o  16 October 1972 

the  p l a i n t i f f  l ived  with h i s  family. He applied f o r  severa l  
jobs and drew unemployment benefi.ts. He does not  appear t o  
have been anxious t o  obtain employment and I am no t  prepared 

t o  allow the  f u l l  a m u n t  claimed. A t  the  same time I do no t  

accept the  defence submission i n  respect  t o  t h i s  and l a t e r  
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periods t h a t  the p l a i n t i f f  acted unreasonably i n  not  s taying i n  

employment i n  Okapa. 1 allow $2,000. 

From October 1972 t o  July  1973 the  p l a i n t i f f  as  an insurance 

salesman and on unemployment r e l i e f  earned considerably l e s s  than 

he would have as  a teacher. On the  evidence avai lable  1 allow $1,000. 

For the  period from 3uly 1973 t o  d a t e  of  t r i a l  the  p l a i n t i f f  

was earning $70 p e r  week n e t  with the P.M.G. Department. He 

would have received a t  l e a s t  one annual increment of  $300 t o  h i s  

sa la ry  as  a teacher. Taking i n t o  account t h e  accormnadation benef i t  

avai lable  here and the  l i k e l y  increase i n  t ax  r a t e s  I allow $350--..'.--. 

- Summary 

Medical and o the r  expenses 

Damage to  motor cycle 

Loss of wages 

. The p l a i n t i f f  whi ls t  not  conceding th& h i s  

career  as  a teacher i n  Papua New Guinea would necessari ly have ended 

by 1979 submitted calcula t ions  to  show t h a t  t h e  accumulated di f ference  

between h i s  sa lary  i n  h i s  present  employment and t h a t  as  a teacher over 

t h a t  period would approximate Sj20,OOO. In  f a c t  i f  account is a lso  

taken of annual increments accruing t o  the  teacher 's  sa la ry  the  

d i f ference  i s  some thousands i n  excess of t h a t  figure. Any such 

f i g u r e  would of course be discounted t o  asce r t a in  the  present  value 

of  the. estimated fu tu re  loss .  

The defendant points out  t h a t  t h i s  ca lcula t ion assumes t h a t  

the  p l a i n t i f f  would have advanced t o  Grade 2 by 1975 which i s  by no 

means ce r t a in  and t h a t  the  chances a r e  agains t  t h e  p l a i n t i f f ' s  having 

re ta ined h i s  employment here u n t i l  1979. 

It m u s t  a lso  be remembered t h a t  the  chances of successful  

r e t r a in ing  i n  Austral ia t o  qual i fy  f o r  teaching there  are  not  high 

axld t h a t  with no fu r the r  qual i f ica t ions  t h e  p l a i n t i f f  may well have 

commanded a sa la ry  only of  t h e  order of t h a t  he now earns bu t  with 

an increased r i s k  of periods of unemployment. 

I a g r e e t h a t  t h i s  is .ahead of subs tan t i a l  damage when 

assessing a f a i r  and proper amount f o r  general  damages bu t  I am not 

persuaded t h a t  the  p l a i n t i f f ' s  accident probably deprived him of a 

l i f e t ime  of  service i n  t h e  teaching profession. 

I also take i n to  account f u r t h e r  pecuniary l o s s  apar t  

from l o s s  of earning capacity. Additional expenses w i l l  be incurred 

by t h e  p l a i n t i f f  f o r  medical treatment of h i s  leg stump, drying agents 
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and so on. It was not  disputed t h a t  t h i s  would amount t o  

about $100 a year. I n  addit ion the  a r t i f i c i a l  l eg  i s  l i k e l y  

t o  be replaced a t  a c o s t  of abed $300 every th ree  years o r  more. 

Some allowance should a l so  be made f o r  ex t ra  t r ave l l ing  expenses 

and t h e  ex t ra  expense of  maintaining a motor vehicle with automatic 

r a t h e r  than pedal controlled tra'nsmission, although t h e  amount of  

# l 2  o r  more claimed under these headings i s  I think too high. I 
must  a l so  take i n t o  account the  medical evidence t h a t  major surgery 

I 
may be necessary a t  some time i n  the  future.  

Clearly the  p l a i n t i f f  i s  a lso  e n t i t l e d  to subs tan t i a l  

damage f o r  non pecuniary l o s s  of  t h e  s o r t  usual ly  re fe r red  to as  

l o s s  of  amenities together with pain and suffering.  

1 have already b r i e f l y  described the  course of h i s  t r ea t -  

ment and rehabi l i ta t ion.  There are  however some matters i n  part icu- 

l a r  .which impress me i n  t h i s  case. 

The p l a i n t i f f  had not y e t  a t t a ined  t h e  age of 23 years 

when t h e  accident occurred. H i s  h i s to ry  shows him as a young man 

who was determined t o  b e t t e r  himself and who was succeeding desp i t e  

def ic iencies  i n  h i s  formal education. His ambitions have suffered 

a cruel  blow. He was a l so  a young man who took considerable pr ide  

i n  h i s  physical f i t n e s s ;  immediately before t h e  accident he had 

completed a f a s t  walk of 18 miles. The acute sense of p r e s t i g e  

at taching t o  h i s  p e r f e c t  physical condition is replaced by embarrass- 

ment caused by h i s  maimed legs and consequent helplessness. Final ly  

there  i s  t h e  r e a l  risk t h a t  the l e f t  knee j o i n t  may require  t o  be 

fused which would r e s u l t  i n  an even g r e a t e r  degree of l imi ta t ion  of  a l l  

a l l  physical  a c t i v i t i e s .  Weighing a l l  the  fac to r s  I conclude t h a t  a 

f a i r  and reasonable awanl f o r  general damages i s  $45,000 .to which I 

add spec ia l  damages of $6,777 giving a t o t a l  amount of  851,777. 

S o l i c i t o r  f o r  the  P l a i n t i f f  : Mr G. R. Keenan, Act. Public S o l i c i t o r  

S o l i c i t o r  f o r  the  De&ndant r Miss Madeline Campbell 


