
, - -  
1974 - 

20 Nov. 
WABAG 
. - 
PORT 

MORESBY 

IN THE SUPREME COURT) 
) 

OF PAPUA NEW GUINEA ) 

CORAM: LALOR, J. 

Thursday,  

2 8 t h  November, 1974. 

NENI< TASUL 
Appe l l an t  

- and - 

NICHOLAS ROBSON 
Respondent 

( ~ ~ ~ e a l  No. 130  of  1974 ( N . G ,  ) )  

REASONS FOR DECISION 

The a p p e l l a n t  appeared  b e f o r e  t h e  D i s t r i c t  Cour t  

a t  Wabag on 1 8 t h  September,  1974 on a  cha rge  o f  e scap ing  

from l a w f u l  cus tody ;  an o f f e n c e  unde r  s .  3 o f  t h e  Criminal  

Law (Escapes )  Act ,  1968.  

He was c o n v i c t e d  and sen tenced  t o  two weeks' 
imprisonment.  

He h a s  appea led  a g a i n s t  t h i s  c o n v i c t i o n  and 

s e n t e n c e  on a  number of  grounds of  which one o n l y  h a s  any 

s u b s t a n z e :  namely t h a t  t h e  appe l l an - t  was n o t  i n  l a w f u l  

cus tody  a t  t h e  t i m e  o f  t h e  a l l e g e d  e s c a p e ,  

The f a c t s .  on which t h e  c o n v i c t i o n  was based were 

a s  f o l l o w s .  The a p p e l l a n t  was a r r e s t e d  on 6 t h  Sep tcnbe r ,  

1974 by A.D.O. Robson on a  c h a ~ g c :  of  u n l a w f u l l y  l a y i n g  h 3 l d  

o f  one .Tames Gig i lma ,  an o f f e n c e  u n d e r  t h e  P o l i c e  O f  f e n c e s  
- .  ~. . 

Act. Tile i n c i d e n t  and a r r e s t  t ook  p l a c e  a t  Kandep, which"' 
a l t h o u g h  admini . s te red  from a New Guinea d i . s t r i c t  head-  

q u a r t e r s ,  i s  g e o g r a p h i c a l l y  i n  Papua. S i x .  o t h e r  men were 

a r r e s t e d  on t h e  same cha rge .  D.O.  Rober t s ,  a  Reserve  

M a g i s t r a t e  of t h e  D i s t r i c t  Cour t :  informed t h e  a p p e l l a n t  
t h a t  he would a l l o w  him b a i l  b u t  t h a t  t h e  o t h e r  s5.x meri 

must remain i n  c u s t o d y  pending t r i a l  a s  t h e y  were unknown 

t o  t h e  Kandep p o l i c e .  

The a p p e l l a n t ,  t h e  M.H.A. f o r  t h a t  a r e a ,  r e f u s e d  

b a i l  because h i s  f r i e n d s  were be ing  kep t  i n  cus tody .  Th: 
seven men were be ing  t a k e n  by v e h i c l e  t o  t h e  C o r r e c t i v e  



I n s t i t u t i o n  when the  appe l lan t  jumped from t h e  veh i c l e ,  ran 

some s h o r t  -d i s tance  away when he was recaptured.  

It i s  submitted on behalf of t h e  appell?.nt t h a t  

t h e  a r r e s t  was not lawful  s ince  Robson did not have 

reasonable grounds t o  be l i eve  and i n  f a c t  d jd  not be l ieve  

t h a t  

I 

{I )  it would not be prac t . i cab le  t o  o b t a i n  

a  warrant f o r  t h e  a x e s t  of t he  appe l l an t ;  

and 

(2)  tha t .p roceedings  a g a i n s t  t h e  appe l l an t  

by summons would no t  be e f f e c t i v e .  

These two condi t ions  a r e  condj.tions precedent  t o  a v a l i d  
a r r e s t  a s  s e t  ou t  i n  s ;  17C-..(l) ( c ) a n d  ( d l  of t he  Po l i ce  

4 ---- .Qf-apua. 
IT . -----. 

-.. 
1. , ... 

It is ,  I th ink ,  q u i t e  c l e a r  t h a t  n e i t h e r  of t h e  

o f f i c e r s  concerned-nor t h c . m q i s t r a t e  who heard t h e  case . adver ted t o  t h e  f a c t  t h a t  t h e  of fence  occurred i n  Papua. 

The New Guinea Pol ice  Offences Act does no t  con ta in  s i m i l a r  

cond i t i ons  precedent  t o  t he  polmr t o  a r r e s t  bu t  g ives  a  

d i s c r e t i o n a r y  power of a r r e s t  t o  a  p o l i c e  o f f j - ce r  who has 

j u s t  ca.use t o  suspect  a person of having committed an 

of fence  ( s .  10). 

There i s  no doubt t h a t  i f  t h e r e  was no lawful  

a r r e s t  t h e  charge should have been dismissed.  

.It was not di.sputed t h a t  D.O. Roberts was a  

r e se rve  mag i s t r a t e  of t he  D i s t r i c t  Court snd,  a s  such,  had 

power t o  i s s u e  a  warrant of a r r e s t .  (See s .  58 D i s t r i c t  

Courts ~ c t ) .  On t he  evidence he was p re sen t  throughout 

t h e  i n c i d e n t  and t h e r e  appear no grounds upon whi.ch it 

could reasonably be be l ieved  t h a t  it was not p r a c t i c a b l e  
t o  o b t a i n  a warrant .  Nor t h a t  t h e  a r r e s t i n g  o f f i c e r ,  i n  
f a c k , d i d  be l i eve  t h a t  it was not p r a c t i c a b l e  t o  o b t a i n  a  

warrant.  As I have s a i d  i t  appears c l e a r  t h ? t  t h e  

requirements of s .  1 7 ( c )  were not adver ted t o .  

As regards  t he  second condj t ion  precedent 
contained i n  s .  17C (1) ( d )  namely t h a t  t h e  a r r e s t i n g  

o f f i c e r  has reasonable  grounds t o  be l i eve  and, i n  f a c t ,  

does be l i eve  t h a t  proceedings by summons would be i n e f f e c t i v e ,  



t he  f a c t  t h a t  Roberts wss prepared t o  r e l e a s e  t h e  ?.ppellant  

immediately on b a i l  without demur from Robson i n d i c a t e s  

c l e a r l y  t h a t  both were of t h e  opinion t h a t  t h e  appe l l an t  
would a t t end  Court on t h e  hearing of t h e  charge. Again, 3s 
I have s a i d ,  it i s  c l e a r  t h a t  t h i s  condi t ion  precedent was 

not adverted t o  and consequently Robson d id  n o t  hsve an 
I ac tua l  b e l i e f  t h a t  a  summons would be i n e f f e c t i v e  t o  ensure 

t h e  a p p e l l a n t ' s  at tendance a t  h i s  t r i a l .  

No argument was addressed t o  t he  Court on t h e  
app l i ca t i on  of s .  8A of t h e  Crimes Act (~ommonwealth), and 

on t h e  f a c t s  a s  I have found, i.t would not a f f e c t  t h e  

decisioni--(See Req. y. ~ a k i u s - 1 s i u r a )  ll.,).. 

I f i n d  t he re fo re  t h a t a t  t h e  r e l evan t  time the  
.- 

--_dlF- appe l l an t  wss no t in  lawful  custody and accordingly t h e  
-. 

. - .appeal  mus t -be  allowed a n d  the  convict ion and sentence 

quashed. 

I have mentioned t h a t  t he  o f f i c e r s  concerned 

appear t o  have a c t e d  under t h e  power t o  a r r e s t  given by 

the  Po l i ce  Offences Act of New Guinea, As I noted,  t h i s .  

power, al though without any express  condi t ions  p receden t ,  

i s  d i s c r e t i ona ry .  Now any d i s c r e t i o n  given by law m u s t  
be exerc i sed  according t o  law and f o r  t he  purposes f o r  

which i t  i s  given.  It may not be exerc i sed  cap r j c ious ly  

o r  f o r  extraneous purposes. 

I n  t h e  circumstances of t h i s  case ,  where t h e  

o f f i c e r s  concerned.acted upon informati.on t h a t  an offence 

had been committed, it seems t o  me t h a t  t he  proper  

exe rc i s e  of t h a t  d i s c r e t i o n  involved a  cons idera t ion  of 

whether a  summons would have been e f f e c t i v e  t o  seeure  

the  a t tendance of t h e  appe l l an t  a t  t h e  hear ing o f  t h e  

charge. And t h a t  t he re  was no proper  exerci .se of t h e i r  

d i s c r e t i o n  un less  they hadmason t o  be l i eve  and d id  5.n 
f a c t  be l i eve  a  summons would not be i n e f f e c t i v e .  __-- 

It may wel l  be t h a t  i f  t he  ma t t e r  were before  t h e  
Court f o r d e c i s i o n  it would be held  t h a t  t h e  a r r e s t  i n  

t he se  circumstances was not au thor i sed  by law. (See 
Rex v. Thompson) ( 2 ) .  

(1964) P. & N.G.L.R. 84 1:) (1909) 2 K.B. 6-14 



I n  view of t h e  l a r g e  number of a r r e s t s  which a r e  

made e i t h e r  f o r  purposes not au thor i sed  by law o r  wi thout  
any proper  e x e r c i s e  of d i s c r e t j o n  j t  would appear d e s i r a b l e  

f o r  t h e  guidance of o f f i c e r s  t o  br ing t h e  New Guine? 
l e g i s l a t i o n  i n t o  l i n e  with  t he  Papuan law and t o  s p e l l  ou t  

the  cons idera t ions  t o  be taken i n t o  account before  an 
I a r r e s t  i s  m ~ d e .  

So l i . c j to r  f o r  t h e  Appellant i G.R. Keenan, Acting Publ ic  
S o l i c i t o r .  

S o l i c i t o r  f o r  t h e  Respondent: P.J. Clay, Crown So l j . c i t o r .  


