
OF PAPUA NEW GUINEA \ , Monday1 
1 8 t h  November, ' 1974 .  

Appeals  Nos. 129 ,  131 ,  1 3 2  & 133 

. . 1 9  74 - 
18 Nov. 

MOUNT 
HAGEN 

M E K  YWBE 

. . and 

ALBERT FPRAPO ORAKA 

. . 

. . 

NOMBRI KONLGL 

. and 

P.LBERT .FARAP0 ORMA 

and 

ALBERT FARAPO ORAKA 

W.41 PAKI 

and  

ALBERT FARAP0 ORAKA 

REASONS FOR DECISION 

Respondcnt  

A p p e l l a n t  

Respondent  

A p p e l l a n t  

Respondent  

. , 

A p p e l l a n t  

These a p p e a l s  ori .gj .nate from an i n c i d e n t  which 
o c c b r r e d  a t  t h e  Min j  p o l i c e  s t a t i o n  on  4 t h  August, '  1974.  . . .  

O n t h e  p r e v i o u s  dey  3 r d  August,  one  Kin.ts Obe had a l l e g e d  
t h a t  h e  was a s s a u l t e d  by  two pol jcemen.  He was a sked  t o  
come t o  t h e  s t a t i . o n  t h e  f o l l o w i n g  d a y  t o  j - d e n t i f y  t h e  

pdlicemim w h i c h  he d i d  a n d  t h f  po l i cemen  were c h s r g e d  and 
were b e i n g  e s c o r t e d  by  t h c  r e s p o n d f n t  t o  t h e  c e l l s .  They 

were a s s a u l t e d  by .Kints  Obc: and t h r e e  o t h e r  men. A ' l i - r g e  . , ' ' .  

'number of o t h e r m e n  joi.n.ed i n  t h c . a t t a c l c  upon t h e  police 
a s  a  r f s u l t  of which a  number of  p o l i c e  were a s s a u l t e d  

and  one  r e n d e r e d  unconsc jous .  : A s  ? r e s u l t  o f  t h e  i n c i d e n t  
f o u r m e n  were chprged w i t h  u n l a w f u l l y  str;.kinrr one  o f  t h e  . 

' 

4 

p o l i c e ,  Koyem: h e  was n o t  t h e  po l i ceman  r e n d e r e d  uncon-  
s c i o u s ,  who was Bagaga, and nospec i f4 : c  acG.on a p p e a r s  

t o  have been t a k e n  i n  r e s p e c t  of t h i s  a s s a u l t .  The f o u r  men 
were c o n v i c t s d  a n d f i n e d  820 i.n d e f a u l t  t w e n t y  d a y s '  

imprisonment.  



. . 

. O n . t h e  same d a y  24 men i n c l u d i n g  t h e  f o u r  who had  

been c h a r g e d - w j t h s t r i k i n g  were ~ h a r j e d  w i t h  behaving .in a' 
. . ~ i o t o u s  man le r .  . . 

. . 

. . 
F i v e  o f  t h e s e ,  incLuding t h e  f o u r  . . ~ h o  h r d  been 

c o n v i c t e d  e a r l i e r  o f  a s s a u l t ,  p l e a d e d  guilty. They were  

f i n e d  840 each  i n  d e f a u l t  two months1  i.mprisonment cumuls t jve ,  
. . where a p p l i c a b l e ,  t o  t h e  e a r l i e r  s e n t e n c e f h n t  day. ' 

, 

. I  . . . N i n e t e e n - p l e a d e d  no t  g u i l t y  and o f  t h e s e  t h e  
. . 

p r e s e n t  a p p e l l a n t s  h w e  appea led  ,?g;.inst b o t h . c o n v ; c t i o n  s n d  

: s e n t e n c e .  
. . . ,  .. . . . .  . .  . 

. . 
A nurnbe io f  g&mkls o f  a p p e p l  a g a i n s t  c o n v ? c t j o n  

. . 
were r a i s e d  b u t  ' the&rias  o n l y  one  o f  any  subs t r 'nce .  Lt 

w2i argued t h a t  t h e  ev5.clence b e f o r e  . . t h e  ~ o u r t ' w a s  j n s u f f -  
-:-- .-.- ... i c i e n t  t o  convj .ct  b e c a u s e  of t h e  genes-al n a t u r e  of t h e  

p d l i c e  ev idence  o f  j d e & i f i c a t i o n  &id ,  ' & ' t h r e e  cases ,  t h e  
d e n i a l ' b y  t h e  accused  i n  s t a t e m e n t s  t o  - t h e  c o u r t  of  m y  

. . , p a r t i c i p a t i o n  i n  t h e  r i o t o u s  behav. iour ,  : 
. . 

. . .  . . 
. . . . 

't i s  t r u e  t h a t  t h e : l 3 e n t i f  j cat i0.n b y  t h e  p o l ?  c e  . .  . 
w i t n e s s e s  was gene?-51 - "I r ecogn5se  t h e  defend; rn ts"  .- ?nd 

' 

t h e t  n o  e v i d e n c e  wirs g i v e n  o f  wh2t t h e  a p p e l l a n t s  i n d i v i d -  
u a l l y  were a l l e g e d  t o .  h& .done. 

. . 
. . 

. .  he L o c a l  C o u r t ?  Act g i v e s  t h e  C o u r t  por..er t o  

: r e c a l l  any w; tnes s  i.f n e c e s s a r y ,  and I t h i n k  ;.n c j r c u m s t a n c e ~  

. . 
s u c h  a s  t h i s  where . on ly  g e n e r a l  e v i d e n c e  i s  g j v e n  of p e r s o n s .  

?.dting co l l ec t i "e l , \ / ,  and t h e i r  j d e n t i f i c a t i 6 n  js ~ l s o  o f  n 

g e n e r a l  n a t u r e ,  t h a t  t h e  C b u r t  s h o u l d  u s e  i t s  po$.we$ t o  
o b t a i n  more p ~ r t i c u l a r i s e d  ev idence  where t h e  d e f e n d a n t s  

deny b e i n g  invo lved .  . , 

. . 

. The C o u r t  c o u l d  t h e n  h t 3 s f y  i t s e l f  a s  t o  t h e  

. . s u f f i c i e n c y  o f  ' the  i d e n t i f i c a t i o n .  I t  m2y '*!ell be t h e  
. . 

pQl:.ce w i t n e s s e s  were w e l l  a c q u a i n t e d  ~ : i t h .  t h e  a p p e l l ~ n t s :  
' 

. . on t h e  o t h e r  h ind  they'may n e v e r  have seen  them b e f o r e  j n  

which c a s e  t h e  Couy t  would requi!-e more d e t a i l  o f  how t h e y  

were i d e n t i f i e d  b e f o r e  i t  c o u l d  b e  s a t i s f i e d  t h e r e  w?.s n o t  
. . a c a s e  o f  .mi s t aken  i d e n t i t y . .  

, . 

As t o  t h e  - a p p e l l a n t s t  d e n i a l  o f  !r~volvem,ent,  t h e  
C o u r t  shdu ld  keep jn  mind t h a t  mere p r e s e n c e  when an o f f e n c e  

i s  committed does  n o t  make a  p b r s o h  g u i . l t y  of  t h z t  o f f e n c e .  



Some .parti.cipat;.on o r  en&ragement o f  t h e  ' o f f e n d e r s  'should 
. . .  b e  shown. . . 

. . 
O n t h e  whole I t h i n k  t h e .  cases  should be . r emi t t ed  

f o r  rehenr ing  t o  c lar5 . fy  t h e  ques t ion  o f . . i d e r t i . f i c a t i q n  2nd 
participation. . .  . 

gut  t h e r e i s  e l s o  an a p p e l  a g a f n s t  s e s t e n c e  on t h e  
. . ground t h a t  t h e  sentence o f  t h z e e  months1 imprisonment i.5' ', 

m a n i f e s t l y  excess ive ;  and i.t  i s  argued t h a t  s j n c e  t h e  
a p p e l l a n t s  have a l r e a d y ' s e r v e d  f i v e  and a h a l f  weeks t h e y  
have been adequa te ly  .and accordi.ngly t h e  canes 

. . should not  b e  s e n t  . h c k  . for*'&hea&ng bu t  t h e  conv;ct inns  
. . s i i p l y  mashed.  . . 

. . ..- 
. . 

. , The o n l y  b a s l s  on vhich it i!:: argued t h a t  t h e  
. . sentences '  a r e  excess3 .vear i  s e s  o u t  of.  t h e . ' d i s p a r i t y  i n  : 

:sentence . . between t h a t  g5ve.n t o  . the f i .ve  men rho pleaded. 
g u i l t y  - a 8 4 0 f i n e  -, and t h e . s e n t e n c e  of t t i r6e  months' 

. . 
imprjsonment g i v e n  - t h o f e : c o n v ~ c t e d  on a p l e a  of n i t  & ~ i l t ~ .  

. . Unfor tune te ly  , t h e  n o t j c e  of appea l  d i d  n o t  speol.fy . . 
. . 

d i s p a r i t y .  of sen tences  a s  a ground of . r p p e a l  ?nd accordSngly 
. . ' ' 

t h e  m a g i s t r a t e  i.n h i s  r e p o r t  d i d  not  g:ve r e a s o n s ' f o r  t h e  
' d i , spa r i ty .  There may hare  been good reasons  b u t ,  i n  d e f a u l t  

, of them, I would regard a $40 f j n e  as g r o k s l y  i n ~ d e q u a t e  '& 
. , 

. t h e  cj .ccumstmces .of t h e  offence.  It covered t h e  % s ? u l t s  . . 

. which rendered a policeman unconsc5ous. It was a f l a g r a n t .  
t a k i n g  of t h e  l a v  i n t o  t h e i r  own hands d e s p i t e  t h e  facC . . 

. t h a t  t h e  policemen accused o'f t h e  e a r l j e r  a s i a u l t s  p g a i n s t  
one of t h e  de fendan ts  had been c h a r g e d a n d  were i n  custody. 

Obviously t h e  de fendan ts  could. have b e i n  charged wi th  much 
. . 

more s e r i o u s  o f fences .  I regard  t h e .  t h r e e  'months' sen tence  
. . 

imposed as f a r  from being e x c e g v e .  

 everth he less, t h e  d i s p a r i t y  between t h e  two s e f s  
o f  sentences  remains and t h e  auest ' jon whj.;h.th5.s Court  

' .must anw!er . i s ;  what. a t t i t u d e  should t h e  c o u r t  t a k e  t o  t h i s  
. . 

d i s p a r i t y .  . .  . 

. . 
~ i t h  r e s p e & I  ~ d o p t  t h e  vlew'of  t h e  c o u r t  of 

Appeal i n  Coe (1) i n  vhich Lard P a r k e r  L.C.J. s a i d :  
. . 

- (1). (1969)  53C.A.R. 66 it 7 1  . 

. . 

, . . . 



"The c o u r t  d o e s  i n  g e n e r n l  seek  t o  e n s u r e .  
t h a t  s ek t&c ' e s  a s  f a r  a s  p o s s i . b l e '  

. . 
f a v o u r s b l y  compare one  w i t h  = n o t h e r ,  b u t  

. . t h e y  a r e  n o t  b o h d  t o  do so ant4 when one  : 
f ind .? ,  a s  one  does  jn  t h e  p r e s e n t  c a s e ,  

t h a t  t h e  s e n t e n c e  imposed on t h e  co-accused  

js a w h o l l y  i n a d e q u a t e  sentence . ,  t h i s  C o u r t  

c a n  . s e e  no ground whatever  f o r  mak; n g  t h e  

l a r g e r  s e n t e n c e  s t r j c t l y  compare w j t h  t h e  

lower  one ;  " 
. . . . 

I n o t e  t h a t  t h i s  , s t a t emen t  of t h e  l a w  was 
adop ted  by t h e  Supreme C o u r t  ( i n  ~ a n c o )  of Sou th  A u s t r a l i e  

i n  The Queen v.  Evans ( 2 ) .  

Accordingly  I qu?.sh t h e  c o n v i c t i o n s  and  s e n t e n c e s  

and r e m i t  t h e  c a s e s  t o  t h e  Local  C o u r t ' f a r  r e h e a r j n g .  The 

~ p p e l l a n t s '  b a t 1  $ , . i l l  c o n t h u e  u n t i l  t h e  d a t e  o f  t h e  

r ehea r ing . .  

2 5 S.A.S.R. 183 
. 

S o l i c i t o r  f o r  t h e  .Appel lan ts :  G.R. Keenan, Ac t ing  Public. 
S o l i c i t o r ; . .  

S o l i c i t o r  f o r  t h e  Respondent:  P. J. C l a y ,  Crown S o l i c i t o r .  


