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3, 4 October, 1974 

MOUNT HAGEN. 

THE OUEEN 

v. 

KOPAL WAMNE - 
The accu:jed s tands  charged wi th  t h e  w i l f u l  axe- 

murder o f  h i s  t r u e  brother ,  Temgar Wamne. The deed i s  admitted. 

The i n t e n t  is admitted. The s o l e  defence i s  t h a t  of provocation, 

which, it i s  sa id ,  should reduce the  accused's convict ion t o  one 

of  manslaughter. Provocation i s  s a i d  t o  l i e  only  i n  t h e  words 

spoken by t h e  deceased immediately before Kopal a t tacked him and 

d e a l t  one s i n g l e  s t rong blow which severed t h e  s p i n a l  cord and 

caused instantaneous death. 

The case the re fo re  proposes perhaps t h e  most d i f f i c u l t  

problem now bese t t i ng  t h e  Supreme Court of  Papua New Guinea. What 

i s  t h e  law to  be applied i n  regard t o  provocation i n  charges of 

wi l fu l  murcer under S,301 of  t h e  Criminal Code? Provocation having 

been r a i sed  i n  c ross  ,?xamination of  t he  Crown witnesses,  it i s  f o r  

t he  prosecc t ion  t o  e s t a b l i s h  beyond reasonable doubt t h a t  no amelior- 

a t i n g  provocation sucn a s  i s  allowed by S.304 was of fered .  Defence 

counsel has no t  reque;ted a r e f e r e n c e  of t h e  po in t  i n  i s s u e  t o  t h e  

Fu l l  Court f o r  dec is ion;  and on r e f l e c t i o n  I consider  t h e  accused i s  

e n t i t l e d  t o  a  dec is ion  by me, d e s p i t e  t h e  ext raordinary  d i f f i c u l t y  one 

encounters when one s tud ie s  t h e  r ecen t  dec i s ion  of t h e  H i g h c o u r t  of  

Aust ra l ia  Kaporonov& v. The Qu.een (1) alongs ide  t h e  dec is ions  of  t h e  

cour ts  o f  t h i s  country, those  of  t h e  U.K. and those of  t he  Aust ra l ian  

S ta t e s .  To proper ly  i n s t r u c t  my approach t o  the  f a c t s  proved, I must 

f i r s t  endeavour t o  discover what t h e  p re sen t  law i s .  

Defence Counsel submits t h a t  I should regard the  ma jo r i ty  

dec is ion  of  t h e  F u l l  Court i n  The Queen v. K.J .  8 Anor (2)  as  binding on 

cour ts  o f  f i r s t  ins tance  i n  P a p a  New Guinea, t o  t h e  e f f e c t  t h a t  5.268 

is still t o  be read a s  governing 5.304 of  t h e  Code; a n d t h a t  provocation 

can be c o n s t i t u t e d  by ve rba l  i n s u l t s .  Counsel sugges ts  t h a t  inasmuch as  

t he  judgments of  t h e  J u s t i c e s  o f  t h e  High Court  i n  l<auoronovskv's case ( 3 )  
. . -  .- . . 

may be s a i d  t o  s t a t e  t h a t  5.304 must be read without  t h e  a id  of  5.266, 

they a r e  o b i t e r  and should no t  be regarded a s  binding on me. 

Al terna t ive ly ,  he suggests  t h a t  i f  I consider  myself bound 

by t h e  High Court dec is ion  t o  r u l e  t h a t  S.304 s tands  alone, and i s  intended 

t o  s t a t e  compendiously t h e  connon law p o s i t i o n  o r  otherwise, then I should 

seek t o  f ind  t h a t  t he  common 1a.v a s  applied t o  t h i s  country, should al low 

(1)  (1973) 47 A.L.J.R. 472 (2)  Unreported F.C. Judgment 41  
(3)  (1973) 47A.L.J.R. 4 7 2 .  . ./2 



f o r  verba l  i n s u l t s  themselves t o  c o n s t i t u t e  provocation. I f  t h a t  

pos i t i on  be reached by me, then,  says counsel,  I should t ake  no te  

of t h e  absence from 5.304 ( i n  c o n t r a s t  t o  5.269) of any reference  

t o  d i sp ropor t iona te  r e t a l i a t i o n 3  and I should not  I u l e  o u t  t h e  

accused's r eac t ion  t o  i n s u l t  a s  amounting t o  provocation on t h e  

bas i s  of  i t s  d ispropor t ion  t o  the  i n s u l t .  

I n  Papua New Guinea many judges had construed t h e  Code 

t o  t h e  e f f e c t  t h a t  t h e  provis ions  of  5.268 were t o  be read toge the r  

with those  of  5.304. (The s o l e  exception was Selby, A.J. i n  &q. v. 

John Bomai (4) .  This cons t ruc t ion  while i n  l i n e  wi th  t h a t  adopted 

by t h e  Western Austral ian judges a s  t o  t he  Western Aust ra l ian  Code, 

cont ras ted  wi th  t h a t  adopted by t h e  Court of  Criminal Appeal i n  

Queensland s ince  F&. v. Herl ihy (5), on t h e  Queensland Code. 

Without having given a considered judgment on t h e  po in t ,  I, and I 

be l ieve  o t h e r  judges: from time t o  time, have followed t h e - l i n e  of 

single-judge dec is ions  i n  P.N.G. a s  a mat te r  of comity. 

I n  The Jueen v. K. J. & Anor (6 )  ( supra)  t h e  F u l l  Court 

on a r e fe rence  of quest ions of law was concerned t o  decide how 5.24 

of t h e  Code should be read i n  conjunction with ques t ions  of provocat- 

ion. The mistaken b e l i e f  involved the re in ,  r e l a t e d  t o  an imagined a c t  

o f  sorcery. The s o r c e r y  ~c'$)%%e an a c t  of  so rce ry  may amount t o  a 

wrongful a c t  o r  i n s u l t  within t h e  meaning of S.268 of  t h e  Code. I n  

t h e  argument addressed t o  t h e  Court it was assumed, i n  t h e  s e t t i n g  of  

previous single-judge dec is ions  t h a t  t h e  Sorcery Act re ference  t o  

5.268 imported a re ference  t o  5.304, t h e  ques t ions  having a r i s e n  from 

a charge o f  w i l f u l  murder. I myself considered t h a t  i n  t h e  absence of 

argument on t h e  subjec t ,  t h e  ques t ions  should be d e a l t  with on t h a t  

assumption, without  a binding dec is ion  being made a s  t o  whether t h e  

dec is ions  o f  t h e  Queensland Court of  Criminal Appeal should be followed 

o r  not. The major i ty  decided such a dec is ion  should be made, and ex- 

pressed t h e  view t h e t  t h e  dec i s ions  of  t h e  judges of  t h e  Court s i t t i n g  

a t  f i r s t  i n s t ance  were c o r r e c t  and t h a t  5,268 should be used i n  t h e  con- 

s t r u c t i o n  o f  5.304 o f  t he  Code. The f a c t s  being considered r e l a t e d  t o  

"wrongful a c t s "  r a t h e r  than " insul t s" .  

I n  B. v. M a r u m y u p a  (7 )  Clarlcson, J. followed t h e  

dec is ion  of t h e  F u l l  Court and  dec l ined  t o  fo l low t h e  subsequent 

dec is ion  of t h e  Queensland Court  of Criminal Appeal i n  F&. v. Kaporon- 

(8 )  ( supra)  t h a t  Ss. 268 and 269 a r e  app l i cab le  only t o  of fences  

the  d e f i n i t i o n  o f  which i n  t h e  Code includes t h e  word "assault".  The 

dec is ion  of t h e  Nigh Court a f f i rming t h e  Queensland dec is ion  was no t  

then ava i l ab le .  

I n  9. v. Galamu Obu (9)  Denton, A.J.  i n  considering a 

submission s i m i l a r  t o  t h a t  p u t  t o  me, dec ided  t h a t  he should fo l low t h e  

p r i n c i p l e  es tab l i shed  by t h e  High Court i n  a f f i rming the  Queensland 

(4)  (1964) P.N.G.L.R. 278 (6)  Unreported F.C. Judgment 41  
( 5 )  (1956) 9.5.2. 18 ' (7)  Unreported Judgment 774 . ./3 
(8)  (1972) Q.R. 465 (9)  (1973) 47 A.L.J.R. 472 
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Court o f  Criminal Appeal dec i s ion  i n  Rea, v. (10). 

He found himself un::ble t o  d i s t i n g u i s h  the  p o s i t i o n  obta in ing  i n  

Queensland under thi. Queensland Code from t h a t  under t h e  Queensland 

Code a s  adopted and amended i n  Papua New Guinea. With r e s p e c t  I agree 

with Denton, A.J. i n  being unable t o  apprec ia te  how 5.577 of t h e  Papua 

New Guinea Code with i t s  proviso,  and t h e  Sorcery  Act of  Papua New 

Guinea, could render t h e  High Court dec i s ion  i n a p t  and distinguishable 

fo r  purposes of  P.1t.G. The terms of  t h e  proviso t o  5.577 pmvide  

another  a l t e r n a t i v e  procedure on a t r i a l  o f  w i l f u l  murder, murder o r  

manslaughter, namely t h a t  of  bringing i n  a v e r d i c t  o f  g u i l t y  t o  a 

l e s s e r  charge. They do not  t o  my mind touch t h e  quest ion o f  whether 

5.268 i s  t o  be read con jo in t ly  with S.304. A s  a t  present  advised I am 

unable t o  agree with h i s  Honour t h a t  5.20 of t h e  Sorcery Act was in ten-  

ded t o  make sorcery  ava i l ab le  a s  showing provocation i n  a l l  cases i n -  

cluding homicide, though th;it may be its e f f e c t  i n  r e l a t i o n  t o  vmongful 

a c t s ,  i f  no t  i n s u l t s .  But wi th  respec t ,  I agree  wi th  h i s  Honour t h a t  

t h i s  s e c t i o n  was not  intended t o  bring about any amendment t o  t h e  Code. 

-The majori ty of  t h e  High Court i n .  Ka~oronovskv v. The Q u e q  

(11) ( supra)  (McTiernan, A.C.J., Menzies, Walsh J J s ) ,  agreed t h a t  5.269 
. ~ 

does no t  provide a defence o f  t h e  crime o f  unlawfully doing grievous 

bodily harm.- As I understand t h e  judgnents, they  hold t h a t  t h e  pro- 

vocation provided f o r  by 5.269 i s  r e s t r i c t e d  by 5.268 t o  cases where 

a s s a u l t  i s  an element (i .e.  seemingly, t h e  word "assaul t"  i s  used i n  the  

d e f i n i t i o n )  o f  t h e  of fence  charged. McTiernan, A.C.J. and Menzies, J. 

s t a t e d  "It i s  abundantly c l e q r  t h a t  5.269 has no app l i ca t ion  t o  a person 

unlawfully k i l l i n g  and t h a t  5.304 provides exc lus ive ly  where t h e r e  i s  

provocation f o r  lcilling." (This would seem t o  c a r r y  the  necessary 

impl ica t ion  t h a t  &. v. _Iarumvu~ Usek (12) ( supra)  i n  which provocation 

was a l leged  a s  a defence t o  manslaughter was wrongly decided.) Thei r  

Honours s t a t e d  "It  i s  no t  necessary t o  examine t h e  o t h e r  cons idera t ions  

which tend a g a i n s t  t r e a t i n g  t h e  words "sudden provocation" i n  5.304 as  

"provocation" described i n  5.268. They s t a t e d  "5.291 is i n c o n s i s t e n t  

with inco rpora5ng  the  d e f i n i t i o n  i n  5.268 i n t o  5.304, and expressed t h e  

view t h a t  t h e  w r d s  "sudden provocation" themselves suggested t h a t  t he  

d e f i n i t i o n  i n  S.268 should no t  be taken i n t o  5.304. 

VlOlsh, J. considered it unnecessary t o  d iscuss  t h e  problems 

of t h e  r e l a t i o n s h i p  of Ss. 268 and 269 t o  5s.  291 and 303, and of  t h e  

a p p l i c a b i l i t y  o f  t h e  d e f i n i t i o n  i n  5.268 of "provocation" t o  t h e  use of 

t h a t  word i n  S.30A of t h e  Code. He went on "No doubt my conclusion may 

have l o g i c a l  consequences i n  r e l a t i o n  t o  t h e  ques t ions  whether t h e  t ~ r m  

"provocation" i s  used i n  5.304 i n  the  sense a t t r i b u t e d  t o  it i n  t h e  

d e f i n i t i o n  i n  5.268, and whether 5.259 i s  app l i cab le  i n  some cases of  
.-a 

(10) (1973) 47 A.L.J.R. 472 

(11) (1973) 47 A.L.J.R. 472 

(12) Unreported Judgment 774 s ./4 



al leged manslaughter." 

With respec t ,  I consider  t h e  judgments of  t h e  

major i ty  a l l  have log ica l  consequences i n  t h e  d i r e c t i o n  indica ted  

by Walsh, J. Wilful murders, murders and manslaghters do no t  

neces sa r i l y  include the  commission of  a s sau l t s .  An a s s a u l t  i s  not  

an element ( t h e  word "a s sau l tu  i s  not  used i n  t h e  d e f i n i t i o n )  o f  

t hese  offences.  I f  f o r  t h e  reasons advanced i n  Ka~oronovsky v. 

(13) (supra) t h e  amplif ied type o f  provocation a l leged  by 

S.268 cannot apply t o  t he  l e s s e r  offence o f  unlawfully doing grievous 

b d i l y  harm, I am unable t ~ ~ ~ a p p r e c i a t e  how it can l o g i c a l l y  o r  i n  

i n t e n t i o n  apply t o  t h e  g r e a t e r  of  w i l f u l  murder. / 
/I conclude, a s  d id  Denton, A.J. i n  Galamu's case  (14) 

(supra) ,  t h a t  I am bound t o  apply t h e  p r i n c i p l e  o f  t h e  High Court 

dec is ion ,  r a t h e r  than t h e  e l e c t i o n  of t h e  F u l l  Court i n  The Queen v. 

X .  J. & Anor (15) '@.pra) t o  fol low t h e  previous single-judge dec is -  

ions,  I hold the re fo re  t h a t  5.268 of t h e  Code does not  apply t o  cases 

t o  which S.304 applies.. 

I must now proceed t o  consider  whether verbal  i n s u l t s  

alone may no t  y e t  c o n s t i t u t e  provocation i n  Papua New Guinea. 

I n  e a r l i e r  cen tu r i e s  it was apparent ly  t h e  p r a c t i c e  

t o  regard spoken words a s  s u f f i c i e n t  t o  r a i s e  t h e  q u e s t i o n o f  pro- 

vocation, i f  only i n  except ional  circumstances. (Windeyer, J. i n  

Parker  v. The Queen (16)).  BrennanA.J. i n  &. v. Awabe Pala (17) 

gave cons idera t ion  t o  what might be the  p o s i t i o n  i n  Papua i r r e s p e c t -  

i v e  of S.1168 o f  t he  Code, - i n  t hc  following terms:- 

"Should t h e  a l t e r n a t i v e  view he adopted t h a t  t h e  term 

'provocation '  ir! 5.304 i s  useu i n  i t s  Common Law connotation, 

it seems t o  me t h a t  i n  t h i s  p a r t i c u l a r  s e t  of  f a c t s  it might 

s t i l l  well be open t o  t h e  accused t o  r e l y  upon t h e  u t t e r i n g  

of  t h e  words r e fe r r ed  t o  a s  amounting t o  provocation. 

I t  i s  of  course t r u e  t h a t  i n  c i .v i l i sed  Western Communities 

which apply  Comon Law p r i n c i p l e s ,  t h e  view t h a t  words alone 

cannot be r e l i e d  upon a s  provocation has hardened s i n c e  t h e  

17 th  century. As a genera l  propos i t ion  t h a t  t h e s i s  i s  

hard ly  open t o  d ispute ,  but  i t  does not  n e c e s s a r i l y  follow 

t h a t  t h e  same p r inc ip l e  should apply i n  a  Native Community 

where soph i s t i ca t ion  does not  approach t o  t h a t  o f ,  say, 
17 th  century England, where a  type of i n s u l t  such a s  t h e  one 

here  i n  ques t ion  i s  ca l cu la t ed  and not  i n f r equen t ly  intended 

t o  throw a man i n t o  an ungovernable rage. 

(13) (1973) 47 A.L.J.R. 472 
(14) Unreported Judgment 786 
(15) Unreported Judgment F.C. $1 
(16) 111 C.L.R. 610 p.653/4 
(17) Unreported Judgment Iio. 170 



The e l a s t i c i t y  which should properly govern t h e  approach 

t o  t h i s  ques t ion  o f  provocation was emphasised by Viscount 

Simon i n  de l ive r ing  judgment i n  which the  learned law Lords 

concurred i n  Ho:mes v. D i rec to r  of Publ ic  Prosecutions (18): 

'There a r e  two observat ions which I d e s i r e  t o  make i n  con- 

clusion.  The f i r s t  i s  t h a t  t h e  app l i ca t ion  of common law 

p r i n c i p l e s  i n  mat te rs  such a s  t h i s  must t o  some extent  be 

cont ro l led  by t h e  evolu t ion  of  society.  For example, t h e  

in s t ance  given by Blackstone (Comrentaries', BookIV., p. 191, 

c i t i n g  an i l l u s t r a t i o n  i n  Kelyng p. 135), t h a t  i f  a man's nose 

was pul led  and he t h e r e u p ~ n  s t ruck  h i s  aggressor  so a s  t o  k i l l  

him, t h i s  was only manslaughter, may v e r y w e l l  represent  t h e  

n a t u r a l  f ee l ings  o f  a p a s t  time, but  I should doubt very much 

whether such a view should necessar i ly  be taken nowadays. The 

i n j u r y  done t o  a man's sense of  honour by minor phys ica l  

a s s a u l t s  may wel l  be d i f f e r e n t l y  est imated i n  d i f f e r i n g  ages. 

And, i n  t h e  same WAY, one can imagine i n  t hese  days a t  any 

r a t e ,  words o f  a v i l e  cha rac t e r  which might be ca lcula ted  t o  

depr ive  a reasonable man of h i s  customary se l f - con t ro l  even 

more than would an a c t  o f  phys ica l  violence.  But, on t h e  

o t h e r  hand, a s  s o c i e t y  advances, it ought t o  c a l l  f o r  a h igher  

measure o f  se l f -cont ro l  i n  a l l  cases'".  

That by 1946, cu r ren t s  o f  opinion were again drawing 

t h e  cour ts  towards t h e  e a r l i e r  p r a c t i c e  of  f i nd ing  provocation i n  

spoken words alone, n p r a c t i c e  which I might speak of  as  remaining 

i n  gremio t h e  common law, appears  i n  a f u r t h e r  passage i n  m,' case 

'19' '! upra)  where Viscount Simon s t a t e s :  "Words alone i n  circum- 

stance.; of  a most ex:reme and e x c e ~ t i o n a l  cha rac t e r  could be accepted 

a s  s u f f i c i e n t " .  I n  conunenting on case  (20)  ( supra)  Dixon, C.J. 

i n  P a r k e r ' s  ca se  (21:i (supra)  s t a t ed :  "In v. Direc tor  of 

Public  Prosecutions (22) ( supra)  i - t  was held t h a t  provocative words 

without a c t i o n  d i d  no t  a f ford  s u f f i c i e n t  provocation t o  reduce t o  

manslaughter a homicide t h a t  otherwise amunted  t o  murder. This was 

not  1a:d down abso1ui:ely" (emphasis mine) "but s u b j e c t  t o  an ex- 

p lanat ion  of  what was meant by "mere words", and an allowance of  t h e  

exclusion of  cases where the re  a r e  circumstances of  a most extreme 

and exceptional  charzcter;  apparently what was i n  contemplation were 

words of  a ' v i o l e n t l y  provocative '  nature '" .  I t  w i l l  be noted t h a t  

t he re  was apparext ly  a doubt i n  New South Wales whether mere words 

would s u f f i c e  - accordingly s t a t u t o r y  amendments were made i n  1883 

(18) (1946) A.C. 588 p.600/1 (21) 111 C.L.R. p.631 
(19) (1946) A.C. 588 p.600 (22) (1946) A.C. 588 
(20) (1946) A.C. 5C8 ... /6 
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t o  allow f o r  "aggravating i n s u l t i n g  language'' ( ~ ' l i n d e ~ x ; .  J. i n  

Pa rke r ' s  case  (23) ( sup ra ) ) .  That such a i t a t emen t  of  t h e  law 

i n  l i n e  wi th  e a r l i e r  learning had once again become necessary was 
exemplified by t h e  words of  t h e  amending Homicide Act 1957 (U.K.) 

where provocation i s  dec lared  t o  a r i s e  p o t e n t i a l l y  from " th ings  done 

o r  by th ings  s a i d  o r  by both together". Lord Denning i n  h a l i ' s  case  

(24) ennunciated the  d e s i r a b i l i t y  of  shaping and moulding t h e  common 

law t o  the  n e c e s s i t i e s  of al- tered environments i n  which it was p l an ted , .  

so t h a t  it might accard with the  needs of  p a r t i c u l a r  peoples. Crnithers, 

J. i n  F&. V. Rumint; GorG (25)  apparently intended t o  make such a 

shaping o f  t h e  common law i n  rul in,?  t h a t  i n  Papua New Guinea t h €  com- 

mission o f  adu l t e ry  Followed by a l a t e r  discovery of it could ir: t h e  

circumstances of  t he  p r i m i t i v e  soc i e ty  be aliowed t o  c o n s t i t u t e  provo- 

cat ion.  This despi t f ,  h i s  Honour's underi;tanding t h a t  i n  England t h e r e  

was a Rule o f  Law t h a t  on1.y t h e  discovery of  a spouse f l ag ran te  d e l i c t o  

could be regarded a s  s u f f i c i e n t  t o  induce 10:s of  cont ro l  Lcadicg t o  

f a t a l  violence. 

The p r inc ip l e s  and r u l e s  of  t h e  comnon law and equ i ty  t h a t  

were i n  fo rce  i n  EngLand on 9 May 1921 a r e  t o  be applied i n  New Guinea 

so f a r  a s  t h e  same c m  be applied t o  t he  circumstances o f  i;hs Te r r i t o ry .  

(See S.16 Laws Repeal and Adopting Act 1921/33). Pa t en t ly ,  it has been 

t h e  experience of  t h o  judges o f  t h e  Supreme Court i n  Papua New Guineas 

t h a t  t h e  v a s t  major i ty  of  t h e  cases  i n  which provocation i s  argued a r e  

cases involving v e r b a l i n s u l t s  of  a most co lou r fu l  character .  I t  has 

been repeatedly  accepted by t h e  cou.rts .that such predispose Papua New 

Guinean men, a t  l e a s t ,  t o  v i o l e n t  savage reac t ion .  That t h e  cour t s  

z m s i d e r  i t  necessary t o  have ava i l ab le  some such ameliorat ion of  t h e  

laws of  homicide under t h e  Code, a s  was provided by t h e  doc t r ine  of  

provocation, i n  t h e  numerous cases  involving ve rba l  i n s u l t s ,  i s  suf -  

f i c i e n t l y  shown by the  almost t o t a l  unanimity of t h e  judges i n  seek- 

ing  t o  f ind  S.268 opera t ive  alongside 5.304 i n  homicide cases.  This 

a t t i t u d e  was being maintained a g a i n s t  t he  persuas ive  dec is ions  t o  t h e  

contrqsy on t h e  parent  Queensland Code by t h e  Queensland Court of  

Criminal Appeal i n  t he  Code's home S ta t e .  I f  t h e  a t t i t u d e  t o  ve rba l  

i n s u l t s  p reva i l i ng  i n  t he  U.K. i n  t h e  l a t e  19 th  and 20th cen tu r i e s  

were t o  have been followed i n  Papua New Guinea then .  a r e s u l t  completely 

unsui tab le  t o  t h e  circumstances of  Papua New Guinea, would i n  my opin- 

ion, and I confidently s t a t e  i n  t h a t  of a l l  judges who have served 

here, have been effected.  By such an i n t e r p r e t a t i o n  I do not  t h ink  

it could be s a i d  t h a t  t h e  p r i n c i p l e s  of law and equ i ty  were being 

applied - f o r  i n  e f f e c t  t h e r e  would have been l i - t t l e  o r  no amelior- 

a t i o n  of  t h e  s t r i c t  law a s  t o  homicide. I f  t h e  s tatements  holding 

verbal  i n s u l t s  alone d id  no t  c o n s t i t u t e  provocation, were applied 

i n  Papua New Guinea; then it would not  I th ink  be an exaggerat ion 

(23) 111 C.L.R. p.631 (24) (1956) 1 Q.B. (25) (1963) P.N.G.L.R. 81 



t o  say t h a t  f o r  most p r a c t i c a l  purposes, the p r i n c i p l e  of  

pmvocation was not  being applied.  I f  they represented t h e  

common law then they could not  p r a c t i c a l l y  be applied t o  t h e  

then (and s ince )  circumstances of  t he  T e r r i t o r y  without render- 

ing  t h e  d o c t r i n e  of pmvocat ion  almost nugatory. 

On one view I take ,  t h e  01der . learn ing  t h a t  ve rba l  

i n s u l t s  alone could c o n s t i t u t e  provocation, ought 'to be viewed 

as  remaining i n  gremio t h e  common law, ready t o  be applied t o  

s u i t a b l e  exceptional  and extreme circumstances. And I w u l d  

regard t h e  temperament and undoubted s u s c e p t i b i l i t i e s  of t h e  

p r imi t ive  peoples of Papua New Guinea a s  r a i s i n g  such exceptional  

and extreme circumstances, c a l l i n g  f o r  t h e  app l i ca t ion  of  t h a t  

older-doctr ine.  

Mann, C.J. i n  v. Brown River  Timber (26) 

was considering t h e  r a t h e r  d i f f e r e n t  ambulatory common law adoption 

provis ions  of  t h e  Papua a c t  (Courts and Laws Adopting Act 1889 Papua 

(amended)). He sa id  "If  t h e r e  i s  no law on a sub jec t  it i s  t h e  funct-  

ion  of  t h e  ColmoilLaw Courts t o  extend and mould es tabl i shed  p r i n c i p l e s  

t o  make t h e  case  .... I th ink  t h e  judges should be ready t o  f i l l  

omissions a s  wel l  a s  t o  make judgments . .. . I t  i s  a proper i n t e r -  

p r e t a t i o n  o f  t he  Ordinance t h a t  t h e  funct ion of t h i s  cour t  i s  t o  

develop t h e  common law s o  a s  t o  f i l l  what would otherwise be a gap." 

Al terna t ive ly ,  then i f  t h e  s tatements  of  t he  law a s  t o  

provocation i n  t h e  twenties  could not  be applied s u i t a b l y  t o  t h e  

circumstances of t he  times i n  New Guinea, and f o r  t h e  reasons above 

I hold they could not be, and it was considered no s u i t a b l e  law a s  t o  

provocation by verbal  i n s u l t s  was ava i l ab le ,  t h e  cour ts  should i n  my 

opinion mould the  law, o r  f i l l  t h e  gap s o  a s  t o  make 'the common law s u i t -  

ab le  t o  t h e  needs of  t h e  people and t h e  times. 

I n  my opinion, on a co r rec t  understanding and app l i ca t ion  

of t h e  common law t o  Papua New Guinea, i t  should be held, i r r e s p e c t i v e  

of  S.268 t h a t  verba l  i n s u l t s  a lone  may c o n s t i t u t e  pmvocation under 

5.304 of  t h e  Code. 

Holding t h e  view a s  I do t h a t  S.304 of  t he  Code i s  merely 

a s h o r t  form statement  of  t h e  common law doc t r ine  o f  provocation, I 
attempt t o  d i r e c t  myself by not ing  t h a t  "it i s  only  t o  t h e  common law 

t o  which reference  can be had t o  determine the  circumstances i n  which 

provocation however defined,  reduces a k i l l i n g  from murder t o  mans- 

laughter". Kaooronovsk~ v . The Queen (27) (supra) .  

Up u n t i l  and inc luding  Mancini's case  (a) it was held 

t h a t  " the  mode of resentment must bear  a reasonable r e l a t ionsh ip  t o  t h e  
.. 
(26) (1964) P.N.G.L.R. 167 
(27) (1973) 47 A.L.J.R. p.475 
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provocation i f  t h e  of fence  i s  t o  be reduced t o  manslaughter". 
Following upon t h e  i957 U.K. amendments, Viscount Simon's words 

as  quoted have been commented on i n  P h i 1 j . i ~ ~  v. The Queen (29) by 

Lord Diplock, and iic &. v. &;oh (30) by t h e  Court of  Criminal 

Appeal i n  t h e  l i g h t  of  t h e  s t a t u t o r y  amendment i n  1957 - a s  

requi r ing  q u a l i f i c a t i o n .  However t he  law t o  be appl ied  by me 

i n  cons idwing t h e  doc t r ine  of provocation a t  common law, should 
t h a t  

be a s  I u;iderstand, l a i d  down by t h e  High Court i n  DaCosta's ca se  

- (31) an appeal  f r m  t h e  Northern Te r r i t o ry  (cp. &g. v. luiinihwt 

(32). Th.: doc t r ine  of  propor t ionctc  r e t a l i a t i o n  and t h e  import3t.- 

ion  of  th.2 c o n c e p  c f  t h c  reasonsbla mar. i n t 3  t h e  d e f i n i t i o n  of 

provocation, has arcused academic z r i t i c i s m  - bu t  never the less  

seems f i r i l l y  entrenched. A s  Windpier, J. s t a t e s  i n  Pa rke r ' s  case 

(33) ( supra)  comment5ng on Lee Chw Chi& v. &&&en (34) :- 

"An i n s u l t  may cause. s t rong reseni:ment but  an ord inary  man does 

not  on t h a t  account so f a r  f o r g e t  h i m e i f  as  t o  use a  deadly we3pon. 

Thc r u l o  :hat  t h e  2 c t  pro-voked mus-t bear  s o m  reasonable r e l a t i o n  

t o  t h e  pr!,vocative c c t  i s  now a u t h ~ r i a t i v e l y  recogniscd by t h e  

common  la?^". 

I ~~:oulC s u b s t i t u t e  fox purposes of  coi'lsidering a Papua 

New Guinei v i l l a g c  ~ i t u a t i o n ,  t h e  phrase "An ord inary  v i l l a g e r  docs 

not  on t h i ~ t  account so f a r  f o r g e t  himself a s  t o  use  a  deadly weapon 

with deadly  in t en t . "  

The prcsecution must d iscount  a  provocation cons i s t i ng  

of  t h r e e  clemen-ts, sn a c t  of provocation, t he  l o s s  o f  s e l f - con t ro l  

a c t u a l  and reasonable, and a r e t a l i a t i o n  propor t ionate  t o  t he  pro- 

vocation. 

I propose t o  t u rn  now t o  a  cons idera t ion  of t h e  evidence 

i n  t h i s  case.  But before doing so ,  I rcmind myself t h a t  t h e  words 

of t h e  House of  Lords i n  casc (35) ( supra)  "where the  pro- 

vocation i n s p i r e s  an ac tua l  i n t e n t i o n  t o  kill .... o r  t o  i n f l i c t  

gr iev ious  bodi1.y harm, t h e  d o c t r i n e  t h a t  provocation may reduce murder 

t o  manslaughter seldom applies", have not  been approved i n  t h e i r  appar-  

e n t  meaning; but  should-be . l imi ted  t o  premeditated in t en t ion  formed 

independently of  -the provocation - Dixon, C.J.. i n  Parker ' s  case (36)  

(supra)  a s  approved by Pr ivy  Council ( 3 7 ) .  

The evidence e s t ab l i shed  t h a t  t h e r e  had been a h i s t o r y  

o f  d i f f i c u l t i e s  between t h e  accused and h i s  wife. Apparently t h e  

accused had on previous occasions sought and been refused t h e  help 

of h i s  bro ther  ( t h e  present  v i c t im)  t o  ensure t h c  r e tu rn  t o  him of  

t h e  accused's  wife and ch i ld  - apparent ly  by t h e  s a t i s f a c t i o n  of 

br ide  p r i c e  payments. I have no doubt t h a t  t h e  accused smarted under 

t h i s  r e f u s a l .  On the  f a t a l  day which dawned r a in ing ,  and i n  t h e  dim 

l i g h t  o f  faggots  i n s ide  the  house, t he  b ro the r s  discussed whether 

(29) (1969) 2 A.C. p.138 ( 3 2 )  (1973) N.S.W.L.R. p.665 

35) A.C. 588 p.398 , 
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work should be undertaken.5.n t h e  gardens that-day.----Theaccused 

agal0;iraises-the question of  h i s  grievance with h i s  wife - he 

f e l t  her  absence on such a day; - t he  b ro the r  being t i r e d  of  t h e  

sub jec t  used strongl,y.abusive words. These w e r e  t r ans l a t ed  from Mid 

Wahgi i n t o  English a s  "Go and s l eep  i n  t h e  t o i l e t  and t e l l  about  

it there". A phrase comparable i n  meaning t o ,  bu t  s t ronger  i n  

e f f e c t  than, %hat  common i n  o t h e r  s o c i e t i e s  among t h e  imnature 

and those  seeking t o  abuse "Go t o  t h e  . . . " (using a vulgarism). 

Undoubtedly t h e  remark was intended t o  annoy and it d id  g r e a t l y  anger 

t h e  accused. He appears t o  have jumped up immediately and swung a 

blow wi th  t h e  cuttirig edge of  h i s  axe t o  t h e  back of  t he  speaker ' s  

neck with ve ry  considerable force.  The speaker was seated.  He d i ed  

instantaneously.  The accused admitted t h a t  he intended t o  p u t  h i s  

b r o t h e r . t o  death.  There was evidence t h a t  t h e  phrase  used about 

s leeping  i n  t h e  t o i l e t  was a ' rubbish '  word t h a t  would be used by a 

v i l l a g e r  who was c x s s  and wished -to annoy someone, and t h a t  when 

such an e:ipression i s  used - I quote the  apparent ly  vernacular  and, no 

doubt imperfec t  ~ u s i . r a l i a n / ~ n g l i s h  t r a n s l a t i o n  - "We g e t  crook" - 
"It r e a l l y  upse ts  us" - "We f e e l  l i k e  teking an axe on t h e  person t h a t  

says tha t " .  But t h e  witness had apparently never seen anyone g e t  up 

and c u t  another  who had used comparable w r d s .  

I pause: t o  say  t h a t  obviously t h e r e  a r e  many ways o f  using 

an axe e i t h e r  wi th  the  f l a t  head o r  by way of  a l e s s e r  c u t  even, t o  

express resentment, s h o r t  of  a homicidal a t t ack .  We come across  such 

inc iden t s  f a i r l y  frequently.  

I obsesved t h e  accused c lose ly  throughout t h e  t r i a l  and 

t h e  manner and de l ive ry  of  h i s  statemen-t from t h e  dock. My impression 

i s  t h a t  he i s  of  a bold, a s s e r t i v e  and somewhat aggress ive  manner. I 

.---satisfied t h a t  t h e  i n s u l t s  used were such a s  might cause an ord inary  

v i l l a g e r  t o  l o s e  cont ro l  o f  himself ,  and t h a t  it d i d  s o  a f f e c t  t h e  accused. 

I am s a t i s f i e d  he k i l l e d  h i s  b r o t h e r  i n  t h e  hea t  of  pass ion  

caused by sudden provocation and before t h e r e  was time f o r  h i s  pass ion  

t o  cool. 

I bear  i n  mind t h e  onus o n  t h e  Crown t o  e s t a b l i s h  beyond 

reasonable doubt t o  t h e  cont rary  cf the  ' fac tors  which would admit of 

provocation reducing t h e  sentence. I f ind  e s t ab l i shed  t o  my mind beyond 

reasonable doubt by t h e  evidence, t h a t  t h e  a c t  of  t h e  accused i n  a t t ack ing  

h i s  blood b ro the r  with t h e  c u t t i n g  edge of  t h e  axe with g r e a t  force ,  with 

t h e  i n t e n t  t o  k i l l ,  was so o u t  of proport ion t o  t h e  i n s u l t  o f f e red  t h a t  

no reasonable man i n  t h e  accused's  s i t u a t i o n  would have so acted. The 

weapon used, t h e  fashion, t h e  force,  and f e l l  i n t e n t  of  t h e  blow, render  

t h e  r e t a l i a t i o n  of a kind o u t  of a l l  p ropor t ion  .to t h e  i n s u l t  o f f e red ;  

so d i sp ropor t iona te  as  t o  d i s e n t i t l e  t he  accused t o  t h e  b e n e f i t  o f  a 

/ ..,'lo 



f inding o f  provocation. 

I convict t h e  accused of wi l fu l  murder. 

Crown Prosecutor J. Greville-Smith Publ ic  S o l i c i t o r  N.H. P r a t t  

Counsel Georgeson and Maino Counsel I .  Roddenby 


