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J' . No. W.S. 92 of 1971 ( 

I N  THE SUPREME COURT CORAM: LALOR, J, 

OF PAPUA NEW GUINEA Tuesday, 
23 September, 197 4. 

BETWEEN: 

CONSTANTINO ALFRED0 'DIAZ 

- P l a i n t i f f  

and 

DILLINGHAM CORPORATIO1.I OF 
NEW GUINEA PTY. LTD. 

- Defendant 

In  t h i s  ac t ion  t h e  p l a i n t i f f  claims damages f o r  
p e r s o n a l i n j u r i e s  sus ta ined  by him and caused by t h e  

negligence of t h e  defendant. 

On t h e  13 th  October, 1968 a t  approximately 7.00 

p.m. t h e  p l a i n t i f f  was a passenger i n  a motor veh ic l e ,  

owned by t h e  defendant and dr iven  by i t s  employee, t r av -  

e l l i n g  from Kieta t o  Panguna. The road was a windy d i r t  
road wi th  sharp curves and s t eep  r i s e s  and i n c l i n e s .  It 
was a narrow road on which two veh ic l e s  could pass  very 
ca re fu l ly .  I n  t h e  d i r e c t i o n  of t r a v e l ,  t h e  lef t -hand 

s ide  o f  t h e  road was bounded by a c l i f f  f ace  and t h e  
right-hand s i d e  by a deep p rec ip i ce  f a l l i n g  away a t  an 
angle of some s i x t y  degrees. About a mile  from Kieta ,  
t h e  d r i v e r  came upon a group of New Guineans walking along 

... . 
t h e  road some twenty yerds i n  f r o n t  of t h e  vehicle .  

' ' W i e o u t - a l t e r a t i o n - . o f  speed, ~. he swung t h e  veh ic l e  t o  t h e  
right-hand s i d e  of t he  road p & t i a l ~ ~  leaving t h e  d i r t  

c .  . 
sur face  and with  h i s  o f f - s ide  wheels & t h e  g ra s s  verge 

of t h e  He t r a v e l l e d  along ti& verge same .,, 

twenty o r  t h i r t y  f e e t  when t h e  vehic le  s t ruck  a water 
course ,  r o l l e d  over t h e  edge of t h e  p rec ip i ce  and f e l l  

some one hundred and f i f t y  f e e t  before  coming t o  r e s t .  

The p l a i n t i f f  was thrown from the  vehic le  and was found 

a f u r t h e r  t h i r t y  f e e t  below it. He su f f e red  a f r a c t u r e  

of t he  L I ver tebra  which severed t h e  lowest p a r t  of t h e  
s p i n a l  cord and nerves. As a r e s u l t  of t h i s  i n j u r y ,  he 
is ,  and w i l l  remain, paraplegic .  



The defendant does not d i s p u t e  h i s  v i ca r ious  

l i a b i l i t y  i f  h i s  employee; t he  d r i v e r  of t h e  v e h i c l e ,  

i s  found t o  have caused t h e  p l a i n t i f f ' s  i n j u r i e s  by h i s  

negligence.  

I There can be no doubt a s  t o  t h e  duty of ca r e  

owed by t h e  d r i v e r  t o  t h e  p l a i n t i f f  a s - a  passenger i n  t he  
veh i c l e  which he was dr iving.  Equally,  t h e r e  can be no 
doubt t h a t  any reasonable  person would f o r s e e  phys ica l  

i n j u r y  t o  a  passenger  from an acc ide~nt  involving a  motor 

c a r  f a l l i n g  down a  p rec ip i ce .  The ques t ion  then remains 

whether t h e  acc iden t  was caused by t h e  negligence of t h e  
defendant ' s  d r i v e r ,  

I have s e t  ou t  above a b r i e f  o u t l i n e  o f  t h e  

f a c t s .  But i n  consider ing t h e  quest ion of whether t h e  
defendant ' s  d r i v e r  ac ted  with  due ca re  towards t he  p l a i n t -  
i f f  t h e  circumstances e x i s t i n g  a t  t h e  time m u s t  be consid- 

e red  i n  more d e t a i l .  

On t h e  evidence,  t he  road on which. t he  v e h i c l e  
was t r a v e l l i n g  was, i n  any sense of t h e  word, dangerous. 

It was narrow with only l im i t ed  room t o  manoeuvre. It 
climbed s t e e p l y  land curved; i n  a  high r a i n f a l l  a r e a ,  
t he re  was an obvious p r o b a b i l i t y  of e ros ion  by water  
courses a t  t he  edges. Its sur face  was no t  good, being 
d i r t  and metal  and, a t  t h e  time i n  ques t ion ,  it w a s s l i p -  

pery from r a i n f a l l .  On the  s t eep  p a r t s  t h e  veh i c l e ,  
u n d e r  p ressure ,  tended t o  l o s e  i t s  g r i p  on t h e  road and 

. . . . . .. . . . . .  $Lip ., The o u t e r  edge was covered with  g ra s s  f o r  a  
d i s t a n c e .  o f  a f o d t ,  p&haps - s~ igh t ly  more, before  f a l l i n g  

away t o  a  g u l l y  some hundreds of f e e t  deep. The g ra s s  

could only have obscured any danger, p a r t i c u l a r l y  a t  
n ight .  In  a l l ,  a  road upon which t h e  o r d i n a r i l y p r u d e n t  
d r i v e r  would d r ive  wi th  t h e  utmost cau t ion .  

Immediately p r i o r  t o  t h e  acc iden t ,  t h e  head- 

l i g h t s  .o f  t h e  c a r  picked up a  group of New Guineans 

some~twenty yards  i n  f r o n t .  They were walking on t h e  

lef t -hand s i d e  of t h e  road being spread o u t  towards t h e  
cepwe.  The i r  presence added a  f u r t h e r  hazard t o  an 

.? 

a l ready  dangerous road. It reduced t h e  a r e a  of road 
ava i lab le  f o r  t h e  veh ic le .  



The d r i v e r  maintained h i s  speed of some 10-15 

mi les  p e r  hour and, a s  descr ibed above, attempted t o  

pass  t h e  pedes t r i ans  by d r iv ing  with h i s  o f f - s ide  wheels 

on t h e  g ra s s  verge of t h e  p rec ip i ce  when t h e  veh i c l e  

s t ruck  a  water  course and r o l l e d  over  t h e  edge. 

I 
Counsel f b r  t h e  defendant r e l i e d  upon a  s t a t e -  

ment taken from the  p l a i n t i f f  wh i l s t  i n  h o s p i t a l  some 

t h r e e  weeks a f t e r  t h e  acc iden t .  I n  it, he s t a t e d  t h a t  

t he  d r i v e r  was d r iv ing  "qu i t e  ca re fu l ly" .  It was a l s o  

.submitted t h a t  t h e r e  was no absence of ca r e  on t h e  p a r t  

of t he  d r i v e r ,  who, faced ,  with t h e  unexpected emergence 

of pedes t r i ans  on t h e  road adopted t h e  course  he d id  as 

an a l t e r n a t i v e  t o  t h e  p o s s i b ' i l i t y . o f  s t r i k i n g  one of them. 

I do no t  f i n d  t he  p l a i n t i f f ' s  assessment of 

t he  mode of d r iv ing  of any a s s i s t a n c e ,  s i n c e  i t  i s  c l e a r  

from the  evidence t h a t  he was s i t t i n g  i n  t h e  back of t h e  

land c r u i s e r  t a l k i n g  t o  a  f e l l ow  Spaniard. He saw nothing 

and was unaware of how the  acc iden t  happened. 

Nor do I accept  t h a t  t h e  presence of New 

Guineans on t h e  road can proper ly  be descr ibed a s  an 

"unexpected emergence". It can always be expected t h a t  

New Guineans w i l l  be found walking along country roads. 

Nor again,  can I accept t h a t  t he  d r i v e r  

adopted t h e  course he d id  a s  an a l t e r n a t i v e  t o  t h e  poss- 

i b i l i t y  of s t r i k i n g  t h e  pedes t r ians .  He had ample opport-  
un i ty  t o  slow the  veh i c l e ,  and i f  necessary,  s t op  u n t i l  

t he  pedes t r i ans  moved over  t o  a l low him t o  pass  on t h e  

road proper.  

I f i n d  t h a t  t h e  d r i v e r  acted without reasonable  

care  i n  choosing t o  embark on  a  fo reseeab ly  dangerous 

course which any reasonably prudent d r i v e r  would have 
rej&e-&, .. 

SPECIAL IL3AMAGES 

The p a r t i e s  have agreed t h e  amount of ou t  of 

pocket expenses t o  t h e  da t e  of t r i a l  i s  $12,926. 

The disagreement of t h e  p a r t i e s  a s  t o  t h e  

amount of l o s s  of ea rn ings  from da t e  of i n j u r y  t o  t h e  



t r i a l  c en t r e s  around two quest ions .  F i r s t l y ,  whether 

on t h e  evidence t h e  p l a i n t i f f ' s  earnings  over  t h i s  

per iod ,  should be assessed wi th  re fe rence  t o  employment 

i n  t h e  mining cons t ruc t ion  indus t ry ;  and secondly t h e  

e x t e n t  t o  which t h e  p l a i n t i f f  would i n  f a c t  have worked 

during t h i s  period.  

I 
For t h e  p l a i n t i f f ,  it was submitted t h a t  t h e  

evidence shows t h a t ,  by t h e  da t e  of t h e  i n j u r y ,  t h e  
p l a i n t i f f  was committed t o  t h e  cons t ruc t ion  i ndus t ry  and, 
f u r t h e r ,  t h a t  an ana lys i s  o f  t he  f i v e  year  per iod  p r i o r  
t o  t h e  i n j u r y  shows he was a  r e g u l a r  worker i n  t h e  

p a t t e r n  of t h e  cons t ruc t ion  indus t ry ;  t ak ing  ho l idays  

a t  more i r r e g u l a r  i n t e r v a l s  and, i n  t o t a l ,  s l i g h t l y  

longer  than o t h e r  workers, bu t  no t  d i sp ropor t i ona t e  t o  

t h e  t ime worked. 

For the  defendant,  it was submitted,  t h a t  t h e  
evidence i s  of a  s i n g l e  man t r a v e l l i n g  t h e  world, wi th  

no commitment t o  t h e  mining cons t ruc t ion  industry .  

Fur ther ,  t h a t  h i s  h i s t o r y  from t h e  d a t e  of a r r i v a l  i n  
Aus t r a l i a  u n t i l  commencing work i n  Bougainvil le i n  Ju ly  

1968 shows t h a t  he worked orply some 80-84% of t h a t  time. 

Accordingly, it was submitted,  t h e  c a l c u l a t i o n  of l o s t  
ea rn ings  should be on this pe2centage r a t h e r  than a s  a  

fu l l - t ime  wage earner .  

I t  i s  necessary,  thenb  t o  c o n s i d e r , t h e  evidence 

i n  r e l a t i o n  t o  t h e s e  mat te rs .  

The p l a i n t i f f ,  t h e  son off a  miner from t h e  

As tur ias  province of Spain,  was bar* i n  1936 and 'migrated 

To Aus t r a l i a  i n  January 1963. P r i o r , t o  coming t o  

Aus t r a l i a  he had, o n t h e  completion of h i s  primary educa- 
t i o n ,  s t ~ d i e d  a t  a r e l i g i o u s  co l lege  wi th  a  view t o  

becoming a  p r i e s t .  The curriculum appears t o  have been 

comprised of r e l i g i o u s  sub j ec t s ,  r a t h e r  than  s e c u l a r ,  
wi th  t h e  except ion of some languages. He l e f t  t h e  seminary 

i n  l a t e  1957 and spen t  t h e f o l l o w i n g  two years  doing 

m i l i t a r y  s e rv i ce  i n  t h e  army. The next  two yea r s  were 
spent  s tudying ag ra r i an  reform a t  a  t e c h n i c a l  school,  

e i t h e r  a s  o r  with t h e  i n t e n t i o n  of becoming an employee 
of t h e  Lands Department. He migrated t o  Aus t r a l i a  
a r r i v i n g  i n  January,  1963. 

.. 
. . .. 



H i s  f i r s t  n i n e  months i n  A u s t r a l i a  were s p e n t  

i n  a  s e r i e s  of  c a s u a l  jobs  - f r u i t  p i c k i n g ,  o p e r a t i n g  a  
machine i n  a  shoe f a c t o r y  and l a b o u r i n g  i n  a  s tee l -works .  

I n  October ,  1963 he commenced work a s  a  second 

c l a s s  miner w i t h  t h e  SnowMountains A u t h o r i t y  a t  Cooma. 

He remained t h e r e  u n t i l  August,1965 be ing  c l a s s i f i e d  a s  
I 

a  f i r s t  c l a s s  miner  i n  February,  1964. 

A f t e r  a  few weeks' h o l i d a y ,  he  took a  job  a s  a  

machine t o o l  o p e r a t o r  i n  Sydney and remained t h e r e  from 

August, 1965 t o  22nd December, 1965. 

Again, a f t e r  a  f ew weeks' h o l i d a y ,  he  was 

engaged by Utah C o n s t r u c t i o n s  a s  a  f i r s t  c l a s s  miner f o r  
work i n  New Zealand where h e ~ m a i n e d  u n t i l  1 3 t h  December, 

1966 when h e  r e t u r n e d  t o  Sydney. 

From 5 t h  January ,  1967 t o  1 0 t h  J u l y ,  1967 he 

*ias i n  South  America on h o l i d a y s .  

On 2 8 t h  J u l y ,  1967 he  resumed work w i t h  U%?h 

C o n s t r u c t i o n s  i n  New Zealand a s  a  f i r s t  c l a s s  miner  snd 

remained t h e r e  u n t i l  3 r d  J u l y ,  1968. 

On 1 4 t h  J u l y ,  1968 he commenced work w i t h  t h e  

Dil l ingham Corpora t ion  a s  a  f i r s t  c l a s s  miner on t h e  
B o u g a i n v i l l e  Copper p r o j e c t  a t  Panguna i n  New Guinea, 

He remained t h e m  u n t i l  1 3 t h  October ,  1968 when he was 

i n j u r e d  i n  t h e  a c c i d e n t  o u t  of  which t h e  p r e s e n t  proceed- 
.. . . 

i ng  a rose .  . ~ .  

I should now s a y  something concerning t h e  evi- 

dence about  what i s  d e s c r i b e d  a s  t h e  mining c o n s t r u c t i o n  

i n d u s t r y .  It appears  t h a t  t h e  te rm i s  used t o  i n c l u d e  
a l l  work i n  connect ion  w i t h  t h e  e x p l o r a t i o n ,  opening up 

and b u i l d i n g  of mining p r o j e c t s  and i n  . p a r t i c u l a r  c i v i l  

e n g i n e e r i n g  type  work. The i n d u s t r y  i s  r e p r e s e n t e d  on 

t h e  employers'  s i d e  by t h e  A u s t r a l i a n  Mines and Meta ls  . . 

A s s o c i a t i o n  and comprises a l l  t h e  major e x p l o r a t i o n  and 
. . . . .~ 

mining companies operat i .ng a t  n!umerous p r o j e c t s  through- 
o u t  A u s t r a l i a .  .... ~ h e ~ . . ~ o o l - - 0 f 4 o r l c e r s  .. engaged i n .  t h e  
i n d u s t r y  a r e  r e p r e s e n t e d  by t h e  A u s t r a l i a n  Counci l  o f  
Trade Unions. Wages r a t e s  a r e  n e g o t i a t e d  between t h e s e  

. . . .  .. . . - . - b a d l e s  w i t h  s i m i l a r  r a t e s  f o r  p r o j e c t s  throughout  t h e  
i n d u s t r y ,  b u t  w i t h  v a r i a t i o n s  t o  a l l o w  f o r  l o c a l  c o n d i t i o n s ,  



It seems c l e a r  t o  me t h a t  t he  p l a i n t i f f  had 

been a member of t h a t  i ndus t ry  s ince  October, 1963, and 
t h a t  h i s  l o s s  of earnings  up t o  t h e  da t e  of t r i a l  should 

be assessed on t h a t  bas i s .  H i s  s h o r t  per iod  of employment 

i n  a f a c t o r y  i n  Sydney i n  1965 appears t o  have been merely 

f i l l i n g  i n  between mining jobs. The pay was not a s  good 

I 
as i n  t he  cons t ruc t ion  i ndus t ry  and he d id  no t  r e t u r n ,  nor  

in tend  t o  r e t u r n ,  t o  t h a t  type of work. 

With regard t o  t h e  e x t e n t  t o  which t h e  p l a i n t i f f  

would have worked during t h e  a c c i d e n t - t r i a l  per iod  it i s  
c l e a r  t h a t  allowance should be made f o r  per iods  of non- 

pa id  ho l idays ,  and a l so ,  wai t ing per iods  between jobs i f  
it were concluded t h a t  he would have sought work elsewhere 

than i n  Bougainvi l le  during t h i s  per iod.  From the  evi-  
dence it appears t h a t  he intended t o  complete a  two year  
term a t  Bougainville and then v i s i t  h i s  fami ly  i n  Spain. 
He was uncer ta in  a s  t o  t h e  intended l eng th  of t h e  v i s i t  

bu t  p u t  it as  one o r  two months. He would, of course ,  

have been e n t i t l e d  t o  two months' p a i d  ho l iday  a t  t h i s  
time. 

The submission of  Counsel f o r  defendant  t h a t  
t he  evidence showed t h a t  t he  p l a i n t i f f  worked on ly  some 

80% o r  84% of t h e  time i n  t he  per iod  October, 1963 t o  
October, 1968 appears t o  t a k e  no account of t h e  pa id  
ho l idays  t o  which t he  p l a i n t i f f  was e n t i t l e d  dur ing t h a t  

period.  There were obvious language d i f f i c u l t i e s  i n  t h e  
examination of t h e  p l a i n t i f f  and it is  d i f f i c u l t  t o  recon- 

c i l e  t h e  d a t e s  of s t a r t i n g  and f i n i s h i n g  jobs  wi th  h i s  

es t imates  of hol idays  taken. A t  t h e  conclusion of t h e  

Snowy Mountains job, f o r  example, he would have been 
e n t i t l e d  t o  some seven weeks' pa id  l eave  bu t ,  i n  f a c t ,  

commenced t h e  f a c t o r y  job i n  t h e  same month t h a t  he 
f i n i s h e d  a t  Cooma. In  a l l ,  wi th  t h e  except ion of t h e  s i x  
months1 :holiday i n  South America and even t h e r e ,  t h e r e  i s  

some ev i lence  t h a t  he may have worked, it does not appear 
t h a t  t h e  p l a i n t i f f  took hol idays  much i n  excess  of t h e  

time f o r  which he was paid .  _ _ 2- 

Counsel f o r  t h e  p l a i n t i f f  suggested t h e  sum of 
$30,000 as an appropr ia te  f i g u r e  f o r  l o s s  of earnings  f o r  

t h e  per iod  October, 1968 t o  t h e  presen t .  Taking t h e  n e t  

f i g u r e ,  a f t e r  t axa t ion ,  of wages pa id  i d  Bougainvi l le  

dur ing t h i s  per iod ,  varying from between $90 i n  1968 t o  



$150 p e r  week i n  1974 t h e  t o t a l  n e t  wages payab le  f o r  

t h a t  p e r i o d  m o u n t  t o  i n  e x c e s s  o f  837,000. I n  computing 

t h i s  f i g u r e  an e s t i m a t e d  f o u r  months'  unpaid  h o l i d a y  t ime 

was t a k e n  i n t o  account .  No amount i s  inc luded  f o r  f r e e  

board and lodg ing ,  which t h e  p l a i n t i f f  would have 

r e c e i v e d  s i n c e  1969. I f  an amount o f  $2400, be ing  wages 

r e c e i v e d  by t h e  p l a i n t i f f  d u r i n g  t h i s  p e r i o d ,  i s  deducted ,  
, 

t h e  n e t  wages f i g u r e  f o r  t h e  p e r i o d  would be ?pproximate ly  

$35,000. I accep t  t h e  f i g u r e  of  $30,000 on account  of  

l o s s  o f  e a r n i n g s  a s  be ing  a  modcrate e s t i m a t e  a f t e r  

a l lowing f o r  t h e  c o n t i n g e n c i e s  a p a r t  from t h e  a c c i d e n t  

which may have a f f e c t e d  t h e  p l a i n t i f f ' s  employment d u r i n g  

t h i s  p e r i o d .  

GENERAL DAMAGES 

A f t e r  t h e  a c c i d e n t  on t h e  1 3 t h  October ,  1968 

t h e  p l a i n t i f f  was flown t o  Sydney and amrnitted t o  t h e  

Royal North Shore h o s p i t ~ l  on t h e  1 5 t h  October.  

On ~ d r n i d o n  he was found t o  b e  s u f f e r i n g  from a  

f r a c t u r e d  d i s l o c a t i o n  of  t h e  s p i n e ,  w i t h  a  r e s u l t i n g  

t o t a l  p a r a p l e g i a ,  p a r a l y s i s  and l o s s  of s e n s p t i o n  below 

t h e  f i r s t  lumbar segment. 

He was o p e r a t e d  on on 1 6 t h  October  t o  r e - a l i g n  

and stabiLize t h e  s p i n e .  Following t h i s ,  he remained i n  

t h e  h o s p i t a l  u n t i l  his back had s t a b i l i z e d ,  and he had 

achieved some a b i l i t y  t o  cope w i t h  h i s  c o n d i t i o n .  

A t  t h e  conc lus ion  o f  h i s  h o s p i t a l i s a t i o n ,  he 
remained w i t h  a  p a r a l y s e d  b l a d d e r  m d  bowel, which, f o r  

t h e  r e s t  of  h i s  l i f e  must be o p e r a t e d  mechanica l ly .  

The l a c k  of  normal c o n t r o 1 , o f  t h e  b l a d d e r  and 

bowel has  r e s u l t e d  i n  a  u r i n a r y  i n f e c t i o n  .which s p r e a d  

th rough  t h e  whole of  t h e  r e n a l  pathway t o  t h e  k idneys .  

The lower  u r i n a r y  t r a c t  i n f e c t i o n  i s  common i n  p a r ~ p l e g i c s  

b u t  i t  i s  t h e  i n f e c t i o n  of  t h e  upper  r e n a l  t r a c t ,  e s sen-  
t i a l l y  t h e  k idneys ,  which i s  s i g n i f i c a n t  i n  t h e  p r e s e n t  

case .  The p r o b a b i 1 i t y . i . s  t h c t  i t  w i l l  l e a d  t o  r e c u r r e n t  

p e r i o d s  of h o s p i t a l i s a t i o n ,  f u r t h e r  s u r g e r y  m d  a  reduced 

l i f e  expectancy.  
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The p l a i n t i f f  was re-admitted t o  h o s p i t a l  on the  

30 March, 1971 because of t h e  development of t h i s  upper r e n a l  

t r a c t  i n fec t ion .  A t  t h i s  s t a g e ,  t he re  was s i g n i f i c a n t  de t e r io r -  

a t i o n  i n  h i s  kidneys and r e n a l  t r a c t s ;  but  i n  t h e  l a s t  two yeqrs,  

t h e  in fec t ion ,  although present ,  does not  appear t o  have caused 

f u r t h e r  d e t e r i o r a t i o n  i n  t h e  kidneys. 

I n  addi t ion  t o  t h e  two periods of  h o s p i t a l i s a t i o n  

d i r e c t l y  a t t r i b u t a b l e  t o  t h e  i n j u r y  i t s e l f ,  t h e  p l a i n t i f f  was 

hosp i t a l i s ed  on two f u r t h e r  occasions f o r  i n j u r i e s  flowing from 

h i s  condition. On t h e  f i r s t  occasion on 16 March 1970, he was 

admitted following severe burns t o  h i s  l e f t  l eg  from bo i l ing  water  

i n  a  bath,  which was due t o  l ack  of  sensat ion,  he could not  f ee l .  

On t h e  20 February 1973 he was again  admitted f o r  

pressure  u l c e r a t i o n  which was t r e a t e d  by surgery.  The l i ke l ihood  

of  both acc idents  of  t h e  type of t h e  e a r l i e r  i n j u r y  and a l s o  of 

fu tu re  u l ce ra t ion ,  must remain a continual  hazard f o r  t h e  p l a i n t i f f .  

On t h e  7 August 1969 t h e  p l a i n t i f f  en tered  Mount Wilga 

Rehab i l i t a t i on  Centre where he joined the  paraplegic  c l a s s  and re-  

ceived physiotherapy. I n  add i t i on ,  he went through a general  assess-  

ment programme i n  occupational  therapy whereby t h e  p o t e n t i a l  o f  

p a t i e n t s  i s  assessed. 

Because of t h e  na tu re  of  h i s  i n ju ry ,  t h e  Rehabi l i ta t -  

ion  Centre considered t h a t ,  i f  he could be t r a ined  f o r  c l e r i c a l  work, 

t h i s  would be t h e  most s u i t a b l e  occupation f o r  him. He was given 

spec ia l  t r a i n i n g  i n  English and genera l ly  t h e  programme was d i r e c t e d  

towards bringing him t o  a  s tandard  which would enable him t o  o b t a i n  

c l e r i c a l  work. This was no t  successfu l ,  mainly apparently through 

h i s  lack  of f a c i l i t y  i n  English. Although he was kept  a t  t he  Rehabil i -  

t a t i o n  Centre much longer than t h e  normal paraplegic ,  he was regarded 

a s  "a s o r t  o f  f a i l u r e "  with t h e  only r e a l  p o s s i b i l i t i e s  open t o  him 

being t h a t  of  l i g h t  bench work o r  process work of  t h a t  nature. 

Af t e r  leaving Mount Wilga Rehab i l i t a t i on  Centre, t h e  

p l a i n t i f f  went t o  a  h o s t e l  run by t h e  C i v i l i a n  Maimed and Limbless 

Association. He has remained t h e r e  ever  s i n c e  and i s  employed i n  a  

she l t e r ed  workshop, working i n  the  book-binding department f o r  which 

he i s  paid f i f t e e n  d o l l a r s  a  week. 

The ob jec t  of  t h e  she l t e r ed  workshop i s  not  s o  much a 

t r a i n i n g  opera t ion  a s  was Mount Wilga, but  a  condit ioning f o r  f u t u r e  

work. The p l a i n t i f f  works fou r  days one week and f i v e  days another .  

His English is adequate f o r  t h i s  type of work. He i s  a  meticulous 

worker, although slow, and i s  regarded a s  having g r e a t  po ten t i a l .  

It would appear t h a t  t h e  p o s s i b i l i t y  of  him improving h i s  English 

is not  g r e a t ,  as  he is,  by na ture ,  a  r e t i r i n g  person who keeps t o  

himself a  g r e a t  deal .  
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On t h e  whole of  t he  evidence, t h e  p l a i n t i f f ' s  f u t u r e  

earning capaci ty  i s  no t  high. The occupations open t o  him a r e  

r e s t r i c t e d ;  and t h e  p r o b a b i l i t y  of  f u r t h e r  d e t e r i o r a t i o n  i n  h i s  

genera l  h e a l t h  must r e s t r i c t  both t h e  hours he w i l l  work and h i s  

e f f e c t i v e  working l i f e .  

The medical assessment of  h i s  expecta t ion  of  l i f e  was 

i n  t h e  v i c i n i t y  o f  75 p e r  cent  of average expectancy, due l a r g e l y  t o  

t h e  prognosis of  t h e  upper r e n a l  t r a c t  i n fec t ion .  This compared 

with a  90 p e r  cent  expectancy f o r  t h e  paraplegic  without such in fec t -  

ion. I t  was common ground, t h a t  t h e  p l a i n t i f f  might expect t o  l i v e  

till h i s  e a r l y  s i x t i e s .  

Having accepted t h i s ,  it is i n e v i t a b l e  t h a t  t h e  progress- 

i v e  d e t e r i o r a t i o n  i n  genera l  h e a l t h  w i l l  i nc reas ing ly  prevent  r e g u l a r  

and ful l- t ime attendance a t  work, and w i l l  cause an e a r l i e r  r e t i r emen t  

than would otherwise be the  case. The e x t e n t  t o  which t h i s  app l i e s  

cannot be demonstrated but  must be borne i n  mind i n  an assessment of 

fu tu re  earning capacity. 

I t  was submitted f o r  t h e  defendant t h a t  t h e  f u t u r e  earnings 

of  t h e  p l a i n t i f f  should be assessed  i n  a  c l e r i c a l  occupation. I n  my 

view, t h e  p r o b a b i l i t y  of t h e  p l a i n t i f f  obta in ing  t h e  necessary s k i l l s  

t o  ob ta in  c l e r i c a l  employment i s  remote. He was no t  a b l e  t o  do SO 

a f t e r  prolonged and exper t  a s s i s t a n c e  wh i l s t  a t  hbunt Wilga. H i s  

p r e sen t  occupation w i l l  no t  a s s i s t ,  And, w h i l s t  i t  appears t h a t  

f u r t h e r  Commonwealth r e t r a i n i n g  may be ava i l ab le ,  it i s ,  i n  my view, 

wholly specu la t ive  as  t o  whether t h e  p l a i n t i f f  would qua l i fy  and, 

assuming t h a t  he did,  whether t h e  r e s u l t  would be any d i f f e r e n t  than 

the  Mount Wilga experience. 

I f ind ,  then, t h e   roba ability i s  t h a t  t h e  p l a i n t i f f ' s  

fu tu re  employment w i l l  be i n  t h e  lower paid a r e a s  of  manual work and 

t h a t  h i s  earnings i n  t h i s  employment w i l l  be a f f ec t ed  by l o s s  of time 

through i l l n e s s  and a considerably shortened working l i f e .  

I have found t h a t ,  p r i o r  t o  t h e  acc ident ,  t h e  p l a i n t i f f  

was committed t o  the  mining cons t ruc t ion  indus t ry .  The evidence was 

t h a t ,  a t  present ,  it is d i f f i c u l t  t o  ob ta in  f i r s t  c l a s s  miners and t h a t  

t h e  p l a i n t i f f ,  bu t  f o r  h i s  d i s a b i l i t y ,  could be employed a t  Bougain- 

v i l l e  i n  t h a t  capaci ty  a t  a  gross  cash wage of  $11,000 pe r  annum. A s  

noted e a r l i e r ,  t he re  is a bas i c  s i m i l a r i t y  i n  wages throughout t h e  

whole of  t h e  industry.  I n  add i t i on ,  he would rece ive  f r e e  board and 

lodging, f i v e  weeks' paid holidays each year  and o t h e r  f r inge  bene f i t s .  

Leaving as ide ,  f o r  t h e  moment, t h e  ques t ion  of  contingencies 

beyond t h e  con t ro l  of t h e  p l a i n t i f f ,  t h e  important  quest ion i s  whether 

he would have continued t o  work i n  t h e  indus t ry  f o r  t he  remainder of  h i s  

working l i f e .  Counsel f o r  t h e  defendant submitted t h a t  he would leave 

t h e  mining indus t ry  no l a t e r  than age f o r t y  and seek o t h e r  employment. 

../lo 
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Various reasons were advanced f o r  t h i s  view, none of  which were 

compelling and some of which were, t o  my mind, of  l i t t l e  weight. 

The quest ion involved appears t o  me one which t h e  p l a i n t i f f  him- 

s e l f  could no t  answer, depending as  it does on so many unknown 

fac to r s .  I can do no b e t t e r  than say  t h a t ,  i n  t h e  assessment of 

t h e  value of  t h e  p l a i n t i f f ' s  l o s t  earning capaci ty ,  a  s u b s t a n t i a l  

allowance must be made f o r  t h e  p o s s i b i l i t y  t h a t  he may have l e f t  

I t h e  mining indus t ry  of h i s  own accord and taken a l e s s  remunerat- 

i v e  job f o r  reasons personal  t o  himself. On t h e  o t h e r  hand, I 

would cons ider  it u n r e a l i s t i c  t o  conclude t h a t  a  man earning wages 

of  t hese  proport ions would v o l u n t a r i l y  leave t h a t  job unless  he 

was ab le  t o  f ind  employment which, though lower paid,  was still 

reasonably remunerative. 

I do not  t h i n k  a g r e a t  d e a l  need be s a i d  concerning 

t h e  non-economic lo s s  of t h e  p l a i n t i f f  as t h e  r e l e v a n t  f a c t s  have 

l a rge ly  been s e t  ou t  above. He is  now aged 38 years .  P r i o r  t o  

t h e  acc ident  h i s  i n t e r e s t s  were l a r g e l y  outdoor occupations. I n  

add i t i on  t o  t h e  physical  d i s t r e s s  of  t h e  i n j u r y  he suf fered ,  i n  1971, 

an understandable and severe  mental d i s t r e s s .  S ince  t h a t  time he 

has l e a r n t  t o  l i v e  with h i s  condi t ion  and t h e  knowledge t h a t  h i s  l i f e  

w i l l  i n e v i t a b l y  be shortened. He faces  t h e  prospect  of fu tu re  de ter -  

i o r a t i o n  i n  hea l th ,  f u r t h e r  h o s p i t a l i s a t i o n  and surgery  as  well  a s  a  

premature d e t e r i o r a t i o n  of  h i s  a l ready chronic condition. I have no 

doubt t h a t  a s u b s t a n t i a l  award i s  warranted f o r  h i s  l o s s  of  amenit ies  

of  l i f e  and f o r  h i s  present  and fu tu re  pa in  and suf fer ing .  

I n  a r r iv ing  a t  a  f i gu re  f o r  t h e s e  genera l  damages I 

have had i n  mind t h e  contingencies beyond h i s  con t ro l  such a s  f u r t h e r  

acc idents  i n  a  hazardous occupation, economic depression e t c .  a s  wel l  

as  t h e  p o s s i b i l i t y  of him v o l u n t a r i l y  leaving t h e  mining industry.  

Addit ional ly,  I am bound by t h e  dec i s ion  of t he  F u l l  

Court i n  The Administration v. Ca r ro l l  ( 1 )  t o  make a f u r t h e r  reduct ion  

i n  an o therwise  appropr ia te  award of non-economic genera l  damages by 

reason of t h e  circumstances o f  t h i s  country, and I have done so. 

Counsel f o r  t h e  defendant, i n  rep ly ,  made t h e  formal 

submission t h a t  t he  p r i n c i p l e  e s t ab l i shed  by t h e  F u l l  Court i n  t h a t  

case  i n  r e l a t i o n  t o  non-economic l o s s ,  should a l s o  be applied t o  

economic l o s s  with a  consequent f u r t h e r  reduct ion  i n  quantum. No 

argument was addressed t o  t h e  Court on t h i s  p o i n t  and I w i l l  d e a l  

with it b r i e f l y .  

With respec t ,  I f ind  myself unable t o  agree with t h e  

major i ty  of  t h e  Fu l l  Court i n  Ca r ro l l ' s  case  (2 )  (supra) .  I n s o f a r  

then, a s  t h e  submission i s  s a i d  t o  be based upon an extension of t h e  

reasoning i n  t h a t  case I would r e j e c t  it. 

(1)  Unreported Judgment F,C. 56 

(2) Unreported Judgment F.C. 56 
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I n  t h e  circumstances of  t h e  case  I assess  an 

amount o f  $75,000 f o r  genera l  damages. 

FUTURE EXPENSES 

I am s a t i s f i e d  on the  evidence t h a t  t h e  minimum 

medical f u t u r e  expenses a s  s e t  0u.t i n  t h e  evidence of Doctor Yeo 

amount t o  some $430 p e r  year. S imi lar ly ,  medical appliances f o r .  

a pa rap leg ic  w i l l  c o s t  about $260 annually. Using t h e  6% t a b l e s ,  

which Counsel agreed were appl icable ,  t h i s  would g ive  a l u m p  sum 

o f  $9000. 

I f  t h e  p l a i n t i f f  i s  t o  engage i n  employment he w i l l  

r e q u i r e  household ass is tance .  Both t h e  medical evidence a s  t o  t h e  

d e s i r a b i l i t y  of  h i s  own accommodation and t h e  p l a i n t i f f ' s  wishes 

i n  t h i s  regard render it most probable t h a t  he w i l l  buy h i s  own house. 

The Sen io r  Rehabi l i ta t ion  O f f i c e r  of  t h e  Paraplegic  and Quadruplegic 

Associat ion o f  New South Wales gave evidence t h a t g  i n  he r  opinion,  

t h e  p l a i n t i f f  would r equ i r e  domestic a s s i s t a n c e  f o r  ha l f  a day f o r  

every day worked t o  do housework and shopping and prepare meals i n  

advance. Apart from t h i s ,  it may wel l  be  though t h a t ,  i n  l a t e r  

years ,  t h e  p l a i n t i f f  would r equ i r e  f u r t h e r  a s s i s t a n c e  as  he becomes 

more d e b i l i t a t e d .  The f a c t  t h a t  he is without  family i n  h u s t r a l i a  

r e in fo rces  t h i s  viow. 

Counsel f o r  t h e  defendant conceded t h a t  it was l i k o l y  

t h e  p l a i n t i f f  would buy a house i f  he g o t  married and r e l i e d  on cer- 

t a i n  p a r t s  of  t h e  evidence poin t ing  t o  t h e  l ike l ihood of h i s  marriage. 

But, he argued t h a t  i f  t h e  p l a i n t i f f  does marry then it des t roys  t h e  

case  f o r  domestic a s s i s t ance .  Looked a t  i n  i t s  b e s t  l i g h t  t h e  argu- 

ment ignores  t h e  ques t ion  o f  when t h e  p l a i n t i f f  w i l l  marry. A t  i t s  

worst,  it assumes t h a t  t h e  wife should wholly subs id i se  t h e  damage 

caused i n  t h i s  r e spec t  by t h e  defendant. 

I th ink  a moderate est imate of t h o  domestic he lp  requi red  

would be i n  t h e  a rea  o f  t h r e e  hours a day, t h r e e  days a week. A t  

cu r r en t  r a t e s  t h i s  would c o s t  about $20 a week, which converted t o  a 

lump s u m  amount5 t o  some $13,000. 

Counsel f o r  t h e  p l a i n t i f f  submitted t h a t  a f u r t h e r  necess- 

a ry  f u t u r e  expense was t h e  purchase and ope ra t ion  of a motor ca r .  He- 

submitted t h a t  t he  defendant should pay t h e  c o s t  of  t h e  c a r  i n i t i a l l y ,  

and t h e  c o s t  of deprec ia t ion ,  maintenance, r e g i s t r a t i o n  and opera t ion  

of t h e  vehic le .  ln a l l  a c o s t  of something i n  t h e  o rde r  of  $1200 a 

Counsel f o r  t h e  defendant conceded t h a t ,  i f  t h e  p l a i n t i f f  

is t o  be  g a i n f u l l y  employed he must have a vehicle.  But he queried the  

ex ten t  of t h e  l i a b i l i t y  a s  a s epa ra t e  i tem of  damage and submitted 

t h a t  an annual f i gu re  of .  $200 would be appropr ia te .  



I n  my view, t h e  imposition of a t o t a l  l i a b i l i t y  f o r  

t h e  c o s t  and running of  a veh ic l e  a s  a s epa ra t e  i tem o f  damage would 

r e s u l t  i n  some dupl ica t ion  with t h e  amount awarded a s  genera l  damages.. 

I n so fa r  as  t h e  veh ic l e  i s  necessary f o r  work and household purposes I 

mns ide r  t h a t  percentage of  t h e  c o s t  i s  proper ly  regarded as a f u t u r e  

expense. I n s o f a r  a s  it w i l l  provide an amenity f o r  t h e  p l a i n t i f f  

I cons ider  t h a t  it has a l ready been allowed f o r  i n  genera l  damages. 
I I th ink  t h e  f a i r e s t  manner of assess ing  t h i s  i tem i s  

t o  a l low a sum t o  cover t h e  necessary mileages a t  a r a t e  which inc ludes  

a component f o r  depreciat ion.  

Taking i n t o  account t he  evidence of  t h e  d e s i r a b i l i t y  

o f  t he  p l a i n t i f f ' s  work being i n  reasonable proximity t o  h i s  home and 

allowing f o r  necessary household running I would cons ider  an annual 

mileage of  t h r e e  thousand miles a s  reasonable, A lump sum of  $6000 

would provide f o r  t h i s  expense. 

It was a l s o  submitted on behalf of  t h e  p l a i n t i f f ,  

t he  c o s t s  of  a l t e r i n g  an e x i s t i n g  house t o  t h e  s p e c i f i c  requirements 

of  a paraplegic  was a f u r t h e r  f u t u r e  expense, t o  be taken i n t o  account. 

The a l t e r a t i o n s  involved would include t h e  remodelling of  bathroom 

and k i tchen  f o r  t he  use of a person i n  a wheel cha i r ,  widening of  doors 

and t h e  cons t ruc t ion  of ramps i n t o  the  house. Some evidence was ca l l ed  

t o  t h e  e f f e c t  t h a t  t h e  c o s t  of  such a l t e r a t i o n s  would be i n  t h e  v ic in-  

i t y  of  $8000. 

I th ink  somee allowance should be made f o r  t h i s  item 

but  t h e  evidence is such t h a t  it must be a somewhat a r b i t r a r y  f igu re .  

I would a s ses s  t h e  f i g u r e  of  $4000 f o r  t h i s  item. 

Accordingly, I assess  damages f o r  t h e  p l a i n t i f f  a t  

8149,926 comprising $42,926 s p e c i a l  damages, $73,000 genera l  damages 

and $32,000 f o r  fu tu re  expenses. There w i l l  be a v e r d i c t  f o r  t h e  

p l a i n t i f f  f o r  $149,926. 


