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DENTDN, A J  

I N  THE SUPREME COURT ) CORAM:  DENTON, A.J. 

OF PAPUA NEU G U I N E A  ) Ulednesday, 
1 5 t h  May, 1974. 

REG. v. W A S I D O  NOLODA and HAMAIGE M A I A  

J U D G M E N T  

These accused were i n d i c t e d  b e f o r e  me a t  

T a r i  on 1 4 t h  May, 1974 on a  charge of w i l f u l  murder 

o f  K u a r i  Kese d e s c r i b e d  as a  s o r c e r e s s  

The ev idence,  which i s  n o t  i n  d i s p u t e ,  shows 

t h a t  Sobose i ,  t h e  w i f e  o f  t h e  accused Uasido,  d i e d  

and t h a t  on t h a t  day b o t h  accused k i l l e d  K u a r i  w i t h  

k n i v e s ,  t h r o w i n g  t h e  body i n t o  t h e  Sewa R i v e r .  

The two accused and K u a r i  l i v e d  i n  t h e  same 

house a n d . a f t e r  Sobosei  d i e d  K u a r i  r a n  away. Wasido 

asked Hamaige, h i s  b r o t h e r ,  t o  h e l p  h im k i l l  K u a r i .  

They chased h e r  f o r  about  14 m i l e s  and k i l l e d  h e r .  

They b o t h  c o n s i d e r e d  t h a t  she had k i l l e d  Sobosei  by 

f o r b i d d e n  so rce ry .  

I t  i s  s a i d  t h a t  t h e i r  c r ime  i s  reduced t o  

mans laughter  by  t h e  o p e r a t i o n  o f  s.304 o f  t h e  Code. 

I t  i s  s u b m i t t e d  t h a t  t h i s  i s  t h e  case whether  o r  n o t  

s.268 a p p l i e s ,  b u t  n e v e r t h e 1 . e ~ ~  t h e  q u e s t i o n  whether 

s.268 a p p l i e s  was argued and i n  p a r t i c u l a r  i t  was p u t  

t h a t  a d o p t i n g  t h e  p r i n c i p l e  s t a t e d  by L o r d  Denning 

i n  Nyali (1) t h e  mode of 

a p p l i c a t i o n  o f  t h e  Code t o  Papua New Guinea i s  

d i f f e r e n t  f r om i t s  a p p l i c a t i o n  t o  Queensland,  

because of d i f f e r e n t  c o n d i t i o n s  and r e q u i r e s  t h a t  

s.268 be a p p l i e d  t o  a l l  cases o f  p r o v o c a t i o n .  I t  

was a l s o  p u t  t h a t  o t h e r  d i f f e r e n c e s  i n  t h e  l aw  made 

t h e  d e c i s i o n  i n  Kaporonovsk i  v. Reg. ( 2 )  i n a p p l i c a b l e ,  

and f u r t h e r  t h a t  i n  i t s  a p p l i c a t i o n  t o  s.304 t h e r e  

i s  no more i n  t h a t  case than  even l y  b a l a n c e d  o b i t e r  
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d i c t a .  Fo r  reasons wh ich  I gave i n  Reg. v. Galamu 

Obu ( 3 )  on t h e  6 t h  o f  t h i s  month, I h o l d  t h a t  s.268 - 
does n o t  app l y ,  n o t  b e i n g  conv inced  by t h e  a d d i t i o n a l  

arguments advanced on t h i s  occas ion  t h a t  I s h o u l d  

a l t e r  my p r e v i o u s  d e c i s i o n .  

A f u r t h e r  submiss ion  was p u t  w i t h o u t  much 

enthusiasm t h a t  i n  v iew o f  t h e  enactment o f  t h e  

Sorcery  Ordinance,  p r o v o c a t i o n  by s o r c e r y  i s  a v a i l -  

a b l e  under  s.304. I n  my o p i n i o n ,  n o t w i t h s t a n d i n g  

t h e  r e f e r e n c e  i n  s.20 o f  t h a t  Ord inance t o  s.260 o f  

t h e  Code, t h e  So rce ry  Ordinance i s  i n t e n d e d  t o  a p p l y  

t o  a l l  cases, i n c l u d i n g  those  t o  wh ich  s.260 does n o t  

app l y .  I do n o t  c o n s i d e r  t h a t  t he  i n t e r p r e t a t i o n  o f  

t h e  So rce ry  Ordinance i s  governed by t h i s  r e f e r e n c e .  

The f i r s t  q u e s t i o n  i n  a p p l y i n g  t h e  l aw  t o  

t h e  f a c t s  of t h e  case i s  whether t h e  p r o v i s i o n s  o f  

s.304 ope ra te .  I t r e a t  t h e  ev idence o f  t h e  c i r cum-  

s tances  and t h a t  t h e  accused were "angry"  as r a i s i n g  

s u f f i c i e n t l y  t h e  i s s u e  o f  p r o v o c a t i o n ,  and t h e  Crown 

t h e r e f o r e  has t h e  onus of n e g a t i v i n g  t h a t  t h e  

accused were provoked.  The f a c t  t h a t  t h e  deceased 

and K u a r i  l i v e d  i n  t h e  same house from wh ich  K u a r i  r a n  

a f t e r  t h e  death  o f  Sobose i  i n d i c a t e s  t h e  p o s s i b i l i t y  

o f  some a c t  by K u a r i  i n  t h e i r  p resence a t  o r  about  t h e  

t i m e  o f  Soboso i ' s  dea th  amount ing t o  e v i l  o r  f o r b i d d e n  

so rce ry .  The ev idence does n o t  p r o v i d e  any d e t a i l ,  

such as m igh t  have been expec ted  t o  be a v a i l a b l e ,  b u t  

I t h i n k  t h a t  I s h o u l d  i n f e r  t h a t  t h e  accused may have 

b e l i e v e d  t h a t  K u a r i  had commi t ted  an a c t  o f  so rce ry ,  

t h e r e b y  caus ing  a  doubt i n  t h e i r  f a v o u r  and b e i n g  

s u f f i c i e n t  o t h e r w i s e  w i t h i n  t h e  t e s t  s t a t e d  i n  

R .  v. K.J. and Anor. ( 4 ) .  

The Crown t a k e s  up t h e  p o s i t i o n  t h a t  

f a c t u a l l y  t h e  e lements s t a t e d  i n  s.304 do n o t  e x i s t ,  

t h e  case b e i n g  one o f  revenge n o t  i n v o l v i n g  l o s s  o f  

s e l f - c o n t r o l .  As an a l t e r n a t i v e  p o s s i b i l i t y  t o  

revenge t h e r e  may be a  d e s i r e  t o  do what was con- 
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s i d e r e d  t o  b e  j u s t i c e ,  a n d  i n  t h e  c a s e  o f  t h e  a c c u s e d  

Hamaige  t h e  Crown a l l e g e s  a m e r e  h e l p i n g  o f  h i s  b r o t h e r .  I 
am u n a b l e ,  w i t h  r e s p e c t ,  t o  a g r e e  w i t h  D e v l i n ,  J .  i n  R .  v .  

( 5 )  t h a t  t h e  m o t i v e  of  r e v e n g e  a s  a g a i n s t  p r o v o k e d  

a c t i o n  n e c e s s a r i l y  i n v o l v e s  a  d i f f e r e n t  m e n t a l  p r o c e s s ,  a n d  

I c o n s i d e r  t h a t  I am o b l i g e d  t o  c o n s i d e r  w h e t h e r  t h e  a c c u s e d  

w e r e  c a r r i e d  away a n d  w h e t h e r  t h e y  w e r e  p r o v o k e d ,  as d i s t i n c t  

q u e s t i o n s .  

I t  is c o n v e n i e n t  t o  c o n s i d e r  f i r s t  t h e  c a s e  o f  t h e  

a c c u s e d  W a s i d o ,  who c l e a r l y  h a s  a  s t r o n g e r  c a s e  o f  p r o v o c a t i o n  

t h a n  h i s  b r o t h e r .  

I am n o t  s a t i s f i e d ,  t a k i n g  t h e  i n g r e d i e n t s  o f  s . 3 0 4  

o n e  by o n e ,  t h a t  h e  d i d  n o t  c a u s e  d e a t h  i n  t h e  h e a t  o f  

p a s s i o n .  T h e r e  i s  some e v i d e n c e  o f  p a s s i o n  a n d  n o n e  t o  t h e  

c o n t r a r y  s a v e  l a p s e  of  t i m e ,  t h a t  l a p s e  b e i n g  a  m a t t e r  o f  

m i n u t e s .  I do  n o t  t h i n k  t h a t  p a u s i n g  t o  make t h e  a g r e e m e n t  

t o  a c t  i n  c o n c e r t  n e c e s s a r i l y  n e g a t i v e s  p a s s i o n .  One d o e s  n o t  

know s u f f i c i e n t l y  how i t  was a r r i v e d  a t ;  p e r h a p s  a  word and  a  

g e s t u r e  w e r e  s u f f i c i e n t .  As t o  w h e t h e r  t h e r e  was t i m e  f o r  t h e  

p a s s i o n  t o  c o o l ,  a p p l y i n g  a n  o b j e c t i v e  t e s t  o f  t h e  a v e r a g e  

H u l i  v i l l a g e r ,  I am n o t  s a t i s f i e d  of  t h i s  e i t h e r .  I f i n d  

some d i f f i c u l t y  w i t h  t h e  p h r a s e  " t i m e  t o  c o o l "  b u t  i f  t h e  t e s t  

b e  s u b j e c t i v e ,  i t  i s  s a t i s f i e d  by my f i n d i n g  a s  t o  t h e  e v e n t  

i n  f a c t  h a p p e n i n g  i n  t h e  h e a t  o f  p a s s i o n .  I n  v i e w  o f  t h e  

S t a t u t e  i t  is n o t  s i g n i f i c a n t  w h g t h e r  t h e  t e s t  i s  a c t u a l  

c o o l i n g  ( a s  p u t  i n  some o f  t h e  common law c a s e s ,  p e r h a p s  t h o s e  

w h e r e  o b v i o u s l y  t h e  t i m e  was s h o r t  enough  f o r  p a s s i o n  t o  

c o o l )  o r  t i m e  t o  c o o l .  As t o  w h e t h e r  t h e  p r o v o c a t i o n  was 

" s u d d e n "  a g a i n ,  e s p e c i a l l y  w i t h  t h e  l a c k  o f  e v i d e n c e  a s  t o  

w h a t  t h e  p r e s u m e d  a c t  o r  s e r i e s  o f  a c t s  w a s ,  I c o n s i d e r  m y s e l f  

b o u n d  t o  f i n d  i n  f a v o u r  o f  t h e  a c c u s e d .  A l t h o u g h  m e r e  b e l i e f  

t h a t  K u a r i  was a  s o r c e r e s s  i s  c l e a r l y  n o t  e n o u g h ,  h e r  r u n n i n g  

away s u g g e s t s  t o  me t h a t  t h e r e  may h a v e  b e e n  some r e c e n t  a c t  

by h e r .  

T h e r e  r e m a i n s  t h e  q u e s t i o n  w h e t h e r  w h a t  o c c u r r e d  

h a d  t h e  q u a l i t y  o f  b e i n g  p r o v o c a t i o n .  I do n o t  c o n s i d e r  

t h a t  t h e  r e s u l t  p r o d u c e d  i n  t h e  a c c u s e d  is t h e  t e s t  o f  a s c e r -  

t a i n i n g  t h i s ,  b u t  t h a t  h e  m u s t  b e  p r o v o k e d  i n  t h e  s e n s e  i n  wh ich  

( 5 )  ( 1 9 4 9 )  1 A l l  E . R .  932 



t h a t  word i s  u s e d  i n  s . 3 0 4 .  The  commori law t e s t  i s  c l e a r ,  

a n d  is a c c u r a t e l y  s t a t e d  i n  R .  v. O u f f y  ( s u p r a )  ( 6 )  e x c e p t ,  

I c o n s i d e r ,  f o r  t h e  q u a l i f i c a t i o n  j u s t  s t a t e d  a n d  w i t h  t h e  

f u r t h e r  q u a l i f i c a t i o n  a r i s i n g  f r o m  t h e  r e v e r s a l  o f  t h e  

v i e w  s t a t e d  i n  M a n c i n i  v .  D i r e c t o r  o f  P u b l i c  P r o s e c u t i o n s  

( 7 )  i n  R ,  v. Brown ( 8 ) .  The  c a s e  p u t  f o r  t h e  a c c u s e d  i s  t h a t  

t h e  e v i d e n c e  d o e s  n o t  n e g a t i v e  a n  h o n e s t  a n d  r e a s o n a b l e  

a l t h o u g h  m i s t a k e n  b e l i e f  t h a t  K u a r i  h a d  w o r k e d  a n  ac t  o f  

s o r c e r y  t h u s  b r i n g i n g  a b o u t  t h e  d e a t h  o f  S o b o s e i ,  t e s t i n g  

t h e  r e a s o n a b l e n e s s  o f  t h a t  b e l i e f ,  a g a i n ,  by t h e  c r i t e r i o n  

o f  t h e  H u l i  v i l l a g e r ,  c i t i n g  R ,  v .  Manga K i t a i  ( 9 ) .  I t  was 

s a i d  t h a t  t h e  r e l e v a n t  b e l i e f  o c c u r r e d  a b o u t  t h e  t i m e  of t h e  

d e a t h  of S o b o s e i ,  t h e  d e g r e e  o f  r e t a l i a t i o n  b e i n g  c o n s i d e r e d  

a c c o r d i n g  t o  t h e  t e s t  s t a t e d  i n  R .  v .  Brown ( s u p r a )  ( 1 0 ) .  

C o u n s e l  w e r e  u n a b l e ,  n o t  s u r p r i s i n g l y  i n  T a r i ,  t o  

c i t e  a n y  c a s e  i n  w h i c h  s o r c e r y  h a d  b e e n  a c c e p t e d  a s  

p r o v o c a t i o n  i n  a n y  common l a w  j u r i s d i c t i o n .  I t  i s  p o s s i b l e  

t h a t  E n g l i s h  o r  Amer i can  a u t h o r i t y  on  t h i s  s u b j e c t  may e x i s t ,  

a l t h o u g h  t r i a l s  o f  w i t c h e s  seem t o  h a v e  b e e n  t h e  p r a c t i c e ,  

r a t h e r  t h a n  t r i a l  of t h o s e  who d e a l t  w i t h  them.  P r o v o c a t i o n  

c l a s s i c a l l y  i s  of  q u i t e  a  d i f f e r e n t  n a t u r e  a n d  I h o l d  t h a t  

s o r c e r y  o r  a c t s  o f  s o r c e r y  c a n n o t  a n d  d i d  n o t  i n  t h i s  c a s e  

amount  t o  p r o v o c a t i o n  a t  common law.  

I h a v e  a l r e a d y  i n d i c a t e d  however  t h a t  I c o n s i d e r  

t h e  ' s o r c e r y  O r d i n a n c e  a p p l i c a b l e .  I t h e r e f o r e  m u s t  c o n s i d e r  

w h e t h e r  t h e  e v i d e n c e  f a i l s  t o  n e g a t i v e  a n  a c t  o f  s o r c e r y  by 

K u a r i  c a u s a l l y  c o n n e c t e d  w i t h  t h e  a c c u s e d s '  c o n d u c t .  I 

h a v e  a l r e a d y  s t a t e d  my v i e w s  a s  t o  t h e  s t a t e  o f  t h e  e v i d e n c e  

o n  t h i s  p o i n t ,  a n d  f i n d  t h a t  t h e r e  may h a v e  b e e n  a n  a c t ,  

a n d  as e v i l  s o r c e r y ,  a w r o n g f u l  o n e .  E x c e p t  t h e  c a s e  o f  

R .  w . K . J .  & Anor .  ( s u p r a )  ( l l ) ,  wh ich  was f i n a l l y  a  d e c i s i o n  

t o  t h e  c o n t r a r y ,  t h e r e  a p p e a r  t o  b e  f e w  o r  no  i n s t a n c e s  o f  

p r o v o c a t i o n  by  s o r c e r y  s u c c e e d i n g  a s  a  d e f e n c e .  The n a t u r e  

a n d  e f f e c t  o f  p r o v o c a t i o n  d o e s  n o t  d i f f e r  i n  s u c h  c a s e s  a p a r t  

f r o m  t h e  r e q u i r e m e n t  t h a t  t h e  w r o n g f u l  a c t  o r  e v e n t  may b e  

a n  a c t  o f  s o r c e r y ,  a n d  a s  I h a v e  i n d i c a t e d  I f i n d  f a c t u a l l y  
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i n  t h e  a c c u s e d ' s  f a v o u r  by v i r t u e  o f  t h e  o n u s  o f  p r o o f ,  

T h i s  d e c i s i o n  wou ld  e n t i t l e  t h e  a c c u s e d  Wasido  t o  a n  a c q u i t t a l  

o n  t h e  c h a r g e  of w i l f u l  m u r d e r ,  b u t  l e a v e s  t h e  c a s e  o f  

Hamaige.  He is  a s s i s t e d  by s . 2 0 ( 2 )  o f  t h e  S o r c e r y  O r d i n a n c e ,  

b u t  t h e  q u e s t i o n  r e m a i n s  a s  t o  w h e t h e r  h e  was p r o v o k e d  i n  
I t h e  same way a s  Wasido .  I f i n d  i t  i m p o s s i b l e ,  i n  v i e w  o f  

t h e  p a u c i t y  o f  e v i d e n c e  a n d  t h e  p r o v i s i o n s  o f  s . 2 0 ( 2 ) ,  t o  

d i s t i n g u i s h  b e t w e e n  t h e m ,  a n d  p r o p o s e  t h e r e f o r e  t o  make t h e  

same f i n d i n g  i n  h i s  c a s e .  

I a c q u i t  b o t h  a c c u s e d  o f  w i l f u l  m u r d e r  a n d  c o n v i c t  

b o t h  a c c u s e d  o f  m a n s l a u g h t e r .  

S o l i c i t o r  f o r  t h e  Crown: P . J .  C l a y ,  Crown S o l i c i t o r  

S o l i c i t o r  f o r  t h e  A c c u s e d :  G . R .  Keenan ,  A c t i n g  P u b l i c  S o l i c i t o r  


