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Sei?r. 26 This  is a re ference  t o  t h e  Fu l l  Court made a t  t h e  

PORT -- reques t  of  t h e  prose'cutor pursuant  t o  Sec, 30 of t h e  Supreme Court 

1, )?k~b$ (Fu l l  Court) Act 1968. .- P 

F.!9ST, A U  The reques t  was made following t h e  a c q u i t t a l  of  

two persons a f t e r  a t r i a l  f o r  w i l fu l  murder. 
CL ,RKSOIN . J 

PkEPTiICE, J It  i s  unnecessary t o  d e t a i l  a l l  t h e  f a c t s .  The 

deceased was undoubtedly murdered and t h e  p r i n c i p a l  i s s u e  was t h e  

i d e n t i t y  of  t h e  a s s a i l a n t  o r  a s s a i l a n t s .  The accused s a i d  t h i s  

was a "marking" case,  t h a t  i s  one fabr ica ted  by t r i b a l  enemies. 

The p r i n c i p a l  Crown witness who was following some 

d is tance  behind the  deceased a t  t h e  time of t h e  a t t a c k  gave e% '  'IC 1 erice 

t h a t  she saw the  two accused s t r i k e  down t h e  deceased and t h a t  she 

t o l d  another  companion following her  "A and Y ( t h e  accused) have 

k i l l e d  W so l e t  us run away" and t h a t  she l a t e r  shouted "A and Y have 

k i l l e d  X's wife". 

Another Crown witness, Mi gave evidence t h a t  t he  

deceased p r i o r  t o  he r  dea th  s a i d  "A and Y h i t  me". 

The t r i a l  judge ru led  each of  t hese  s tatements  

inadmissible and the  f i r s t  t h r e e  quest ions r e f e r r e d  ask whether .the 

t r i a l  judge e r r ed  i n  law i n  so doing. 

I n  our  view t h e  Court should i n  t h e  circumstances 

dec l ine  t o  answer any of t hese  quest ions because it cannot be shown 

t h a t  any of  them i f  otherwise decided might have led  t o  a d i f f e r e n t  

r e s u l t  a t  t h e  t r i a l .  

The t r i a l  judge expressly found t h a t  t he  witness K 

d id  no t  s e e  t h e  a t t a c k  on t h e  deceased and he -gave h i s  reasons which 

t o  us  seem convincing enough. For ins tance ,  t h e  medical evidence 

e s t ab l i shed  - that  t h e  a t t a c k  could no t  have occurred i n  thc  way she  

described and she he r se l f  s a i d  t h a t  when t h e  deceased made an exclam- 

a t ion ,  apparent ly  on being a t tacked,  t he  witness c a l l e d  ou t  "Vhat 

happened, have you dropped your baby?". I t  seems t o  us  t h a t  even i f  

t h e  f i r s t  and second statements  had been i n i t j - a l l y  admi-tted i n  

evidence and even i f  a t  t h e  end of  the evidence t h c  t r i a l  judge 

bel ieved they had been made they could ca r ry  no weight i n  view of 



t he  o the r  f indings  we have r e fe r r ed  to. Bearing i n  mind t,he onus 

on the  Crownn, we cannot accept  t h a t  t he  t r i a l  judge might have 

then r e j e c t e d  those f indings  i n  favour of  a f inding  t h a t  t h e  witness 

,,saw t h c  a t t a c k  merely because of t he  add i t i ona l  evidence by he r  t h a t  

having seen it she sa id  she had seen it. 

The t h i r d  quest ion i s  even more c l e a r l y  one which 

we should rrot answer. I t  r e f e r s  t o  t he  a d m i s s i b i l i t y  of a dying dec lar -  

a t i on  sa id  t o  have bcon overheard by another  Crown witness none of 

whose evidence was bel ieved by t h e  t r i a l  judge. I n  e f f e c t  we a r e  asked 

t o  comment on tine admiss ib i l i t y  of a s tatement  which was no t  made. 

Before leaving t h e  f i r s t  t h r e e  ques t ions  we need only 

record t h a t  we d id  not  understand Counsel t o  quest ion anything sa id  i n  

Ratten v. The Queen (1)  i n  r e l a t i o n  t o  r e s  g e s t a e  o r  i n  R v. ( 2 )  -- 
and g. v. Kipali-Ikarum ( 3 )  i n  r e l a t i o n  t o  dying dec l a ra t ions .  

The fou r th  quest ion was whether t h e  t r i a l  judge e r r ed  

i n  law i n  indica t ing  -to t h e  Crown Prosecutor t h a t  he had a duty t o  

tender  i n  t he  t r i a l  t h e  s tatement  made by t h e  accusbd pursuant  t o  5.103 

o f  t he  D i s t r i c t  Courts Act 1963 as  amended. 

These s ta tements  were s e l f  serv ing  and s ince  the  

accused were acqui t ted  the  f a i l u r e  t o  tender them c l e a r l y  could no t  

have a f f ec t ed  t h e  r e s u l t  of  t he  t r i a l .  Counsel f o r  t h e  Crown conceded 

t h i s  but  s a id  t h i s  was a mat te r  on which some guidance from t h e  Fu i l  

Court would be hc lpfu l .  

We think we should dec l ine  t o  g ive  any s p e c i f i c  answer. 

Our own view i s  t h a t  S.104 of t h e  Act r e f e r s  only  to t he  method o f  proof 

of s statement  otherwise admissible. The circumstances i n  which such 

a s tatement  may become admissible vary g r e a t l y  and no good purpose 

would be served by t r y i n g  t o  i d e n t i f y  them. 

I n  c e r t a i n  circumstances, of  course, i n  f a i r n e s s  t o  

t he  accused t h e  prosecu-tor may i n  h i s  d i s c r e t i o n  decide t o  t endc r  such 

a s tatement  although P t  may no t  be s t r i c t l y  admissible. The law 

r e l a t i n g  -to t h e  manner i!i which t h e  prosecutor  i s  -to exe rc i se  h i s  

d i s c r e t i o n  i n  the  adducing of evidence gene ra l ly  i s  as  s-tatod by t h e  

High Court i n  Richardson v. The Queen (4). 

Some of t h e  considera-Lions by which t h e  Court w i l l  be 

guided i n  dea l ing  with t h e s e  re ferences  a r e  t o  be found i n  E. v. P.M. 
( 5 )  and g. v. w. (6).  kpply i r~g  them, t h e  Court should dec l ine  .to 

answer any of t h e  quest ions asked. 

(1 )  (1972) A.C. 378 
( 2 )  (1971-72) P.N.G.L.R. 258 
(3) (1967-68) P.N.G.L.R. 110 
(4)  ( 1 9 7 4 ) 4 i i ~ . ~ v ~ o ~ .  p. 181 
(5) (1971-72) P.M.G.L.R. 222 
( 6 )  ( ~ n r e ~ o r - L e d )  F.C. No. 38 October 1972 



PRENTICE, J. This i s  a  re ference  by the  Sec re t a ry  f o r  Law of 

four ques t ions  a r i s ing  from a t r i a l  of two accused on a charge 

of w i l fu l  murder. The f i r s t  two quest ions seek answers a s  t o  

whether h i s  lionour t h e  t r i a l  judge was c o r r e c t  i n  law i n  r u l i n g  

inadmissible,  s tatements  made a t  and nea r  t h e  scene of t h e  crime, 

a l l eged ly  a t  t he  time of i t s  commission and very s h o r t l y  there-  

a f t e r ,  by a person who claimed t o  have been an eye-witness of t h e  

k i l i n g  The statements a s se r t ed  the  i d e n t i t y  of  t he  k i l l e r s .  

Counsel f o r  t h e  respondents submi-ts t h a t  t hese  

quest ions should not  be answered; a s  t h e  recept ion  of  t he  evi- 

dence concerned could no t  have a f f ec t ed  t h e  r e s u l t ,  inasmuch a s  

t he  t r i a l  judge s p e c i f i c a l l y  d isbe l ieved  t h e  witness Kurapen, 

r e j ec t ed  he r  evidence, and found a s  a  f a c t  t h a t  t h e  witness d id  

no t  see t h e  a t t ack .  5.30 (4)  of t h e  Supreme Court ( ~ u l l  Court) 

Act provides t h a t  on such a re ference  t h e  Court "may determine 

the  quest ion so refer red" .  I n  a. V. P,M. (7)  and The Queen v. 

B.P. (8 )  it was held t h a t  t h e  power given t h e  Court was a d i s c r e t -  - 
ionary one; and the  c r i t e r i a  upon which it would be used were 

l a i d  down i n  t h e  terms adopted i n  t h e  dec i s ions  of t h e  New South 

Vlalcs Court of Criminal Appeal i n  r e l a t i o n  t o  t h a t  S t a t e ' s  com- 

parable  sec t ion .  These c r i t e r i a  may be summarised as f o 1 l o w ~ ~ -  

( a )  t h e  question must be a  s p e c i f i c  quest ion of c r iminal  law; 

(b )  which was r a i sed  a t  t h e  t r i a l ;  

(c) decided adversely t o  t h e  Crown; 

(d )  and which i f  decided otherwise,  might have led t o  a  
d i f f e r e n t  r e s u l t  a t  t h e  t r i a l ;  

( e )  it must be a  quest ion involving a genera l  p r i n c i p l e  
on a mat-ter of pub l i c  importance; 

( f )  i f  it were a  wrong dec is ion  and t o  remain uncorrected 
i t  may s e t  a  precedent  f o r  o the r  cou r t s  of  f i r s t  ins tance .  

I n  t h i s  re ference  t h e  f i r s t  two quest ions a r e  s p e c i f i c ,  

were r a i sed  a t  t h e  t r i a l ,  and decided adversely t o  t h e  Crown, Apparently 

t h e  t r i a l  judge decided no t  t o  accept  t h e  witness Kurapen's evidence 

once he had heard medical evidence i n  which opinions were expressed a s  

t o  t h e  d i r e c t i o n  from which blows were de l ivered  (based on t h e  p o s i t i o n  

of the i n j u r i e s  t o  t h e  deceased); and upon a recons t ruc t ion  of where 

a s s a i l a n t s ,  deceased and witnesses were placed on t h e  roadway i n  re- 

l a t i o n  t o  one another, I t  i s  wel l  known t h a t  among t h e  Enga people,  

members of  one l i n e  w i l l  "mark" o r  a s s e r t  t he  complici ty of p a r t i c u l a r  

indiv iduals  of  anothor l i n e  i n  a  crime, e n t i r c l y  without foundation; 

but  as  p a r t  of t h e  c u l t u r a l  background and payback system of tho  d i s -  

t r i c t .  Apparently h i s  Honour formed views a s  t o  t he  possibility t h a t  

such a marking had been cont r ived  by t h e  witness Kurapen and h e r  

woman companion (who, we were informed, was t o  support  t h e  content  of 

(8 )  (1972) (Unreported) F u i l  Court Judgment 38 



Kurapen's evidence). H i s  Honour made d e f i n i t e  f indings  t h a t  

such a marking had been e f f ec t ed  by another  witness lvlinakti, 

whose evidence h i s  Honour disbelieved, and another  person. 

I: understand t h a t  I have t h e  misfortune t o  

d isagree  with t h e  o the r  members of t h i s  Court on t h i s  matter.  

But I consider  it i s  not  t o  t h e  po in t  t o  say  t h a t  t h e  judge 

d isbe l ieved  her  anyway; t he re fo re  t h e  wi tness '  evidence i f  

admit-ted could no t  havc: a f f e c t e d  t h e  r e s u l t .  Th i s  propos i t ion  

with r e spec t ;  appears .to mo t o  beg the  ques t ion ,  I f  Kurapen 

and her  companion had been heard t o  say, and each cross-examined 

upon t h e  subjec t ,  t h a t  t hese  exclamaT.ions regarding the  accused's  

g u i l t  were t r u l y  made; it may well  have negated t h e  theory l a t e r  

adopted by h i s  Honour t h a t  t h e  two women almost i n s t a n t l y  s e t  up a 

f a l s e  hue and cry ( o r  l a t e r  conspired t o  2 thcy o r  Kurapen had 

done so ) .  Tha.t i s  t o  say it could well have gone t o  the  r e b u t t a l  

of  an imputation i n  e f f e c t  of r e c e n t  invention.  The reception 

of t h i s  evidence may well  have af fec ted  very g r e a t l y  h i s  Honour's 

approach a l s o  t o  t h e  evidence of lvlinakti, which purported t o  

r e t a i l  a  dying dec lara t ion  a l s o  impl ica t ing  t h e  accused. I am of 

t h e  opinion the re fo re  t h a t  t h e  reception of t h i s  evidence could 

wel l  have provided a t o t a l l y  d i f f e r e n t  complexion t o  t h e  case and 

have produced a d i f f e r e n t  r e s i l t .  

The quest ion of whether t h i s  r e j e c t e d  evidence 

should have been ruled inadmissible,  could I th ink  be used t o  s e t  

a  precedent  a s  t o  whether t h i s  type  of  evidence can be regarded 

a s  an exception t o  t h e  "hearsay rule".  A s tudy of  Rat ten ' s  case  

(9 )  - t h e  advice of t he  Pr ivy  Council, makes it c l e a r  t o  my mind 

t h a t  a  "hearsay" statement made by a by-stander a s  t o  t h e  i d e n t i t y  

of  an a t t a c k e r  may be admissible,  sub jec t  t o  a  considerat ion of t he  

p o s s i b i l i t y  of concoction o r  f ab r i ca t ion .  

"The t e s t  should be no-t t h e  uncer ta in  one whether t he  making 

of  t h e  statement was i n  some sense p a r t  of t h e  event o r  

t r ansa t ion .  This  may o f t e n  be d i f f i c u l t  t o  e s t ab l i sh :  

such ex te rna l  matters  a s  t h e  time which e lapses  between 

t h e  events  and t h e  speaking of  t he  words ( o r  v i c e  versa) ,  

and t h e  d i f f e rences  i n  l oca t ion  being r e l evan t  f a c t o r s  bu t  

no t ,  taken by themselves, dec i s ive  c r i t e r i a .  A s  regards 

s ta tements  made a f t c r  t h e  event i.t must be f o r  t h c  judge, 

by prel iminary ru l ing ,  t o  s a t i s f y  himself t h a t  t h e  statement 

was so c l e a r l y  made i n  circumstances of spontanei ty  o r  in-  

volvement i n  t h e  event  t h a t  t h e  p o s s i b i l i t y  of concoction 

can be disregarded.  Conversely, i f  he cons iders  t h a t  t h e  



statement  was made by way of n a r r a t i v e  of a detached p r i o r  

event s o  t h a t  t h e  speaker was so disengaged from it t o  be 

able  t o  cons t ruc t  o r  adapt  h i s  account, he should exclude it. 

And t h e  same must i n  p r i n c i p l e  be t r u e  of s tatements  made 

before  t h e  event. The t e s t  should be no t  t h e  unce r t a in  one 

whether t he  making of t h e  s tatement  should be regarded as  

p a r t  of t h e  event o r  t r ansac t ion .  This  may of ton  be d i f f i c u l t  

t o  show. But j.f t hc  drama, leading up t o  t h e  climax, has coin- 

menced and assumed such i n t e n s i t y  and p re s su re  tha-t Lne u t t e r -  

ance can s a f e l y  be regarded as  a t r u e  r e f l e c t i o n  of what was 

un ro l l i ng  o r  a c t u a l l y  happening, it ought t o  be received,"  

(page 695) 

It would seem tha-t  t he  necessary assoc ia t ion  between 

t h e  s t a t emen t  and t h c  event i t s e l f  must bc e s t ab l i shed  by more than t h e  

s tatement  i t s e l f .  (Page 696). The Privy Council i n  t h i s  ca se  gave "a few 

i i l u s k r a t i o n s " ,  and c i t e d  Brown v. Thc Kinq (10) a s  an example, seemingly, 

of  where evidence could be excluded as  being "a mere n a r r a t i v e  r e spec t ing .  

a concluded even-t, a na r r a t ion  no t  na tu ra l ly  o r  spontaneously emanating 

from o r  growing o u t  of t he  main transact i .onn (a-t page 696). Thei r  Lord- 

sh ips  dj.d no t  comment f u r t h e r  on Brown's case (11) ( supra)  o r  express ly  

c r i t 5 . c i . i ~  it. But it seems t o  me t h a t  t h e i r  desc r ip t ion  of when accompany- 

ing  dec l a ra t ions  may be adinitted i n  one o r  o t h e r  ways of  cont r ibut ion  t o  

proof of t h e  f a c t s  i n  i s sue ,  contemplates a wider f i e l d  of admiss ib i l i t y  

than .that on which h i s  Honour t h e  t r i a l  judge here  r e l i e d ,  viz. t h e  words 

of Barton A.C.J. i n  Drown v,  The Kin3 (12) ( supra) .  Barton A.C..Jrs words 

seem t o  envisabe a " t ransac t ion"  and inc idents  forming "pa r t  of  t h e  t r ans -  

action'!.  I t  would seem t h a t  t h e i r  Lordships i n  R a t t e n ' s  case  (13) (supsa)  

contonipiates admiss ib i l i t y  i n  some cases of accompanying dec la ra t ions  no t  

only a s  corroborat ion of a witness '  testimony bu t  i n  some cases poss ib ly  

a s  evidcnce of -the f a c t s  averred (compare Phipson 7 t h  Edi-tion a t  page 78 

c i t i n g  Lord Campbell, C.J.'s dec is ion  i n  g. v. Fowkes (14)-  Thei r  Lord- 

sh ips  i n  Ra t t en ' s  ca se  (15) ( supra)  i n  making t h e i r  observa t ions  on " res  

gostae" problems mentioned t h e  unce r t a in ty  of t h e  w r i t e r s  on the  quest ion of 

v1:ia.t such dec l a ra t ions  may be admitted t o  prove? b u t  were purport ing t o  d e ~ l  

with tha  appe l l an t ' s  submissions on the  assumption t h a t  t h e r e  was a hearsay 

element i n  t h e  evidence - i n  " t h a t  t h e  words sa id  t o  have been used involve 

an a s se r t i on  of t h e  t r u t h  o f  some f a c t s  s t a t e d  i n  them and t h a t  they may 

have been so understood by t h e  jurybt .  (Page 694). 

- 
(10)1913-14 17C.L.R. 570 

( l l ) l913-14 17C.L.R. 570 

(12)1913-I4 17C.L.R, 581/2 

(13)  (1971) 45 A.L.J.R. p.692 

(14.j  (1356) The Times 8.th Ivlarch 

(15) (1971) 49 A.L.J.R. 



I am of t h e  opinion with t h e  g r e a t e s t  r e spec t ,  

t h a t  h i s  Honour t h e  t r i a l  judge i n s o f a r  a s  he ru led  t h e  statements 

t h e  subjec t  of  ques t ions  (1 )  t o  ( 2 ) ,  inadmissible f o r  t h e  reason s t a t e d  

i n  h i s  f indings  of  f a c t  (g)  was i n  e r r o r  and t h a t  he should have d i r -  

ected himself on t h e  wider bas i s  apparently contemplated by Ra.' b t e n ' s  

case ( i b )  ( sup ra ) ,  For these  reasons I consider t h i s  Court should 

answer these  ques t ions  (1)  and (2)  - yes. 

Quest ions ( 3 )  and (4 )  i n  my opinion,  a l s o  comply 
I with  tine c r i t e r i a  h i t h e r t o  s e t  down by , th is  Court, and i n  my opinion 

should be answered. 

Question ( 3 )  r e l a t e s  t o  a r u l i n g  t h a t  a sta.terncnt 

tendered as  a dying dec lara t ion  was inadmissible because h i s  h n o u r  

could n o t i n f e r  t h a t  t he  dec l a ran t  a t  t h e  time of making it had a s e t t l e d  

hopeless expecta t ion  of death. Counsel informed us  t h a t  h i s  k!onour's 

notes  d id  i n  f a c t  make reference  t o  5.32 of t he  Criminal Procedure Act 

1839 (Papua adopted) which is i n  t h e  following terms:- 

"The dec l a ra t ion  of  a deceased person whether it be made i n  t h e  

presence of  t h e  accused person o r  no t  may i f  t h e  Chief iliagis-trate 

s h a l l  s e e  f i t  be given . in  evidence i f  t h e  deceased person a t  

t h e  time of  making such d e c l a r a t i o n  bal-ieved himself t o  be i n  

danger of approaching dea th  bu t  y e t  had hopes of  recovery". 

Counsel fo r  t he  respondents r e a d i l y  agreed with t h e  Court, t h a t  t o  have 

purported t o  apply t h e  former common law r u l e  as  t h e  case  s t a t e d  ( appa ren t ly  

inco r rec t ly )  has h i s   ono our doing, without re ference  t o  3.32 of  t h e  Criminal 

Procedure Act, would c o n s t i t u t e  an e r ro r .  I n  my opinion t h i s  Court should 

answcr question ( 3 )  " I f  t he  evidence t h e  sub jec t  of quest ion (3) wtre r u l ~ d  

inadrnissible i n  roliancc- on the  former cornmn law r u l e s  and without ad- 

vertence t o  S.32 Criminal Procedure Act, then an e r r o r  of  law appears i n  t h e  

proceedings". 

Question ( 4 )  as  s t a t e d  by h i s  Honour assumes t h a t  h i s  

Honour ru led  tna.t t h e  Crown Prosocutor  had a duty t o  tonder :in t h e  t r i a l  as  

p a r t  of .the Crown case ,  sta-tements mado by t h e  accused pursuant t o  S.103 

D i s t r i c t  Courts Act 1963, a t  t he  Committal proceedings. I t  was agreed i n  

tllis Court and apparent ly  accepted by h i s  Honour st t h e  t r i a l  t h a t  a pe rusa l  

of t h e  s tatements  indica ted  t h a t  they were s o l e l y  exculpatory. 

h4r Adams who addressed the  Court on t h i s  s u b j e c t  

a s  amicus cu r i ae  a t  t h e  reques t  of t h e  Court, submitted t h a t  it was t h e  

Cr?wnls.duty t o  t ende r  upon the  t r i a l  as  p a r t  of t h e  Crown's case  any such 

~ ~ c u l p a t o r y  statement  made by an accused. He bases t h i s  argument on a s tudy 

of tho  h i s t o r y  of 5.103 of t he  D i s t r i c t  Courts Act. I n  i t s  o r i g i n a l  form 

t h e  cautionary phrase  used by committing magis t ra tes  a s  by invcs.i;igating 

Constabulary, appoars t o  have included t h e  phrase "may he given i n  evidence 

a a i n s t  you". The d e l i b e r a t e  ornission of t h e  v~ords "agains t  you" indica-ted,  



he says, a l e g i s l a t i v e  in t en t ion  t o  render any subsequent s tatement  

of t h e  person charged ex mero rnotu admissible a t  h i s  t r i a l  desp i t e  

i t s  se l f - serv ing  nature.  The word, "may" i n  S.104 shouid, he says,  be 

rendered "sha l l" .  That  t he  l e g i s l a t u r e  shov.ld have intended t o  e f f o c t  

such a d r a s t i c  change i n  t h e  common law r u l e s  aga ins t  admiss ib ik i ty  of 

"self-serving" statements  except f o r  very l imi ted  purposes p r i n c i p a l l y  

i n  r e b u t t a l  of a l l ega t ions  of  r e c e n t  invention,  would be s u f f i c i e n t l y  

surpr i s ing .  With respec t ,  it seems t o  me t h a t  t h e  p re sen t  wording of Ss. 

103 and 104 can be read q u i t e  n a t u r a l l y  i n  t h e  context  of t h e  mainten- 
1 

ance i n  force  of t h e  common law r u l e s .  To my mind t h e  l e g i s l a t u r e  was 

merely in tending  t o  ensure-  t h a t  an accused person was no t  i nh ib i t ed  by 

the  form of  t h e  words used, from a t  t h a t  po in t  seeking t o  exculpate 

himself - perhaps s e t  i n  t r a i n  f u r t h e r  i nves t iga t ions ,  o r  ensure he 

was not  committed f o r  t r i a l .  I am of  t h e  opinion t h a t  S.104 i s  an 

enabling soc t ion  only,  which goes t o  procedure. 

The d u t i e s  of  Crown Prosecutors  a s  t o  c a l l i n g  

evidencc have r ecen t ly  been examined a f r e sh  by the  High Court of  Aus t r a l i a  

i n  Richardson v. The Queen (17).  I t  is c l e a r  t h a t  t h e  prosecutor  may 

exe rc i sc  a d i s c r e t i o n  as  t o  which witnesses may be ca l l ed ,  a d i s c r e t i o n  

wi th  which t h e  Court would be l o a t h  t o  i n t e r f e r e  "unless perhaps, it can 

be shown t h a t  t h e  prosecutor  has been influenced by some obl ique  motive" 

(page 119). The observat ions of t h e  High Court i n  t h i s  case  and of t h e  

Pr ivy  Counsel i n  Adel Muhammed E l  Dabbah v. A.G. f o r  Pa l e s t ine  (18) pro- 

v ide  a guide f o r  prosecutors  a s  t o  t h e  c a l l i n g  of witnesses and a r e  of  

some as s i s t ance  I be l ieve  t o  t h i s  Court i n  ru l ing  on t h e  i n s t a n t  problem. 

I t  i s  not  suggested here t h a t  t h e  prosecutor  i n  expressing unwii l ingnesss 

t o  tender  i n  t h e  Crown case  t h e  admit tedly exculpatory statements  of  t h e  

accused was ac t iva t ed  by an obl ique  o r  improper motive. I would wish t o  

express t h e  opinion t h a t  t h i s  Court should no t  preclude t h e  p o s s i b i l i t y  of  

cases where a t r i a l  judge would be j u s t i f i e d  i n  d i r e c t i n g  t h a t  some witness 

o r  p i ece  of evidence be ca l led  i n  t h e  i n t e r e s t s  of f a i r n e s s  o r  r e g u l a r i t y .  

But with t h e  g r e a t e s t  respec t ,  I am of  t he  opinion t h a t  t h e  prosecutor  i n  

t h i s  case  was proceeding merely i n  accordancewi th  t h e  comnon law r u l e s  as  

t o  i nadmiss ib i l i t y  of  se l f -serv ing  statements ,  except  i n  c e r t a i n  eventual-  

i t i e s ,  none of which had apparent ly  r i s e n  a t  t he  end of tho  Crown case ;  and 

t h a t  h i s  Honour was i n  e r r o r  i n  r u l i n g  t h a t  t h e  prosecutor  had a duty t o  

t ende r  t h e  accused ' s  s tatements .  

A s  appears from h i s  f i nd ings ,  h i s  Honour seems t o  

have made s i g n i f i c a n t  use of tho exculpatory statements  i n  deciding t o  r e j e c t  

t h e  evidence of  t h e  Crown witnesses and i n  t h e r e f o r e  f inding  the re  was no 

evidence upon which the  two accused could be found g u i l t y  of murder. I am 

of  t h e  opinion, d e s p i t e  something of  a concession apparently t o  t h e  con t r a ry  

by tha  Crown Counsel on t h e  hearing of t h i s  appeal,  t h a t  t h e  exclusion of 

these  s tatements  may have produced a d i f f e r e n t  r e s u l t ,  In coming t o  t h a t  



conclusion I have in mind a l s o  t h e  evidence which was excluded and 

which I th ink  ought t o  have been received. 

I f  I were wrong i n  a r r iv ing  a t  t h i s  opinion,  

I would y e t  cons ider  t h a t  quest ion (4)  involves a mat te r  of such 

general  importance and p o t e n t i a l l y  f requent  f u t u r e  occurrence, as  

t o  warrant t h i s  Court i n  agreeing t o  answer t h e  same. I n  o the r  words, 

I would regard t h i s  case  a s  r equ i r ing  an exception t o  be made t o  t h e  

p r a c t i c e  o r  po l i cy  of genera l ly  dec l in ing  t o  answer ques t ions  t h a t  i f  
I 

otherwise decided would y e t  have led  t o  no d i f f e r i n g  r e s u l t .  

For these  reasons I cons ider  quost ion (4)  a l s o  

should be answered. I would wish t h e  Court t o  answer it - yes. 

i j  
Counsel f o r  t h e  Secre tary  f o r  Law a L.B. Roberts Smith & C.P. ? h i t c  

Counsel f o r  t h e  Respondent M. F. Adams and M. Kapi. 


