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I N  THE SUPREME COURT 

OF PAPUA NEW GUINEA ) 

APPEAL OF JOSEPH DIM1 PANG1 

Wednesday, 

7 t h  November, 1973, 

Appeal i s  brought  h e r e i n  a g a i n s t  a  d e c i s i o n  of-  
t h e  Local  Cour t  a t  Rabaul,  whereby t h e  a p p e l l a n t  was con- 
v i c t e d  of  behaving i n  an i n s u l t i n g  manner towards Dokas 

T o k i a l  d u r i n g  t h e  Inlarawagira F e s t i v a l  i n  Rabaul ,  and sen-  

t enced  t o  imprisonment wi th  hard  l a b o u r  f o r  two months. 

It i s  submi t t ed  t h a t  t h e  sen tence  i s  m a n i f e s t l y  e x c e s s i v e ,  
t h e  a p p e l l a n t  be ing a  man of  h i t h e r t o  good c h a r a c t e r  i n  

s t e a d y  work; t h a t  h i s  o f f e n c e  should  have been met w i t h  a  

f i n e .  The maximum p e n a l t y  f o r  t h e  o f f e n c e  i s  s i x  months' 

imprisonment o r  $100 f i n e .  

a v a i l a b l e . .  It i s  recognised  t h a t  i n  a  busy c o u r t  day a  

I n  purpor ted  comp'iance w i t h  t h e  Appeal ( ~ o c a l  

C o u r t s )  Rules 1967, t h e  l e a r n e d  m a g i s t r a t e  has  forwarded 

t o  t h e  Supreme Court  "Reasons f o r  Dr;cision4'  i n  tY.e f o l -  

lowing form: - 
"Dealing w i t h  t h e  grounds fc ; r  a p p e a l ,  I imposed what  

I cons ide red  t o  b e  t h e  :r ight  p e n a l t y . "  

Th5.s o f  course  t e l l s  t l j e  t p p e l l a t e  c o u r t  no- 

th ing .  Unless it were c.>i'i.~f~orteiL' ~ 6 t h  a  m a g i s t r z t e  who 

was m e n t a l l y  i n c a p a b l e  o r  rec::eart t o  h i s  d u t y ;  t h i s  

Cour t  would .normal ly  a s s m e  .th;d''L t h c  p r e s i d i n g  magistra-?;. 

i n  any c a s e ,  would impose what h e  a t  t h e  t ime  cons idexc i  
a  c o r r e c t  p e n a l t y  - even i f  he  were t o  s t a t e  a t  A l . a ter  

t ime  t h a t  he  cons ide red  he  had e r r e d ,  

An appea l  a g a i n s t  Local  Cour t  d e c i s i o n s  has  

been provided by t h e  l e g i s l a t u r e  under  S e c ,  43 of  t h e  

Ordinance,  t o  an  aggr ieved person.  Th i s  g i v e s  him an 

e n t i t l e m e n t  t o  have t h e  f a c t s ,  and t h e  l a w  a p p i i c a b l e  t o  

them, r e c o n s i d e r e d  by a n o t h e r  t r i b u n a l . .  I f  t h e  l a t t e r  

f i n d s  a s u b s t a n t i a l  m i s c a r r i a g e  of  j u s t i c e  has  occur red ,  
t h e n  t h e  appea l  may be al lowed.  The a p p e l l a n t ,  and t h e  
Supreme Cour t ,  a r e  e n t i t l e d t o  t h e  f u l l  and p r o p e r  co- 

o p e r a t i o n  of  t h e  m a g i s t r a t e ,  so  t h a t  t h e  appea l  may b e  

cons ide red  p r o p e r l y .  Adequate c o n s i d e r a t i o n  canno t  be 

g i v e n  i f  t h e  m a g i s t r a t e ' s  r e a s o n s  f o r  d e c i s i o n  a r e  n o t  



1973 - m a g i s t r a t e  may n o t  e x p r e s s  h i s  r easons  f u l l y ,  among t h e  

Joseph sometimes b r i e f  notec  on  h i s  c o u r t  p a p e r  (my judgment i n  

D i m i  , . t h e  appea l  of - Pau l  Paoal;mnsn : , r e f e r s  t o  t h e  D i s t r i c t  ,.--.-- 
Pangi Cour t  p r o c e d u r e ) .  When c a l l e d  upon, fol-Powing lodgment - APP* 
213/73 o f  appea l ,  he  is  given t h e  o p p o r t u n i t y  t o  a s s i s t  t h e  
(N.G. 1 appea l  c o u r t  by  s t a t i i l g  any specla!, c ~ r c u m s t a n c e s  such 2s 

p r e n t i c e  m a t t e r  o f  aggrava t ion  i n  t h e  p a r t i c u l a r  s e t t i n g ?  f r e q u e n -  
J. cy o f  t h e  o f f e n c e ,  coir,parable punishments imposed and t h e  

l i k e .  

The m;igi:-l;y~",:l~ ri%+, ' Y  I::, s-i:iic,:.d b.! -LkIe /i.cp*a], 

(Local  c o u r t s )  Fds.; :<-ta-:utozy 1~strurnen.l:  No. 44 of  ?.067, 

a s  be ing ,  t o  forward " the  zeasoiis f o r  t h a t  d s - i s i o n  which 
were g iven a t  t h e  t ime  of making therco? ,  o r  i f  no such 

reasons  were g iven a  staternei?L 'to .ti?. at. .'- e:f?ect and a  :;hart 

s t a t e m e n t  t o  be s u p p l i e d  by-  t h z  niagir;.tratc of t n e  :reasons 

upon which t h e  d e c i s i o n  was, :n f a c t ,  bascci." 

The f a c t s  proved i n d i c ;  t e  a  cics.t unple? .szni  

i n c i d e n t  - t h e  s t a i n i n g  zf -i?l> 17iima2.e compiialainmt's 

b louse  by t h e  s p i t t % r g  c f  bet.21 nu t  by t h e  apy;cll:nt, 

T h e  . s e t t i n g  was t h e  P ' w a 9 ~ m g i r r  c-c-ow~ a t  Cici>cn .2li.zat.etlr 

Park a t  n i g h t  t ime.  L c s u l t s  t o  '.vomen i z v e  beca  Icricwn .to 

t r i g g e r  o f f  g r a v e  r i o t s  anti f a t a L  azsacl- ;s ;  Clhsy ;.re n o t  

t o  be t r e a t e d  l i g h t l y ,  esp; .c ia l iy  if ::'v;-:~ _, - b:i cd.!ca.led 

peop le  o r  t h o s e  i n  p o s i t i o n s  of aut 'nozity.-  i-:cwc.ver2 1 
have no doubt  t h i s  w2s a  sori~wha-t  cosiirc;?olitan c;-owd of  

peop le  en joy ing  themselves  Fa a  s~rr.e~~hat b o i s t + r o c s  hol-i- 

day atmosphere. The occas ion  would n o t  have c a l l e d  p e r -  
haps f o r  r e f i n e d  mannars 2nd s > n s i l i v i i y ,  The female  

complainant  h e r s e l f  seems t o  have t o  s o m  ex tcmt ,  i n c i t c b  
t h e  a p p e l l a n t ,  who comes from 2 r z t i e z  rmre rn~le-domi-nat- 

ed ( S e p i k )  s o c i e t y  t h a n  pczhaps h s r s c l l ,  a To l2 i  - by 



h e r s e l f  remarking t h a t  he anc  h i s  fri;.nd-; wers  "b ig  ?;ends" 
\ ( i n  i t s e l f  an i n s u l t i n g  remark under  some c i r c u n s t a n c e s  j., 

I c o n s i d e r  I should  a c c e p t  t h e  m a g i s t r a t e ' s  s n e -  

s e n t e n c e  comment a s  i n d i c a t i n g  t h a t  t h e r e  were no s p e c i a l  

c i r cums tances  c a l l i n g  f o r  d e t e r r e n c e .  I f i n d  mysclf t n e r t - .  
f o r e  d r i v e n  t o  t h e  conc lus ion  t h a t  i n  imposing a  two months 

g a o l  s e n t e n c e  on a  man o f  good c h a r a c t e r  f o r  an o i f e n c 2  - o" - 
such  a  k ind  d u r i n g  b u c o l i c  hol iday-maklcq,  %he m a g i s t r l t o  
has m i s d i r e c t e d  h imse l f  - t h a t  h i s  s e n t e n c c  i s  rnaniices-i9y 

excess ive .  Hence i t  would amount t o  ;1 " s u b s t a n t i . a l  i i ~ i s -  

c a r r i a g e  o f  j u s t i c e "  w i t h i n  t h e  meaning o f  Sec .  4 3 ( 3 ) ,  LosaL 

Cour t s  Ordinance. 

I a l l o w  t h e  appeal , ,  I coi-lfi.:ir, the cimvic-ticn, in 
s u b s t i t u t i o n  f o r  t h e  s e n t e n c e  o f  t h e  l e a r n e d  r ~ s g i s t r a t o  and 

i n  t h e  endeavour t o  bo th  d e t e r  o t h e r  peop le  froin ofi:endi.ri.z! 

s i m i l a r l y  and t o  do j u s t i c e  t o  t h e  a p p e l l a n t  tzn6 cozrr5ct hF:, 

a t t i t u d e  t o  s o c i e t y ;  I o r d e r  t h e  a p p e l l a n t  t u  be  f i n e d  t h i r t y  

d o l l a r s .  I a l l o w  two weeks f o r  payment of t h e  f i n e ;  - i n  de-  

f a u l t  t h e r e o f  I o r d e r  t h a t  t h e  a p p e l l a n t  s h a l l  sc -we  tlhl*ee 

weeks' imprisonment w i t h  hard !.2bcur, 

S o l i c i t o r  f o r  t h e  Appe l l an t  : G.R. Keenan, Act ing  ;?ublic 
saiic:"co,: 


