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Appeal i s  brought  h e r e i n  from a  c o n v i c t i o n  i n  

t h e  D i s t r i c t  Court  of u n l a w f u l l y  l a y i n g  hold  - Sec. 8 ( a )  
P o l i c e  Offences Ordinance. The pr imary  ground of appea l  

i s  t h a t  t h e  l e a r n e d  m a g i s t r a t e  e r r e d  i n  law i n  c o n v i c t i n g  

on t h e  evidence  p r o f f e r e d ;  no t r i b u n a l ,  it i s  s a i d , c o u l d  
have been s a t i s f i e d  the reon  beyond r e a s o n a b l e  doubt ,  t h a t  

he who undoubtedly committed t h e  o f f e n c e  o f  a s s a u l t i n g  

t h e  compla inant ,  Mrs. Keyes, i n  t h e  manner a v e r r e d ,  was 

t h e  a p p e l l a n t .  - 

Leave was g iven t o  add t h e  f u r t h e r  ground t h a t  

t h e  s e n t e n c e  was m a n i f e s t l y  excess ive .  

During t h e  course  of  argument it became c l e a r  

t h a t  Crown counse l  would wish t o  r e f e r  t o  a  c e r t a i n  r e -  

p o r t  of  t h e  m a g i s t r a t e ,  which it was s a i d  purpor ted  t o  

g i v e  reasons  f o r  judgment. Apparent ly  t h i s  r e p o r t  was 
forwarded t o  t h e  Crown and t o  t h e  C o u r t ,  b u t  n o t ,  it i s  

s a i d ,  t o  t h e  a p p e l l a n t  o r  h i s  r e p r e s e n t a t i v e .  This  

C o u r t ' s  copy was e v e n t u a l l y  l o c a t e d ,  and I e n t e r t a i n e d  
argument a s  t o  whether  I might  have r e c o u r s e  t o  it i n  de- 

c i d i n g  t h e  appea l .  ( A  copy o f  any such  r e p o r t  should  of  
course  go t o  an a p p e l l a n t  o r  h i s  r e p r e s e n t a t i v e . )  

M r .  Wood contended t h a t  no r e g a r d  might  be had 

t o  t h e  r e p o r t  - Secs. 230 and 231 of  t h e  D i s t r i c t  Cour ts  
Ordinance be ing  t h e  o n l y  p r o v i s i o n s  r e l e v a n t .  Under 

t h e s e  s e c t i o n s ,  t h e  ( ~ i s t r i c t )  Court  c l e r k  i s  charged 

wi th  t h e  d u t y o f  forwarding t h e  m a g i s t r a t e ' s  r e a s o n s  f o r  

d e c i s i o n ;  and,  where no r e a s o n s  were g iven ,  w i t h  t h e  

d u t y  o f  n o t i f y i n g  t h e  m a g i s t r a t e  of  t h e  appeal .  The 
m a g i s t r a t e  i s  charged i n  t h i s  l a t t e r  e v e n t ,  w i t h  t h e  

d u t y  of forwarding t o  t h i s  Cour t  a  r e p o r t  s e t t i n g  o u t  

t h e  r e a s o n s  f o r  t h e  c o n v i c t i o n .  Counsel submits  t h a t  
he re  r easons  were g iven ,  and recorded  by t h e  m a g i s t r a t e ,  
and t h a t  t h e y  appear  i n  t h e  t r a n s c r i p t  o f  proceedings .  

Any m a g i s t e r i a l  r e p o r t  i n  s u c h  a  c a s e  t h e r e f o r e  i s  a  r e s  

n u l l a  and 'should n o t  be looked a t .  



1973 - Most . - s t a tu to ry  p r o v i s i o n s  f o r  c r i m i n a l  a p p e a l s  

p a u l  i n c l u d e  r e f e r e n c e  t o  t h e  forwarding of a  r e p o r t  by t h e  
Papalam- s u b o r d i n a t e  t r i b u n a l .  . An i n d i c a t i o n  of t h e  c i r cums tances  
nan v. 
Samson i n  which such a r e p o r t  w i l l  n o t  be r e c e i v e d  appears  i n  
V i r g i l  t h e  p r a c t i c e  n o t e  i s s u e d  by t h e  Court  of  Appeal (u .K . )  
Nuakona 

and recorded a s  Regina v. Will iams (1). That  c o u r t  ex- 
I P r e n t i c e  p r e s s e d  d i s a p p r o v a l  of  a Recorder having forwarded a  dc- 

5. t e c t i v e  s e r g e a n t ' s  r e p o r t  made a s  t h e  r e s u l t  o f  p o s t - t r i a l  

e n q u i r i e s ,  The c o u r t  p o i n t e d  o u t  t h a t  though it o r  t h e  
Home O f f i c e  sometimes asked f o r  a  s p e c i a l  r e p o r t  - t h e  

p r a c t i c e  fo l lowed by t h e  Recorder  was u n d e s i r a b l e .  

Though t h i s  Cour t  has  d e l i v e r e d  judgments sug- 
g e s t i n g  t h a t  t h e  D i s t r i c t  Cour t s  Ordinance i s  by way of  

a  Code (Robin Kumaina v. Barrinclton Gera ld  Reade ( 2 ) ;  

Req. v. Amdjuonye ( 3 ) ) ;  I should be l o a t h  t o  come t o  t h c  

conc lus ion  t h a t  it might  have r e g a r d  o n l y  t o  a  m a g i s t e r i a l  

r e p o r t  t h a t  had been p repared  i n  c i rcumstances  of  no 
reasons  having been g iven  - t h a t  Sec. 231 shou ld  so  t o  
speak be regarded a s  governed by t h e  maxim expressum f a c i t  

c e s s a r e  tac i turn  (when t h e r e  i s  express  mention of  c e r t a i n  

t h i n g s ,  then  any th ing  e l s e  n o t  mentioned i s  exc luded) .  

Cour t s ,  and n o t  o n l y  Local  and D i s t r i c t  C o u r t s ,  i n  t h i s  
coun t ry  l a b o u r  under  g r e a t  d i sadvan tages .  One can imagine 

many c i rcumstances  when a  mere ske tchy  n o t e  of f a i r l y  

l e n g t h i l y  expressed r e a s o n s  f o r  judgment was kep t ;  wherc 

no n o t e  was recorded of  r e a s o n s  a c t u a l l y  g iven ;  where a  
c o r r e c t  n o t e  o f  r easons  g iven was subsequen t ly  l o s t  o r  

c o r r u p t e d .  In  any such c a s e ,  of  r e g r e t t a b l e  i r r e g u l a r i t y  

pe rhaps ,  one would wish n e v e r t h e l e s s  t o  have a  r e p o r t  o f  

r easons  g iven ,  a v a i l a b l e  f o r  c o n s i d e r a t i o n  i n  t h i s  Cour t .  

Again i n  many c a s e s ,  p a r t i c u l a r l y  on t h e  a s p e c t  

o f  sen tence ,  many m a t t e r s  such a s  t h e  f r equency  o f  t h e  

t y p e  of  o f f e n c e  invo lved ,  and t h e  p a t t e r n  o f  s e n t e n c i n g  

( t h e  " t a r i f f s " )  o f  h imsel f  and h i s  b r o t h e r  m a g i s t r a t e s  

must b e  i n  gremio t h e  Bench, and unexpressed i n  each  and 

every  one o f  t h e  sometimes, dozens of  c a s e s ,  t o  come be.- 

f o r e  t h e  c o u r t  i n  a  busy day. Some degree  of  a m p l i f i c a -  

t i o n  of  r e a s o n s  would be expected  and c e r t a i n l y  h e l p f u l  
t o  t h e  Appeal Court  i n  a  c a s e  of  t h a t  k ind.  

Giving judgment and reasons  a t  t h e  c o n c l u s i o n  

of  t h e  hea r ing  is  t h e  most convenient  and e x p e d i t i o u s  way 

(1951) 1 W.I.R. 463 
Unreported judgment No. 433 of  7/7/67, Mann C.J .  
Unreported judgment No. FC10, F u l l  Cour t  of  Oct. 70. 



of  d i s p o s i n g  of many c a s e s .  I t h i n k  it would b e  c o r r e c t  t o  

s a y  t h a t  t h e r e  a r e  v e r y  few men, p r e s s e d  f o r  t ime,  who can 

g i v e  t h e i r  r easons  i n  a  complete o r d e r  and f i t  s t a t e  t o . b e  - 

r e p o r t e d  e i t h e r  t o  an a p p e l l a t e  c o u r t  o r  t h e  p r o f e s s i o n ,  un- 

e d i t e d .  But of  course  it would be normally regarded a s  im- .  
p r o p e r  t o  a l t e r  t h e  sense  of any th ing  s a i d  o r  done by t h e  
m a g i s t r a t e  by a d d i t i o n  o r  e x c i s i o n  o f  v i t a l  m a t t e r  t o  o r  from 

an e d i t e d  v e r s i o n  o f  r easons .  

Some guidance t o  t h e  m a g i s t r a t e  i n  t h e  p r e p a r a t i o n  

o f  r e a s o n s  f o r  judgment and t o  t h i s  Cour t  i n  r e c e i v i n g  and 

s t u d y i n g  t h e  same, may b e  found i n  t h e  remarks o f  Willmer L . J .  
i n  Bromlev v. Bromley ( 4 ) :  "I am f a r  from say ing  t h a t  i n  no 

c i rcumstances  i s  it p o s s i b l e  f o r  t h i s  c o u r t  t o  go behind t h e  
o f f i c i a l  t r a n s c r i p t  o f  t h e  judgment w i t h  which it i s  f u r n i s h e d .  
If t h e r e  were e v e r  a  case  i n  which it could  b e  shown t h a t ,  

a f t e r  d e l i v e r i n g  judgment and a f t e r  t h e  drawing up o f  t h e  

o r d e r ,  t h e  judge had i n  s u b s t a n c e  r e w r i t t e n  h i s  judgment, s o  

a s  t o  p u t  a  comple te ly  d i f f e r e n t  complexion on t h e  i s s u e s  i n  
d i s p u t e ,  then  I apprehend t h a t  t h i s  c o u r t  would n o t  be s low t o  

c e n s u r e  any such behav iour  on t h e  p a r t  of  t h e  judge,  and I 

have no doubt  t h a t  i n  such a  c a s e  t h i s  c o u r t  would t h i n k  it 
n o t  o n l y  p r o p e r  b u t  n e c e s s a r y  t o  look a t  t h e  t r a n s c r i p t  of  t h e  

judgment i n  i t s  o r i g i n a l  form. But an a p p l i c a t i o n  t o  do any- 

t h i n g  o f  t h a t  s o r t  would, i n  my view, have t o  b e  suppor ted  by 
cogent  evidence.  There would have t o  be evidence  from someone 

who was p r e s e n t  a t  t h e  t r i a l  and heard  t h e  judgment ( p r e f e r -  

a b l y  somebody who himsel f  o r  h e r s e l f  took  a  n o t e  of  t h e  judg- 

ment) and who was a b l e  t o  s a y ,  and s a y  i n  ev idence ,  t h a t  t h e  
o f f i c i a l  t r a n s c r i p t  a s  approved by t h e  judge was s u b s t a n t i a l l y  
d i f f e r e n t  from what t h e  judge a c t u a l l y  s a i d  when h e  d e l i v e r e d  

h i s  o r a l  judgment a t  t h e  t r i a l .  

I n  t h e  p r e s e n t  c a s e  we a r e  n o t  concerned w i t h  any such  

s i t u a t i o n .  What we a r e  o f f e r e d  i s  a  copy of  t h e  judgment a s  

t a k e n  down and t r a n s c r i b e d  by t h e  shor thand  w r i t e r ,  submit ted  

t o  t h e  judge and c o r r e c t e d  by him. There a r e  d e l e t i o n s ,  t h e r e  

a r e  a l t e r a t i o n s ,  and t h e r e  a r e  some a d d i t i o n s  t o  f i l l  gaps 
made by t h e  d e l e t i o n s .  That  perhaps  does  n o t  seem p a r t i c u l a r -  

l y  s t r a n g e  t o  members of t h i s  c o u r t ,  whose unrewarding t a s k  it 
i s  t o  r e v i s e  t h e  t r a n s c r i p t  o f  eve ry  s i n g l e  judgment which we 

e v e r  have t o  d e l i v e r ;  and it n o t  i n f r e q u e n t l y  happens t h a t  t h e  

t r a n s c r i p t  submi t t ed  t o  u s  does  n o t  accord  w i t h  what a t  l e a s t  
we t h i n k  we s a i d ,  o r  in tended  t o  say.  It i s ,  I t h i n k ,  t o  be 

remembered t h a t  shor thand w r i t e r s ,  w o n d e r f u l l y  e f f i c i e n t  a s  



some of them a r e  i n  g e t t i n g  down ev idence  o f t e n - g i v e n  v e r y  

r a p i d l y  and sometimes i n a u d i b l y ,  a r e ,  a f t e r  a l l ,  human b e i n g s  

l i a b l e  t o  e r r o r ,  and I do n o t  t h i n k  t h a t  t h e r e  could  e v e r  be 
any g u a r a n t e e  t h a t  a  t r a n s c r i p t  p r e p a r e d  by t h e  o f f i c i a l  s h o r t -  

hand w r i t e r  i s  n e c e s s a r i l y  t h e  l a s t  word a s  t o  what t h e  judge  

r e a l l y  s a i d .  Indeed,  it i s  f o r  t h a t  v e r y  r e a s o n  t h a t  b e f o r e  

a  judgment i s  p u b l i s h e d  t h e  t r a n s c r i p t  i s  submi t t ed  t o  t h e  

judge f o r  r e v i s i o n .  The purpose  o f  t h a t  i s  t o  e n a b l e  t h e  
judge t o  s e e  t h a t  what i s  imputed t o  him i s  r e a l l y  what he 

t h i n k s  he s a i d ,  o r  in t ended  t o  say .  

It seems t o  me t h a t  i n  t h o s e  c i r cums tances  i t  would b e  . 
q u i t e  wrong t o  look  a t  t h e  shor thand  w r i t e r ' s  o r i g i n a l  v e r s i o n ,  

which ex h y p o t h e s i s  i s  o n l y a p r o v i s i o n a l v e r s i o n  a w a i t i n g  r a t i -  

f i c a t i o n  by t h e  j u d g e ' s  approval .  The whole purpose  o f  sub-  

m i t t i n g  t h e  t r a n s c r i p t  o f  a  judgment t o  t h e  judge i s  t o  make 

s u r e  t h a t  it does convey what t h e  judge r e a l l y  d i d  mean t o  say. 

I n  t h o s e  c i r cums tances ,  i n  my view, i n  t h e  absence o f  any 

ev idence  t o  show t h a t  t h e  judge has d e l i b e r a t e l y  so  a l t e r e d  

h i s  judgment a s  t o  change i t s  whole c h a r a c t e r ,  it would be. i m -  

p r o p e r  f o r  u s  t o  look  a t  t h e  o r i g i n a l  t r a n s c r i p t  mere ly  be- 

cause  it i s  t h e  o r i g i n a l  t r a n s c r i p t .  Vhat we must look  a t  i s  

t h a t  which b e a r s  t h e  stamp o f  t h e  j u d g e ' s  a p p r o v a l ,  and on 
t h a t  must s t a n d  o r  f a l l  t h e  s u c c e s s  o f  t h e  a p p e a l . "  

I am of  t h e  o p i n i o n  t h a t  Sec. 231 i s  i n t e n d i n g  n o t  

s o  much t o  s e t  o u t  an e x c l u s i v e  c o n d i t i o n  upon which a  r e p o r t  

o f  r e a s o n s  might  be forwarded and cons ide red ;  b u t  r a t h e r  t o  

e n s u r e  t h a t  when no r e a s o n s  have been g i v e n ,  t h e y  are l a t e r  

forthcoming.  I would t h e r e f o r e  propose  t o  l o o k  a t  t h e  
r e a s o n s  submi t t ed  by t h e  l e a r n e d  m a g i s t r a t e  i n  a  r e p o r t  d a t e d  
2nd August,  1973. I f e e l  myself f o r t i f i e d  i n  my d e c i s i o n  so  

t o  do by a  s c r u t i n y  o f  t h e  m a g i s t r a t e ' s  remarks a c t u a l l y  r e -  

corded on t h e  t r a n s c r i p t .  These t o  my mind do n o t  appear  t o  

b e  i n  any way a  f u l l  s t a t e m e n t  o f  r e a s o n s  - i n c l u d i n g  a s  t h e y  
do a  mere s h o r t  summary o f  t h e  ev idence  and a  s t a t e m e n t  o f  
s a t i s f a c t i o n  a s  t o  i d e n t i f i c a t i o n  o f  t h e  a p p e l l a n t  by t h e  

compla inant .  

A c o n s i d e r a b l e  amount o f  i n a d m i s s i b l e  evidence  was 

r ecorded  i n  t h i s  c a s e ,  which a p p e l l a n t ' s  counse l  submi t s  was 

h i g h l y  p r e j u d i c i a l  and should  r e s u l t  a s  a  f u r t h e r  ground of 

a p p e a l ,  i n  t h e  appea l  be ing  a l lowed ( c i t i n g  Rex. v. L a w r c n c ~  

( 5 ) ) .  However, it i s  n o t o r i o u s  t h a t  exper i enced  t r i b u n a l s  i n  

t h i s  c o u n t r y  f i n d  it almost  e s s e n t i a l ,  c e r t a i n l y  more p r a c t i -  

( 5 )  (1906)  25 N.Z .L .R .  129 



c a l ,  t o  a l l o w  w i t n e s s e s  t o  t e l l  t h e i r  s t o r i e s  i n  t h e i r  own 

ways; and l a t e r  t o  e x c i s e  from c o n s i d e r a t i o n  any m a t e r i a l  

which i s  c l e a r l y  i n a d m i s s i b l e .  Th i s  t h e y  a r e  accustomed t o  
do e v e r y  d a y  o f  t h e  week. Rules germane t o  t r i a l s  by j u r y  ox  
by a s s e s s o r s  a r e  n o t  a l l  n e c e s s a r i l y  a p p r o p r i a t e  t o  h e a r i n g s  

b e f o r e  m a g i s t r a t e s .  I f i n d  i t  i m p o s s i b l e  t o  s.uppose t h a t  t h e  

ev idence  imprope r ly  "admit ted"  ( t h a t  i s ,  " r eco rded" )  h e r e  

( imprope r ly  by t h e  s t r i c t  r u l e s  of  e v i d e n c e ) ,  would have had 
any i n f l u e n c e  on t h e  expe r i enced  m a g i s t r a t e  p r e s i d i n g .  I 

would r e j e c t  t h i s  a s  a ground o f  appea l .  

A f u r t h e r  m a t t e r  was urged  i n  r e l a t i o n  t o  t h e  r e c o r d  
o f  i n t e r v i e w ,  i n  t h a t  no d e t a i l  appea r s  a s  t o  t h e  language  
used  o r  a s  t o  t h e  a c c u r a c y  of any t r a n s l a t i o n  which was made 

i n  t h e  c o u r s e  o f  o b t a i n i n g  t h e  r e c o r d .  However I c o n s i d e r  I 

s h o u l d  presume t h a t  t h e  l e a r n e d  m a g i s t r a t e  proceeded c o r r e c t l y .  

( n o t h i n g  a p p e a r s  t o  s u g g e s t  t o  t h e  c o n t r a r y  i n  t h e  t r a n s c r i p t ) ,  
and would have s a t i s f i e d  h imse l f  t h a t  t h e  a p p e l l a n t  unde r s tood  

t h e  q u e s t i o n s  asked o f  him, and t h a t  h i s  answers were  c o r r e c t -  

l y  r eco rded .  N o - q u e s t i o n s  were asked of  t h e  p o l i c e  w i t n e s s e s  

by t h e  a p p e l l a n t ,  and t h e  a p p e l l a n t  d i d  n o t  i n  h i s  own sworn 

ev idence  c h a l l e n g e  t h e  r e c o r d  o f  i n t e r v i e w .  I do n o t  r e g a r d  
t h i s  ground a s  having  any s u b s t a n c e .  

I I1C '.- The n e x t  m a t t e r  urged  i s  t h e  q u e s t i o n  o f  ident:" 

t i o n .  The compla inant  i s  t h e  o n l y  w i t n e s s  a s  t o  i d e n - t i f i c a t i c . ? .  
She s t a t e s  t h a t  h e r  a s s a i l a n t  had a  p a l e  b l u e  s h i r t  on ,  and he 

was g r i n n i n g  a t  h e r .  There was a  s t r e e t  l i g h t .  She d i d  n o t  

keep him i n  s i g h t  a f t e r  he  r a n  away - n o r  d i d  s h e  s e e  him s t o p .  

P l a i n l y  s h e  c la imed t o  have seen  t h e  f a c e  o f  h e r  a s s a i l a n t .  

A t  t h e  beg inn ing  o f  h e r  ev idence  s h e  s a i d  "I  saw t h e  deicendact 

r u n n i n g  towards  me d i a g o n a l l y  a c r o s s  t h e  s t r e e t " .  One i s  l e f t  

i n  doub t  a s  t o  whether  s h e  i n t e n d e d  by t h i s  t o  mean "a  man" o r  
" t h i s  man" ( i n  t h e  dock) .  It was n o t  i n v e s t i g a t e d  whether  s h e  

had known t h e  d e f e n d a n t  by name o r  f a c e  b e f o r e .  They b o t h  

worked f o r  t h e  same o r g a n i s a t i o n  - b u t  it was n o t  c l e a r  whether  

t h e y  had met b e f o r e .  She f o l l o w s  t h e  same p a t t e r n  i n  h e r  e v i - .  

dence  r e f e r r i n g  t o  t h e  a s s a i l a n t  t h roughou t  a s  " t h e  d e f e n d a n t " ,  

w i t h o u t  it b e i n g  c l e a r  t h a t  s h e  was i n t e n d i n g  t o  i d e n t i f y  ths 
man who d i d  t h e s e  t h i n g s  a s  a c t u a l l y  t h e  d e f e n d a n t .  The 

m a g i s t r a t e  a p p e a r s  t o  have been impressed  by h e r  demeanour and 

found h e r  a  t r u t h f u l  w i t n e s s .  He found t h e  ev idence  o f  t h e  

a p p e l l a n t  and h i s  w i t n e s s e s  t o  be  f u l l  of  d i s c r e p a n c i e s  and he  
was s a t i s f i e d  from t h e  demeanour o f  one o f  them Ecove t h a t  he 
Ecove should  b e  d i s b e l i e v e d .  

The c o n s t a b l e  who took  t h e  a p p e l l a n t  t o  t h e  p o l i c e  

s t a t i o n  s a i d  t h e  a p p e l l a n t  was wear ing  a  b l a c k  s i n q l e t  a t  t h e  



t i m e .  

Other  bys tanders  a p p a r e n t l y  purpor ted  t o  t a k e  p a r t  

i n  t h e  p rocess  of  i d e n t i f y i n g  t h e  a p p e l l a n t  a s  Mrs. Keyest 
a s s a i l a n t ;  b u t  a p p r e n t l y  owing t o  poor  p o l i c e  work, and t h e  
i n t e r f e r e n c e  of  a  European ( t h e  two t h i n g s  appear  t o  have been 

connec ted) ,  t h e s e  men were n o t  for thcoming a s  w i t n e s s e s  - 
t h e i r  names may n o t  even have been recorded.  

Sub-Inspector  Nuakona took t h e  r e c o r d  o f  i n t e r v i e w  

i n  which t h e  a p p e l l a n t  den ied  grabbing a  European woman; b u t  

t o  t h e  f u r t h e r  q u e s t i o n  "A woman a l l e g e d  t h a t  s h e  can i d e n t i f y  

you a s  t h e  man who grabbed he r" ,  he r e p l i e d  "I d o n ' t  know. I 
have had some d r i n k  t o  d r i n k  and I d o n ' t  know." T o  a  t h i r d  

question'"When t h e  woman screamed and t h e  men chased you t o  

t h e  h o t e l ,  were you i d e n t i f i e d  a s  t h e  man who t r i e d  t o  g r a b  

her'; (one  t h a t  might  be c l a s s i f i e d  a s  a  I tbeat ing  t h e  mother- 

in-law" q u e s t i o n  p a r  e x c e l l e n c e  - e s p e c i a l l y  a s  t h e r e  was a  
'mother-in-law" i n  t h i s  c a s e  - t h e  complainant  Mrs. Keyes) - 
he r e p l i e d  "I d o n ' t  know about  t h i s " .  I would r e g a r d  bo th  

t h e s e  answers a s  p o s s i b l y  e x p l i c a b l e  i n  t h e  accused ' s  favour, . .  

r a t h e r  than n e c e s s a r i l y  t o  h i s  d e t r i m e n t ,  i n  te rms of  ind igen-  

ous p o l i t e n e s s  i n  t h e  f a c e  o f  a  s t a t e m e n t  by a  European woman. 

These q u e s t i o n s  and answers a r e  t h e  s u b j e c t  of  c o u n s e l ' s  com- 

ment a s  t o  t h e  language used and q u a l i t y  o f  t r a n s l a t i o n  had. 

The s u b - i n s p e c t o r  was unab le  t o  p ledge  h i s  r e c o l l e c -  

t i o n  a s  t o  t h e  c l o t h e s - t h e  a p p e l l a n t  was wearing when a t  t h e  

Boroko P o l i c e  S t a t i o n  - a  most v i t a l  ma t t e r :  w h i l e  on t h i s  

p o i n t  of  c l o t h i n g ,  t h e  accused i n .  h i s  sworn evidence  s t a t e d  hc 

was wearing a  b lack  s h i r t .  Ecove, t h e  w i t n e s s  c a l l e d  by t h e  

de fence ,  agreed t h a t  t h e  accused was wearing a  lonq-s leeved 
b l u e  s h i r t  - b u t  i n  view of  t h e  m a g i s t r a t e ' s  d i s m i s s a l  o f  h i s  

.evidence a s  a  f a b r i c a t i o n ,  it would n o t  be s a f e  t o  u s e  t h i s  

p i e c e  of evidence  t o  c o r r o b o r a t e  t h e  complainant  a s  a g a i n s t  

Cons tab le  Levi  and t h e  accused.  

The complainant  h e r s e l f  s a y s  t h a t  t h e  two boys who 
caught  him were i n  t h e  doorway and t h e y  i d e n t i f i e d  him t o  t h e  

policeman and s p e c i a l l y  went o v e r  and i d e n t i f i e d  him. Th i s  

s t a t e m e n t  i n c o r p o r a t e s  an i n a d m i s s i b l e  element ( t h a t  t h e y  
caught  him), and may b e  o b j e c t i o n a b l e  i n  form ( i n  t h a t  it 
u s e s  t h e  v e r b  " i d e n t i f i e d "  - a  l o o s e  d e s c r i p t i o n  pe rhaps  of  
what she  saw happened and what s h e  though t  was t h e  e f f e c t  of  
t h e i r  movements). On t h e  o t h e r  hand t h e  c o n s t a b l e  s a y s  "She .  

and I went t o  t h e  Saloon Bar i n  t h e  Papua Hote l  and she  po in t -  

ed o u t  t h e  defendant" .  Th i s  v e r s i o n  appears  t o  be co r robora t -  

ed by a  q u e s t i o n  'asked o f  Ecove by t h e  a p p e l l a n t  - "While I 



was d r i n k i n g  i n s i d e  t h e  l a d y  and t h e  policeman came i n  and t h e  

l a d y  took  hold o f  my s l e e v e ? " ,  which was answered "Yes". 

There a r e  indeed many d i s c r e p a n c i e s  i n  t h e  accoun t s  

g iven  by t h e  a p p e l l a n t ,  and t h e  w i t n e s s e s  Kane Savage and 

Ecove Kamalefi. The a p p e l l a n t  s a i d  he  was a t  work on t h e  

wharf between 7 and t e n  t o  9  when he  r e t u r n e d  t o  t h e  h o t e l .  

He l a t e r  asked a  q u e s t i o n  of Ecove t o  e s t a b l i s h  t h a t  he t h e  
a p p e l l a n t  went i n s i d e  t h e  h o t e l  a t  twenty t o  9. M r .  Savage 

s a y s  he was w i t h  t h e  accused from 8 p.m. t o  twen ty  t o  9 when 
he l e f t  him a t  t h e  h o t e l  e n t r a n c e .  He h imse l f  went t o  t h e  

Moresby Hote l  and n e x t  encountered  t h e  a p p e l l a n t  be ing  l e d  

o u t  o f  t h e  Papua H o t e l  a t  a  q u a r t e r  p a s t  9 .  Ecove p u t s  t h e  

a p p e l l a n t  i n s i d e  t h e  Papua H c t e l  s i t t i n g  w i t h  a  European 

d r i n k i n g  a t  a  q u a r t e r  t o  8. A woman came i n  a t  t h a t  t ime znc?. 
p o i n t e d  a t  t h e  a p p e l l a n t .  It i s  c l e a r  he  is  r e f e r r i n g  t o  !ir. 
Savage,  who was w i t h  t h e  a p p e l l a n t  l a t e r  a t  t h e  s t a t i o n . ,  

D e s p i t e  t h e  comple te ly  u n r e l i a b l e  accoun t s  of  t h e  

a p p e l l a n t  and h i s  w i t n e s s e s ;  i s  t h e  ev idence  o f  i d e n t i f i c a t i o n  
s a t i s f a c t o r y  enough t o  a l l o w  a  t r i b u n a l  t o  have come t o  a  con- 

c l u s i o n  t o  t h e  n e c e s s a r y  d e g r e e  of s a t i s f a c t i o n  beyond reason-  

a b l e  doubt? The High Cour t  has  l a i d  down t h a t  where ev idence  

of i d e n t i t y  i s  g iven  by a  w i t n e s s  whose p r e v i o u s  knowledge has  
n o t  made him f a m i l i a r  w i t h  t h e  appearance  o f  t h e  accused and 
where he  has  been shown t h e  accused a l o n e  a s  a  s u s p e c t  and has  

on t h a t  occas ion  f i r s t  i d e n t i f i e d  him, t h e  c o n v i c t i o n  of t h a  

accused i s  n o t . s a f e  u n l e s s  h i s  i d e n t i t y  i s  f u r t h e r  proved by 

o t h e r  evidence  ( ~ a v i e 9 . v .  The Kinq ( 6 ) ) .  With due r e s p e c t  t o  
t h e  l e a r n e d  m a g i s t r a t e  t h e  s i t u a t i o n  t h e r e  p r e d i c a t e d  appea r s  

t o  me v e r y  s i m i l a r  t o  t h a t  o b t a i n i n g  h e r e .  On t,he complainant 's 
accoun t  s h e  does  n o t  c l a i m  p r i o r  knowledge o f  t h e  a p p e l l a n t  

( though i f  t h i s  had been i n v e s t i g a t e d  t h e  c o n t r a r y  might have 

been shown), and s h e  has him p o i n t e d  o u t  t o  h e r  by two o t h e r  

men s h e  b e l i e v e s ,  b u t  has  n o t  s e e n ,  t o  have chased  and caught  

h e r  a s s a i l a n t .  

I am s a t i s f i e d  t h a t  p r o p e r l y  i n s t r u c t i n g  h imsel f  t h e  
l e a r n e d  m a g i s t r a t e  could  n o t  have been s a t i s f i e d  beyond reason- 

a b l e  doubt  o f  t h e  i d e n t i t y  o f  t h e  a s s a i l a n t  - t h a t  he must 
have al lowed h imse l f  t o  proceed on a  wrong p r i n c i p l e .  Th i s  
c o n s t i t u t i n g  a s  it does a  s u b s t a n t i a l  m i s c a r r i a g e  o f  j u s t i c e  

t h e  appea l  should  b e  allc:;?ted. Normally I should  have con- 

s i d e r e d  t h a t  t h e  m a t t e r  should  go back f o r  a  r e t r i a l  - it 

appea r s  t o  me t h a t  t h e  c o m p l a i n a n t ' s  ev idence  i f  p r o p e r l y  l e d  

( 6 )  (1937)  57  C.L.R. 170 



m i g h t - k m  e s t a b l i s h s d  other elements  going t o  i d e n t i t y .  

B u t  bear ing i n  mind t h a t  t h e  accused has served 15  days of 

t he  sentence of imprisonment l a i d  upon him, t h e  l eng th  of 
time he has been under s t r e s s  of t h i s  charge ( n e a r l y  10 
months), and t h e  cos t s  no doubt incur red  by him - I do no t  

t h ink  he should be exposed t o  a  second t r i a l .  

Before leav ing  t h e  case  I should say  t h a t  i f  t h e  

f a c t s  a s  t o  t h e  European's i n t e rven t ion  i n  t h e  case ,  were a s  

s t a t e d  by Constable Levi, then it i s  a  p i t y  he t h e  European 

was not a r r e s t e d  and presented before  t h e  Court on a  charge 

of a t t empt ing  t o  o b s t r u c t  j u s t i c e .  The d u t i e s  of policemen, 
p a r t i c u L a r l y  i n  t h e  quest ioning and a r r e s t  of suspec ts  i n  
t h e  atmosphere of a  h o t e l ,  a r e  s u f f i c i e n t l y  hazardous and 

unpleasant  wi thout  they t h e  policemen being sub jec ted  t o  

t h r e a t s  and i n t e r f e r e n c e  by Europeans claiming t h e  e a r  of 

author i ty .  

The appeal i s  allowed, t h e  convict ion i s  quashed 

and. . the  appe l l an t  discharged.  

S o l i c i t o r  f o r  t h e  Appellant : R.H.B. Wood, B a r r i s t e r  a t  law 

S o l i c i t o r  f o r  t h e  Respondent: P.J. Clay, Crown S o l i c i t o r  


