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I N  THE SUPREME COURT ) 
\ 

May 14, 
15,16,21, 
25 and 29. 

PORT 
MORESBY. 

Prent ice ,  
J. 

CORAM s PREhKICE,J. 

Tuesday, , 
29th  May 1973. 

O N  S E N T E N C E  

I have found t h a t  Gei Aleva w i l f u l l y  murdered Gaba Gei. 

I am requi red  t o  f ind  "whether t h e r e  exis@extenuit ing circum- 

s tances  such t h a t  i t  would not be j u s t  t o  i n f l i c t  t h e  punishment 

of dea th  (sec.305(2) Queensland Criminal Code a s  amended)." 

Gaba Gei was a  g i r l  o f  15 o r  16. The accused w i l f u l l y  

murdered he r  by a kn i f e  t h r u s t  i n t o  her  back on 21s t  December 1972, 

a t  Sabama, a  v i l l a g e  c lose  t o  Kila  Kila ,  P o r t  Moresby. The 

s e t t i n g  was a  house of  European s t y l e  i n  which t h e  accused's  son 

and var ious  o t h e r  people, were l i v ing .  Gei had come .to market 

from h i s  v i l l a g e  a t  Kwikila ( ~ i g o  s u b - d i s t r i c t )  and a r r ived  a t  h i s  

son ' s  house. He s a t  down outs ide ,  and was given a  cup of t e a  by 

une of h i s  in-laws. He looked angry. He then went i n s ide ,  

gkabbed a  l a r g e  kn i f e  from t h e  ki tchen (he  had a  smal le r  kn i f e  on 

h i s  person) ,  went i n t o  a  bedroom and t h e r e  menaced and t r i e d  t o  

kni fe  Gaba. Another female r e l a t i v e  r e s t r a i n e d  him, saying he 

could no t  s t a b  Gaba. The l a t t e r  f l e d  from t h e  room, bu t  was 

pursued by t h e  accused. The unfor tunate  g i r l  f e l l  a t  t h e  f o o t  of  

t he  house s t e p s  near  a  cement s lab.  The accused came up and 

d e l i b e r a t e l y  stabbed her  o n c e a s s h e  l a y  prone, apparent ly  k i l l i n g  

her almost i n s t a n t l y ,  

The g i r l ' s  mother,whose s i s t e r  i s  married t o  t h e  

accused, i s  apparently an uns table  woman who has had f o u r  o r  f i v e  

husbands, She has been described by t h e  accused t o  D r .  Burton- 

Bradley a s  a  "pamuk" - a  p r o s t i t u t e .  She a t  one time l i ved  with 

he r  two c h i l d r e n  ( t h e  deceased was one) under t h e  v i l l a g e  

p ro t ec t ion  of Gei Aleva. She l e f t  t o  form another  a s soc ia t ion  it 

seems, and l e f t  her  daughter Gaba with Gei. The g i r l  who was then 

going t o  school  became, i n  e f f e c t ,  adopted by Gei and was fed,  

housed, brought up and schooled by him and h i s  wife Begutu ( a s  

was a l s o  a  nephew), over a per iod  which I accept  as  some e i g h t  

years .  While s t i l l  a t  school ,  t h e  g i r l  l e f t  t h e  v i l l a g e  and 

apparent ly  jo ined 'her  t r u e  mother. It is s a i d  t h a t  her reason 
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a f o r  so doing was and i s  no t  known i n  G e i ' s  household. I do n o t  

The Queen accept  t h i s  as  l i k e l y  o r  t rue .  An at tempt was made by t h e  Crown 

i n  crossexamination t o  suggest  t h a t  Gei had proposed taking t h e  
V. 

Gei Aleva. g i r l  a s  another  wife, o r  having in t e rcour se  wi th  her. Dr.  Burton- 

Bradley 's  evidence on na r r a t ion  from Gei, sugges ts  s t rong ly  t o  
P 

t h e  cont rary .  There i s  no evidence whatever t o  e s t a b l i s h  t h i s  
I suggest ion o r  sexual  f r u s t r a t i o n ,  and I am l e f t  without  any P ren t i ce ,  

evidence from which I can proper ly  i n f e r  t h e  g i r l ' s  motive. 
J. 

I n  h i s  s tatement  t o  t h e  lower c o u r t  on committal t h e  

accused spoke of spending moneyson Gaba f o r  schooling and c l o t h i n g  

and saving money and p u t t i n g  it i n  a passbook f o r  her. Gaba l e f t  

school without  h i s  permission and would n o t  r e t u r n  and went t o  

he r  ( t r u e )  mother. He sa id ,  "I d i d n ' t  g e t  angry with her  about  

t h i s .  It d i d n ' t  worry me much. The l i t t l e  g i r l  Kila Raka was 

s t i l l  s t ay ing  with us ,  t h a t ' s  why I d i d n ' t  g e t  angry wi th  t h e  

mother of t h e  g i r l s . "  He described h i s  f a t a l  v i s i t  t o  t h e  market, 

t h e  t e a  drinking,  and went on, "After I f in i shed  t h e  cup of t e a  

I s t a r t e d  t o  g e t  angry wi th  Gaba. 1 g o t  t h e  k n i f e  and stabbed h e r  

i n  t h e  l eg .  She then  s t a r t e d  t o  run away." 

I n  h i s  s tatement  t o  t h e  po l i ce  he sa id ,  "My s i s t e r - in - l aw  

divorced her  husband and I have looked a f t e r  t h e  g i r l  Gaba and 

her  mother who i s  my s is te r - in- law.  But my sis ter- in-law l e f t  

me and went t o  marry another  man. I was very angry because I 

have been ( s i c )  looked a f t e r  t h a t  g i r l  with he r  mother. When her  

mother married t o  t h e  new man t h a t  g i r l  l e f t  me a s  well  and went 

t o  l i v e  wi th  her  mother. Tha t ' s  why I k i l l e d  her." Apparently 

the  g i r l  had deser ted  Gei t o  r e j o i n  her  mother some time i n  1971 - 
approximately a year  before  t h e  k i l l i n g .  When t h e  accused came 

t o  P o r t  Morosby on 2 1 s t  December 1972 he d id  n o t  know Gaba was 

then i n  P o r t  Moresby. He j u s t  went t o  s e e  h i s  son a t  h i s  house 

a t  Sabama, and found Gaba t o  be the re .  He s a i d  he d id  no t  s t a r t  

t o  t h ink  of k i l l i n g  u n t i l  "today when I saw t h e  g i r l  i n  my son ' s  

house a t  Sabama Vi l lage ,  Moresby" . . . . . . . . . ' I  I was i n  t h e  house and 

I drank some t e a ,  then I saw t h e  g i r l  and I decided t o  k i l l  her." 

He concluded h i s  s ta tement  t o  t h e  p o l i c e  a s  fol lows,  "I have 

nothing f u r t h e r  t o  say. I have t o l d  you t h a t  when I came t o  

t h e  house a t  Moresby I saw t h i s  g i r l  i n  t h e  house. I have no-one 

t o  g e t  water f o r  me a t  t h e  home v i l l age .  I have looked a f t e r  

t h i s  g i r l  f o r  a long time and I was very angry when I saw her  i n  

t h e  house. I then decided t o  k i l l  her." 

I i n f e r  from t h e  evidence, t h a t  t h e  accused must have 

laboured under a sense  of  grievance f o r  some time a t  l e a s t ,  
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perhaps f o r  t h e  period of  one year;  and t h a t  "something snapped i n  h i s  

bra in"  a s  t h e  anc ient  expression goes, on see ing  he r  t h i s  f a t a l  day. P 

do no t  s u f f i c i e n t l y  understand Rigo soc ie ty ,  t o  be  able  t o  assess  whether 

t h e  accused smarted under a sense of t he  g i r l ' s  i ng ra t i t ude ,  o r  whether 

it was something more akin t o  anger a t  her  breaking a customary o b l i g a t i o n  

t o  perform du t i e s  t o  him. Some attempt was made t o  show through t h e  

evidence of  Mr. Numana Kila,  a law s tudent ,  d i r e c t e d  towards e s t a b l i s h i n g  

custom under s e c o 7 ( e )  of t h e  Native Customs ( ~ e c o ~ n i t i o n )  Ordinance 1963 

t h a t  a poss ib l e  loss  of  b r i d e  p r i c e  might have operated as  an inflammatory 

f a c t o r  i n  Gei ' s  mind. Mr. KiLa thought t h i s  would be t h e  worry foremost 

i n  Ge i ' s  mind. On the  o the r  hand without knowing of any a c t u a l  case,  he 

thought it would not  be  unusual f o r  a g i r l  t o  leave  her  adopting f a t h e r  

and mother and t o  go t o  l i v e  wi th  her  t r u e  mother who had had a number of 

husbands. D r .  Burton-Bradley r e p o r t s  t h a t  t h e  accused r e l a t e d  t o  him, 

t h a t  h i s  resentment was d i r e c t l y  r e l a t e d  t o  t h e  p o s s i b i l i t y  of  l o s ing  

b r ide  pr ice .  

Defence counsel urges t h a t  ex tenuat ing  circumstances a r e  t o  

be discerned i n r -  

( a )  t h e  accused's  v i l l a g e  upbringing not  condit ioning him 

t o  personal  r e s t r a i n k  (when angered),  t h i s  v i l l a g e  s t i l l  

r e t a i n s  f e a r  of sorcery;  

( b )  h i s  age of some 50 years;  

( c )  h i s  never having had schooling o r  employment; 

( d )  h i s  speaking no English, having a customary marriage and 

being uninfluenced by any mission8 

( e )  h i s  blameless record ,  h i s  uncomplaining acceptance of  

customary claims upon him t o  b r ing  up t h i s  g i r l  a s  h i s  , 

own; 
.: 

( f f  a lack of lengthy p remed i t a t ion ;  

(g) t h e  mat te rs  advanced by Dr .  Burton-Bradley. 

D r .  Burton-Bradley does not  f i nd  Gei Aleva t o  be s u f f e r i n g  

any mental d isorder .  He i s  well-oriented,  without  i t  seems ha l luc ina t ions  

o r  de lus ions .  H i s  mood s t a t e  i s  subdued. His opinion i s  t h a t  Gei is 

genuinely remorseful now, t h a t  he had knowledge of  t h e  na ture ,  harmfulness 

and wrongfulness of  t h e  a c t  a t  t h e  time i n  ques t ion ,  and committed t h e  a c t  

i n  a f i t  o f  anger when he had l o s t  se l f -cont ro l .  He was unable t o  d e t e c t  

any evidence t h a t  t h e  a c t  was t h e  product  of s e n i l i t y .  Given Ge i ' s  l ack  

of  education, t h e  custom-bound r e s t r i c t i v e  s o c i a l  o r b i t  i n  which he l i ved ,  

and which c l e a r l y  inf luences  him g r e a t l y ,  t h e  Doctor ' s  opinion i s  t h a t  
* 

Gei was under g r e a t  and unbearable provocation. 

One might pose the '  quest ion,  d o e s n ' t  anyone who conunits 

murder, so cons ider  himself o r  he r se l f  t o  be? 
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I have had regard t o  t h e  judgments of The Queen v. I v o r o ( l j  

and of  Ollerenshaw J. i n  The Queen v. Warume (2 )  and Boqarabi (3) and ta 

t h e  cases  on t h e  South  African sec t ion  i n  Gardiner R Lansdowne a t  p.358 

et .seq.  I must cons ider  t h e  accused's  c u l p a b i l i t y  sub jec t ive ly  t o  him ,- 

bu t  no t  sub jec t ive ly  t o  myself. Thus, though I might have t o  confess t o  

a pre-d ispos i t ion  a g a i n s t  c a p i t a l  punishment, I must remind myself t h a t  I, 

I must  endeavour t o  c a r r y  ou t  t h e  L e g i s l a t u r e ' s  i n t en t ion ,  While I 

apprehend I must t r y  t o  view t h e  mat te r  ob jec t ive ly  as  I might conceive 

t h e  g e n e r a l i t y  of  judges would; I y e t  remain the  lonely ju ry  of myself, 

t o  t h e  good o r  bad fo r tune  of t h e  accused - with t h e  r i g h t  i n  him, but  n o t  

i n .  t h e  Crown, t o  c o r r e c t  on appeal an e r r o r  which I may commit on t h i s .  

matter .  

There i s  no suggest ion of c u l t u r a l  j u s t i f i c a t i o n ,  o r  

" ,  t r a d i t i o n a l  excuse, f o r  t h i s  dreadful  deed. Clear ly  one cannot regard 

uncont ro l lab le  anger i n  "Lhe c!oer z s r e n d e r i n g  i - t  un jus t  t o  punish him f o r  

h i s  deed by death. Fj,fty years  ago Judge Murray expressed the opinion . 
then t h a t  "a n a t i v e  of  t h e  Por t  Moresby v i l l a g e s  knows t h e  law a s  wel l  .as 
a (European)". With permanent road connection and d a i l y  t r a f f i c k i n g ,  Rigo 

d i s t r i c t  and Kapa Kapa i n  p a r t i c u l a r ,  could be s a i d  t o  be almost suburbs 

of  P o r t  Moresby now. For years few k i l l i n g s  have been repor ted  from among 

t h e  s e t t l e d  v i l l a g e s  of  t h e  Rigo - Boera c o a s t a l  f r inge .  

Af ter  only t h e  most anxious cons idera t ion ,  can I f ind  t h a t  

extenuating circumstances e x i s t  i n  favour of Gei Aleva, I f ind  I can do 

s o , o n l y  on t h e  balance of  p r o b a b i l i t i e s ,  a r i s i n g  from what 1 consider  an 

absence of  s i g n i f i c a n t  premeditat ion of t h e  ac tua l  deed ( a s  d i s t i n c t  from 

poss ib l e  l a s t i n g  brooding anger) ;  from t h e  g i r l ' s  depa r tu re  i n  circumstances 

of apparent  f a i l u r e  t o  apprec ia to  o b l i g a t i o n  o r  kinsliip response, working 

a provocation t o  anger understandable i n  a customary s o c i e t y  even i f  

c l e a r l y  not  amounting t o  l e g a l  "provocation"; from h i s  lack  of 

sub jec t ion  t o  t h e  r e s t r a i n i n g  inf luences  and t r a i n i n g  o f  a European o r  an 

urbanised person; from h i s  having a lower threshold  of response t o  a 

provoking s i t u a t i o n  - e n t a i l i n g  f a r  l e s s  a b i l i t y  t o  r e s i s t  a sudden 

impulsive urge t o  k i l l .  

With cons iderable  doubt, I the re fo re  f ind  extenuating 

circumstances wi th in  t h e  meaning o f  t h e  sec t ion .  . . 

The ma t t e r  of  t h e  a l t e r n a t i v e  sentence then t o  be imposed, 

i t s e l f  of course,  c r e a t e s  problems. I n  t h e  at tempt t o  a l low room f o r  t h e  

in f luence  of  n a t i v e  custom t o  be considered on sentence,  I should be 

d i s t r e s s e d  i f  any judgment of miri were considered as  lending colour t o  

t h e  supposi t ion t h a t  t h e  l i v e s  o f  t h e  o ld ,  t h e  weak, t h e  young, and women 
.. F) (unreported)  Fu l l  Court Judgment No. FC27 of 30 Nov 71, Po r t  Moresby. 

( 2 )  (unreported)  Judgment. No. 467 of 19 Apr 68, Goroka. 
( 3 )  ( u n r e ~ o r - t e d )  , Judgment No.468 of 19 Apr 68, Goroka. . . /5  



i n  pa r t i cu l a r ,  a r e  o f  l e s s e r  va lue  i n  t h e  eyes of t h e  law. Any imagined 

concept t h a t  t h e  law should be administered t o  make Papua New Guinea s a f e  

f o r  t he  "big man" w i l l  no t  I hope r ece ive  propulsion o r  encouragement from 

any judgment o r  sentence of mine. 

Unfortunately no work appears t o  have been done t o  produce f i g u r e s  

by which t h i s  Court  can guide i t s e l f  i n  t h e  assessment of  t h e  value, , 
aptness  o r  e f f ec t iveness  of punishment e i t h e r  as  r e h a b i l i t a t i o n  o r  

deterrence.  One has t h e  impression t h a t  t h e  l a s t  90 years  has seen t h e  

p r a c t i c a l  e l iminat ion  of murder as  a s o c i a l  instrument (except of t h e  

abe r ran t  i nd iv idua l )  i n  almost a l l  of Papua. (Exceptional  pa t t e rns  appear 

t o  develop i n  P o r t  Moresby and a reas  where t r i b a l  mixings and a n t i p a t h i e s  

a r e  given expression t o ,  under t h e  inf luence  of l i q u o r  and introduced 

concepts of payback). 

As i n  t h i s  case ,  one i s  s t i l l  concerned f r equen t ly  t o  cons ider  t h e  

p o s s i b l e  ex i s t ence  of a continuing lower threshold o f  response t o  anger - 
anger induced by t r i v i a l  i nc iden t s  - a word, a phrase ,  a motor acc ident ,  

a s p i l l a g e  of  beer. Violent i n c i d e n t s  r e s u l t .  One does no t  know whether 

punishment of i nd iv idua l s  given proper p u b l i c i t y  over  a long period,  has 

t he '  e f f e c t  of - a l t e r i n g  gradual ly  i n  people the  n e c e s s i t y  f o r  o r  i n c l i n a t i o n  

towards angry, v i o l e n t  react ion.  Looking a t  t h e  p a t t e r n  of Papua New 

Guinea and t h e  obvious policy of t h e  enacted law a t  p re sen t ,  t o  work such 

a change? one hopes such an e f f e c t  i s  capable of being produced. 

I n  t h e  p a s t  few years  t h e  c o u r t s  have ind ica t ed  q u i t e  p l a i n l y  t h a t  

t h e  punishment f o r  violence and k i l l i n g s  has increased,  and w i l l  continue - 
t o  increase,  i n  t h e  e f f o r t  so f a r  a s  t h e  c o u r t s  can make a cont r ibut ion ,  

t o  evolve a thoroughly peaceful  s o c i e t y  of  peoples. For myself, I t h i n k  

it should be predic ted  that-lled f o r  from t h e  
.a 

c o u r t s  as  t o  t h e i r  i n t en t ion  t o  be increasingly s t e r n  on punishment. - 
Doing t h e  b e s t  I can t o  a s ses s  t h e  f a c t s  of  t h i s  ca se  i n  

comparison wi th  those  of  o t h e r s  and t h e  punishments thereon,  I cons ider  

t h e  necessary and appropr ia te  sentence is one o f  12 yea r s '  imprisonment 

w i th  hard labour. But f o r  t h e  accused's  age I cons ider  it should have 

been higher. 

S o l i c i t o r  f o r  t h e  Crown ; P.J. Clay, Crown S o l i c i t o r .  

S o l i c i t o r  f o r  t h e  Accused: W.A. ~ a l o r ,  Publ ic  S o l i c i t o r .  


