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I --- Sentence  

1973 - J i m  Kaupa, of Doman, you have been found g u i l t y  

Sep 25  on your  own c o n f e s s i o n  o f  "dangerous d r i v i n g  caus ing  

death".  On 2 9 t h  May 1973 a t  Dombuga n e a r  Kundiawa a f t e r  
M I N J  a  day o f  working,  d r i v i n g  and d r i n k i n g  you d rove  a  

Wilson v e h i c l e  a t  a  f a s t  speed and, owing t o  t h e  f a c t  t h a t  you 

A J  were drunk a t  t h e  t ime ,  r a n  your  v e h i c l e  o f f  t h e  road  

and c r a s h e d  i n t o  a  t r e e .  One of t h e  p a s s e n g e r s  i n  your  

v e h i c l e ,  one  Degembe Temene, f e l l  o u t  o f  t h e  v e h i c l e  upon 
impact  and s t r u c k  h i s  head on t h e  road .  Two days  l a t e r  
Degembe d i e d  i n  h o s p i t a l  w i thou t  r e g a i n i n g  consc iousness .  

Your conduct  on t h a t  day and y o u r  manner o f  

d r i v i n g  cou ld  be  d e s c r i b e d  a s  h i g h l y  i r r e s p o n s i b l e  and 
c o n s t i t u t i n g  a  s e r i o u s  cr ime o f  t h i s  t y p e .  If what I 

have j u s t  s t a t e d  was t h e  whole s t o r y  o f  what happened on 

t h a t  s a d  day,  then  my d u t y  would r e q u i r e  me t o  impr ison 

you, even a s  a  f i r s t  o f f e n d e r ,  s o  t h a t  y o u r  s t a y  i n  g a o l  

would be  f o r  about  e i g h t  months ( i n  a d d i t i o n  t o  your  t ime  

i n  cus tody  p r i o r  t o  t h e  d a t e  from which your  s e n t e n c e  

would t a k e  e f f e c t ) .  I b e l i e v e  t h a t  you a r e  s o r r y  f o r  
what happened. I hope t h a t  you n e v e r  f o r g e t  t h a t  y o u r  
manner o f  d r i v i n g  caused a  man t o  d i e .  

However, a s  I have j u s t  sugges ted ,  t h i s  was n o t  

t h e  whole s t o r y .  S p e c i a l  and unusua l  c i r cums tances  s u r -  
round your  cr ime.  Although you drank a  l a r g e  q u a n t i t y  of. 

b e e r  d u r i n g  t h e  p e r i o d  of s e v e r a l  hours  p r i o r  t o  t h e  acc i -  

d e n t  t o  t h e  p o i n t  t h a t  even you knew t h a t  you were drunk,  - 

it appea r s  t h a t  o n e . o f  t h o s e  t h a t  had accompanied you was 
one C o u n c i l l o r  Kamp? who, amongst o t h e r  t h i n g s ,  i s  a  
d i r e c t o r  o f  t h e  company f o r  which you were working a t  t h e  

t ime  and a  CouncilLor (and t h e r e f o r e  a  powerful  man i n  

t h e  d i s t r i c t ) .  He hzd an h f l u e n c e  o v e r  you, and it was 

he t h a t  was encouraging you t o  d r i n k  and a lmos t  compelling 
you t o  d r i v e ,  when i t  was p l a i n  t h a t  you were r e l u c t a n t  

t o  do s o  on account  o f  your  s t a t e  o f  i n t o x i c a t i o n .  The 

deceased and t h e  o t h e r  p a s s e n g e r s  knew o f  your  c o n d i t i o n  

and were w i l l i n g  t o  d r i v e  w i t h  you. The deceased  had 

been d r i n k i n g  t o o .  I n o t e  t h a t  d r i n k  is  n o t  r e a l l y  a  
problem i n  your  l i f e ,  and t h a t  you had n o t  been i n  t h e  
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h a b i t  of  mixing d r i v i n g  and d r i n k i n g .  

I a l s o  t a k e  i n t o  account  i n  your  f a v o u r  t h e  
f a c t  t h a t  you have been i n  cus tody f o r  a lmost  f o u r  

months, t h a t  you p leaded  " g u i l t y " ,  t h a t  you a r e  a  f i r s t  

o f f e n d e r ,  t h t  you were f r a n k  w i t h  t h e  p o l i c e ,  t h a t  you-. 

a r e  genu ine ly  s o r r y  f o r  what happened, t h a t  you a r e  p r e -  

pared  t o  pay compensation, and,  a l l  i n  a l l ,  t h a t  you have 

a l r e a d y ,  even p r i o r  t o  me s e n t e n c i n g  you, l e a r n t  your  

l e s son .  In  my view, i t  i s  u n l i k e l y  t h a t  you w i l l  o f f e n d  

again .  It a l s o  goes w e l l  i n  your  f avour  t h a t  you have a  
good background, t h a t  you a r e  mar r i ed  w i t h  c h i l d r e n ,  t h a t  

you h i t h e r t o  have had an e x c e l l e n t  work record  a s  a  

d r i v e r ,  t h a t  you a r e  an i n d u s t r i o u s  man, and t h a t  you 

have d i scharged  your r e s p o n s i b i l i t i e s  a s  an employee and 

a s  a  f a m i l y  man. 

Bearing i n  mind t h e  s p e c i a l  c i rcumstances  r e -  
f e r r e d  t o  above and no twi ths tand ing  t h e  f a c t  t h a t  c r imes  

of  t h i s  k ind  where e x c e s s i v e  d r i n k i n g  i s  involved normal- 

l y  can be expected  i n  t h i s  Cour t  t o  r e s u l t  i n  impr ison-  

ment, I propose i n  t h i s  i n s t a n c e  n o t  t o  send you t o  g a o l .  

A s  may have a l r e a d y  appeared i n  what I have s t a t e d  p r e -  
v i o u s l y  i n  t h e s e  remarks,  t h e  impor tan t  a c t i o n s  which 
have i n f l u e n c e d  me a g a i n s t  making an o r d e r  of impr ison-  

ment a r e :  - 
You have a l r e a d y  s p e n t  n e a r l y  4 months i n  g a o l  and so ,  
t o  t h a t  e x t e n t ,  have been punished,  

You were l a r g e l y  i n f l u e n c e d  by a n o t h e r  man t o  d r i n k  

t h e  q u a n t i t y  of  l i q u o r  you had t h a t  day, 

You a r e  p e n i t e n t  and have convinced me t h a t  you a r e  

u n l i k e l y  t o  o f fend  aga in .  

You a r e  a  f i r s t  o f f e n d e r  w i t h  e x c e l l e n t  an tecedsnce ,  

and a r e  d e s i r o u s  of  having an o p p o r t u n i t y  t o  r e - e s t a b -  

l i s h  y o u r s e l f  a s  a  u s e f u l  c i t i z e n ,  p r e f e r a b l y  i n  t h e  

t y p e  of work you a r e  exper ienced  a t .  

You have promised t o  p a y  compensation t o  t h e  v i c t i m ' s  

c l a n ,  something which n o t  o n l y  is  customary i n  t h i s  

coun t ry  b u t  a l s o  i s  a  r e a s o n a b l e  r e s p o n s i b i l i t y  f o r  
you t o  d i scharge .  I t h i n k  you do r e a l i s e  t h a t  c r imes  
of  t h i s  k ind no t  o n l y  have t h e i r  v i c t i m s  b u t  a l s o  

cause  l o s s e s  (economic, s o c i a l  and customary) which 
you should  be p repared  t o  meet .  

The p u b l i c  i n t e r e s t  can b e  p r o t e c t e d  by me a t t a c h i n g  

c e r t a i n  c o n d i t i o n s  t o  a  bond,  which, i n  t h e i r  o b s e r -  



vance,  w i l l  cause  some inconvenience  t o  you and r e s t r i c t  

some of your  freedoms . 
I i n t e n d  t o  g i v e  you a  chance t o  prove  t o  t h i s  Cour t ,  

t o  prove  t o  your  f e l l o w  c i t i z e n s ,  t o  prove  t o  t h e  kinsmen of  
t h e  man whom you k i l l e d ,  and t o  prove  t o  y o u r s e l f  t h a t  you have 

l e a r n t  your  l e s s o n ,  t h a t  you can be t r u s t e d ,  and t h a t  you have 

a  s e n s e  of  r e s p o n s i b i l i t y .  I c o n s i d e r  t h a t  t h e  p u b l i c  i n t e r e s t  
w i l l  be b e t t e r  served by t h e  implementat ion o f  t h e  p lan  I have 

f o r  you t h a n  by your  be ing  f u r t h e r  imprisoned.  

Having r e g a r d  t o  some m a t e r i a l  and c o p i e s  of  a u t h o r i -  
t i e s  submit ted  t o  me by counse l  f o r  t h e  Crown, M r .  L.  Rober ts -  

Smith, I shou ld  s a y  something a s  t o  my approach t o  t h e  t a s k  of 

s e n t e n c i n g  i n  t h i s  case .  

F i r s t l y ,  it i s  p r o p e r  t h a t  I should  t a k e  i n t o  account  

i n  your  f a v o u r  f a c t o r s  1 and 5 above. I n  c r i m i n a l  c o u r t s  

g e n e r a l l y  it i s  a p p r o p r i a t e  t o  t a k e  i n t o  account  t h e  p u n i t i v e  
e f f e c t  of such m a t t e r s  a s  apprehension,  a r r e s t ,  appear ing  i n  

Cour t ,  t h e  l e n g t h  o f  t ime  i n  cus tody  b e f o r e  s e n t e n c e ,  t h e  shame 
a s s o c i a t e d  w i t h  d i s c l o s u r e  t o  f a m i l y  and kinsmen, p u b l i c i t y ,  
l o s s  o f  employment and t h e  l i k e :  Aust in  v. R. ( 1 ) .  

It i s  no l e s s  impor tan t  i n  an emerging coun t ry  such 
a s  Papua New Guinea, where t h e r e  2 r e  s t r o n g  t r a d i t i o n a l  p r e s -  
s u r e s  upon a  person r e s p o n s i b l e  f o r  t h e  d e a t h  of  a n o t h e r  man t o  

pay compensation t o  t h e  d e c e a s e d ' s  kinsmen whatever  t h e  C o u r t ' s  
d e c i s i o n  might  b e ,  t o  t a k e  i n t o  account  o t h e r  punishment which. .  

an o f f e n d e r  has  r e c e i v e d  such a s  t h e  l i a b i l i t y  t o  pay compensa- 

t i o n .  Indeed,  i f  a  Court  f e e l s  a t  t h e  t ime of  s e n t e n c i n g  t h a t  ... ' 

t h e r e  has  a l r e a d y  been adequate  punishment, no o r d e r  of a  puni-  

t i v e  a s p e c t  i s  normally d e s i r a b l e :  H o l l i s  v. R. ( 2 ) .  

Secondly,  i n  t h e  m a t t e r  of  s e n t e n c i n g  each c a s e  must 

depend on i t s  own c i rcumstances .  A s  was s t a t e d  i n  R. v. Watson 

(3 )  punishment f o r  cr ime a r i s i n g  from c r i m i n a l  neg l igence  can- 
n o t  b e  s t a n d a r d i s e d .  In so f a r  a s  I may have depar-ted from 

any p r a c t i c e  b u i l t  up i n  t h i s  Cour t ,  t h e r e  i s  good reason  f o r  

s o  do ing  i n  t h i s  c a s e .  

I a g r e e  w i t h  Gore J. when he s a i d  i n  1930: 

"When t h e  system ( o f  punishment used i n  c i v i l i s e d  com- 

m u n i t i e s  i s  a p p l i e d  t o  Papua and New ~ u i n e a )  i n  a d d i t i o n  
t o  t h e  va ry ing  t h e o r i e s  of  punishment found i n  t h e  w h i t e  

community t h e r e  a r e  t h e  numerous problems which a r i s e  o u t  
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o f  t h e  a p p l i c a t i o n  of  t h e  system of  c i v i l i s a t i o n  t o  a  p r i -  
m i t i v e  people.  J u s t  a s  i n  a  w h i t e  community t h e r e  i s  t h e  

need f o r  u n i f o r m i t y  a s  f a r  a s  it can be had from t h e  wide 

powers o f  t h e  judges and t h e i r  va ry ing  menta l  a t t i t u d e s ,  a  

c o n g r u i t y  of  a p p l i c a t i o n  of  t h e  c r i m i n a l  s a n c t i o n s  t o  t h e  

n a t i v e  r a c e s  i s  t o  be sought ."  

Whi ls t  I agree  w i t h  Gore J. i n  h i s  p l e a  f o r  " c o n g r u i t y  o f  a p p l i -  

c a t i o n "  a  d i s t i n c t i o n  m u s t  be drawn between u n i f o r m i t y  of  sen-  

t e n c e  a n d u n i f o r m i t y o f  approach t o  sen tenc ing .  There i s  no 

need f o r  t h e  fo rmer ,  t h e r e  i s  a  g r e a t  need f o r  t h e  l a -c te r .  

Where I d i f f e r  from t h e  t r a d i t i o n a l  t h e o r i s t s  i n c l u d -  

i n g  Gore J, about  punishment i s  i n  t h e  d e f i n i t i o n  of  t h e  p a r a  

mount o b j e c t  o f  punishment. I n  my view it i s  t h e  p r o t e c t i o n  

o f  t h e  community. I cannot  a g r e e  w i t h  t h o s e  who a s s e r t  t h a t  
t h e  paramount o b j e c t  i s  t h e  p r e v e n t i o n  of  cr ime.  Advocates of 

t h i s  l a t t e r  o b j e c t i v e  p l a c e  t o o  much weight  upon t h e  importance 

of  r e t r i b u t i o n  and d e t e r r e n c e ,  and t o o  l i t t l e  importance upon 

re fo rmat ion  o r  r e h a b i l i t a t i o n .  W h i l s t  I can a p p r e c i a t e  t h a t  
d e t e r r e n t  s e n t e n c e s  amongst n a t i v e  peop le  may b e  more e f f e c t i v e  
and t h a t  t h e r e f o r e  t h e y  may p l a y  a  more v i t a l  r o l e  i n  a  p r i m i -  

t i v e  o r  semi -p r imi t ive  s o c i e t y  t h a n  amongst c i v i l i s e d  and 

u rban i sed  peop les ,  t h e  r i s k  t h a t  i s  run when t h e  g o a l  of crime 

p r e v e n t i o n  i s  t o o  s t r e n u o u s l y  s o u g h t a f t e r i s  t h a t  i n d i v i d u a l  

l i b e r t i e s  a r e  s a c r i f i c e d .  I f  a  ba lance  i s  sought  t o  be 
achieved. between community p r o t e c t i o n  and i n d i v i d u a l  l i b e r t y ,  

crime p r e v e n t i o n  w i l l  o f t e n  b e  a  by-product .  World-wide ex- 
p e r i e n c e  has  shown t h a t  punishment a l o n e  does  n o t  p r e v e n t  crime. 

Why i s  it  t h a t  no twi ths tand ing  d e t e r r e n t  p e n a l t i e s  cr imes a r e  

s t i i l  committed? 1n no s o c i e t y ,  l e t  a l o n e  i n  an emerging 

s o c i e t y ,  can t h e  Court  a f f o r d  t o  a c t  t o  t h e  d e t r i m e n t  o r  p r e -  

j u d i c e  o f  t h e  p r e s e r v a t i o n  and advancement o f  i n d i v i d u a l  
l i b e r t y .  If crime p r e v e n t i o n  r a t h e r  t h a n  community p r o t e c t i o n  

i s  t h e  o b j e c t i v e  t h a n  t h e  d e s i r e  f o r  u n i f o r m i t y  of  s e n t e n c e s  

and p e n a l t i e s  f i x e d  a c c o r d i n g t o  t h e  s e r i o u s n e s s  of  t h e  cr ime 

o v e r - r i d e s  n o t i o n s  o f  j u s t i c e ,  f a i r  p r o p o r t i o n ,  and humanity. 

Punishment should  n o t  be p r o p o r t i o n a t e  o n l y  t o  t h e  

s e r i o u s n e s s  of  t h e  o f f e n c e ;  it shou ld  b e  p ~ m p o r t i o n a t e  t o  t h e  . 

o f f e n c e  and t h e  c u l p a b i l i t y  o r  blameworthiness o f  t h e  o f f e n d e r ,  
The community i s  e n t i t l e d  t o . e x p e c t  t h e  Cour t s  t o  r e f l e c t  i t s  - 

own d i s a p p r o v a l  o f  t h e  crime,  and t o  pun i sh  a c c o r d i n g l y  i n  pro- 

p o r t i o n  t o  t h e  i n d i v i d u a l  r e s p o n s i b i l i t y  o f  t h e  o f f e n d e r  t a k i n g .  

i n t o  account  v a r i o u s  f a c t o r s  such a s  h i s  age ,  p r e v i o u s  o f f e n c e s ,  

menta l  c o n d i t i o n ,  t r i b a l  customs, degree  of  c o n t a c t  w i t h  c i v i -  
l i s a t i o n ,  e t c .  To t h i s  e x t e n t  o n l y  does  r e t r i b u t i o n  form p a r t  



of  a  r a t i o n a l  s e n t e n c i n g  p o l i c y .  
. . 

T h i r d l y ,  I have been r e f e r r e d  t o  The Queen v. Radich 

(4).  That c a s e  was a  d e c i s i o n  of  t h e  Court  o f  Appeal i n  New 

Zealand and i s  one of  t h e  r e l a t i v e l y  few c a s e s  i n  which t h e r e  

i s  d i s c u s s i o n  and an a u t h o r i t a t i v e  s t a t e m e n t  on t h e  s u b j e c t  

of punishment and sen tenc ing .  I f o l l o w  t h e  g e n e r a l  p r i n c i p l e s  
l a i d  down i n  t h a t  c a s e  and ,  i n  p a r t i c u l a r ,  t h e  p r i n c i p l e  r e -  

f e r r e d  t o  a t  p. 87 which i s  s t a t e d  i n  t h e  fo l lowing  terms:  

' I . . .  One of  t h e  main purposes  of punishment .... i s  t o  

p r o t e c t  t h e  p u b l i c  from t h e  commission o f  . . . . crimes by 

making it c l e a r  t o  t h e  o f f e n d e r  and t o  o t h e r  pe r sons  w i t h  

s i m i l a r  impulses  t h a t ,  i f  t h e y  y i e l d  t o  them, t h e y  w i l l  
meet w i t h  s e v e r e  punishment. I n  a l l  c i v i l i s e d  c o u n t r i e s ,  
i n  a l l  ages ,  t h a t  has  been t h e  main purpose  of punishment,  

and it s t i l l  con t inues  so.  The f a c t  t h a t  punishment does 
n o t  e n t i r e l y  p r e v e n t  a l l  s i m i l a r  cr imes should  n o t  obscure  

t h e  cogent  f a c t  t h a t  t h e  f e a r  of  s e v e r e  punishment d o e s ,  

and w i l l ,  p reven t  t h e  commission of  many t h a t  would have 
been committed i f  it was thought  t h a t  t h e  o f f e n d e r  cou ld  

escape  wi thou t  puni-shment, o r  w i t h  o n l y  l i g h t  punishment. 
I f  a  Court  is weakly m e r c i f u l  and does n o t  impose a  sen- 
t e n c e  commensurate w i t h  t h e  s e r i o u s n e s s  of  t h e  cr ime,  it 

f a i l s  i n  i t s  d u t y  t o  s e e  t h a t  t h e  s e n t e n c e s  a r e  such a s  

t o  o p e r a t e  a s  a  powerful  f a c t o r  t o  p r e v e n t  t h e  commission 

of such o f f e n c e s .  On t h e  o t h e r  hand, j u s t i c e  and humanity 

b o t h  r e q u i r e  t h a t  t h e  p rev ious  c h a r a c t e r  and conduct ,  and , 

probab le  f u t u r e  l i f e  and conduct  of  t h e  i n d i v i d u a l  o f f e n d e r ,  

and t h e  e f f e c t  of  t h e  s e n t e n c e  on t h e s e ,  should  a l s o  b e  

g iven t h e  most c a r e f u l  c o n s i d e r a t i o n ,  a l though  t h i s  f a c t o r  
i s  n e c e s s a r i l y  s u b s i d i a r y  t o  t h e  main c o n s i d e r a t i o n s  t h a t  

de termine  t h e  a p p r o p r i a t e  amount o f  punishment."  

so  f a r  a s  t h i s  s t a t e m e n t  i s  a  g e n e r a l  s t a t e m e n t  of p r i n c i p l e  
i s  he lp fu l .  However, i t  should n o t  b e  over looked t h a t  t h e  

c a s e  i t s e l f  was one o f  manslaughter  where t h e  need f o r  a  de -  

t e r r e n t  p e n a l t y  i s  o f t e n  g r e a t e r  t h a n  i n  t h e  c a s e  o f  dangerous  

d r i v i n g  caus ing  d e a t h .  Furthermore,  cr imes r e q u i r i n g  p e n a l t i e s  

t o  be +e.termined w i t h  an emphasis on t h e  n o t i o n  of  g e n e r a l  de-  

t e r r e n c e  a r e  n o t  a s  common a s  a r e  sometimes thought .  I r e f e r  
t o  what I s a i d  about  d e t e r r e n t  p e n a l t i e s  i n  t h e  c a s e  o f  Req. v. 

Tsauname Ki lape  and Abiva P a l i n a  (5 )  and about  t h e  approach t o  
sen tenc ing  g e n e r a l l y  i n  t h a t  c a s e  and t h e  c a s e  c i t e d  i n  t h a t  
judgment of  Req. v. I k i  Lida ( 6 ) .  Although t h e  n o t i o n  of  de -  

(1954) N.Z.L.R. 86 [ d l  Unreported judgment No. 763 of  September 1973 
( 6 )  Unreported judgment No. 764 .of,  September 1973 



t e r r e n c e  of  o t h e r s  who may be s u b j e c t e d  t o  t h e  t e m p t a t i o n  t o  

a c t  a s  t h e  o f f e n d e r  d i d  o r  who may be a s  l a c k i n g  i n  c a r e ,  a s  

t h i s  o f f e n d e r  was, f i g u r e s  prominent ly  i n  t h e  law, it i s  l o s -  
i n g  some of  i t s  f o r c e ;  s e e  t h e  judgments of Bray C . J .  and 
Hogarth J. i n  Power v. French ( 7 ) .  

The s e n t e n c i n g  judge ought  n o t  t o  d e c e i v e  h imse l f  

i n t o  b e l i e v i n g  t h a t  h i s  r o l e  a s  s e n t e n c e r  i s  c r u c i a l  t o  t h e  
q u e s t i o n  of  d e t e r r e n c e .  P a r t i c u l a r l y  i n  t h e  c a s e  of  f i r s t  

o f f e n d e r s ,  i t  i s  t h e  a r r e s t i n g  p o l i c e  o f f i c e r  o r  even t h e  i n -  

v e s t i g a t i n g  p o l i c e  o f f i c e r  on t h e  job  promptly a f t e r  t h e  crime 

has  been committed ( o r ,  i n  a  c a s e  of  t h i s  k ind ,  t h e  angry kins-  

men of  t h e  deceased who may be minded t o  t a k e  r e p r i s a l s )  who 

o f t e n  have a  g r e a t e r  d e t e r r i n g  i n f l u e n c e  upon t h e  o f f e n d e r .  
De te r rence  i s  b u t  one element t o  be t aken  i n t o  account  i n  sen-  

t enc ing ;  it should  n o t  be t h e  o n l y  o r  even t h e  paramount e l e -  

ment. 

F o u r t h l y ,  I have n o t  over looked , in  my approach t o  

t h e  t a s k  of  s e n t e n c i n g  t h i s  de fendan t ,  t h e  c a s e  of  Reo. v.  

B a r t l e t t  ( 8 ) .  I a g r e e  w i t h  Har t  J. i n  t h a t  c a s e  t h a t  " t h e r e  
i s  a  fundamental c ' s f ference  between a  man who i n t e n d s  t o  do a  

wicked a c t  and one who o f f e n d s  a g a i n s t  t h e  law th rough  n e g l i -  

gence" and t h a t  "every d r i v e r  o f  a  c a r  involved i n  a  f a t a l  

a c c i d e n t  should  n o t  be s e n t  t o  g a o l  mere ly  because t h e  c a r  has  

been involved i n  a  f a t a l  acc ident" .  I would add a l s o  t h a t  

eve ry  d r i v e r  involved i n  a f a t a l  a c c i d e n t  who is i n t o x i c a t e d  

should  n o t  be s e n t . t o  g a o l  merely because of  t h e  c o - e x i s t e n c e  

of  t h e  two f a c t o r s ,  f a t a l  a c c i d e n t  and i n t o x i c a t i o n .  R e a l i s -  
t i c  a s  t h e  r e a s o n i n g  of  H a r t  J. was, h i s  judgment i n  t h a t  c a s e  

does  n o t  a s s i s t  v e r y  much i n  d e c i d i n g  where t o  draw t h e  l i n e  

between "imprisonment" o r  imprisonment" i n  b o r d e r - l i n e  .- 

cases .  I a l s o  a g r e e  w i t h  H a r t  J. t o  t h e  e x t e n t  t h a t  he recog-. 

n i s e s  t h e  t r e n d  of  t h e  l e g i s l a t u r e  towards a f f o r d i n g  o f f e n d e r s ,  
e s p e c i a l l y  f i r s t  o f f e n d e r s ,  an o p p o r t u n i t y  t o  b r i n g  about  t h e i r  

own re fo rmat ion  wi thou t  be ing  committed t o  p r i s o n  - s e e  S e c . 1 9  

and e s p e c i a l l y  Subsecs, (31,  ( 6 ) ,  ( 7 ) ,  (8 )  and ( 9 )  of  t h e  Crimi- 

n a l  Code, and s e e  Sec.656 o f  t h e  Cr iminal  Code. J u s t  because  
Sec. 656 i s  l i m i t e d  t o  cr imes  pun i shab le  by imprisonment n o t  

exceeding 3 y e a r s  i t  does n o t  f o l l o w  t h a t  imprisonment must 

always b e  imposed f o r  cr imes t h a t  a r e  pun i shab le  by impr ison-  
ment exceeding 3 years .  S e c t i o n  1 9 ( 9 )  i n  p a r t i c u l a r  i s  c a s t  
i n  t h e  wides t  p o s s i b l e  te rms.  I f  t h e  t r e n d  t o  which Har t  J. 

has  r e f e r r e d  c o n t i n u e s  i n  Papua New Guinea i n  t h e  sane  manner 
a s  has  been seen  i n  most e n l i g h t e n e d  c r i m i n a l  j u s t i c e  systems 

I S.A. F u l l  Cour t ,  13/8/73 - a s  y e t  u n r e p o r t e d )  
1966) Q.L.R. 49 



throughout  t h e  wor ld ,  it i s  n o t  u n r e a s o n a b l e . t o  suppose t h a t ,  

b e f o r e  v e r y  long i n  t h i s  c o u n t r y ' s  emergence, t h e r e  w i l l  be 
enacted  l e g i s l a t i o n  p r o v i d i n g  f o r  "suspended sen tences"  in-the 

w i d e s t  p o s s i b l e  range  of s i t u a t i o n s ,  p r o v i d i n g  f o r  t h e  d i s -  

charge  o f  o f f e n d e r s  on p r o b a t i o n  w i t h  d e d i c a t e d  and t r a i n e d  

p r o b a t i o n  o f f i c e r s . s u p e r v i s i n g  o f f e n d e r s  c o n d i t i o n a l l y  r e -  

l e a s e d  i n  t h i s  way, and a l s o  p r o v i d i n g  f o r  t h e  r e l e a s e  of  
p r i s o n e r s  on p a r o l e  a f t e r  t h e y  have served a  p a r t  of  t h e i r  

s e n t e n c e  p rov ided ,  o f  course ,  t h a t  r e l e a s e  o f  t h o s e  p r i soners .  

s e l e c t e d  f o r  p a r o l e  does n o t  j e o p a r d i s e  t h e  i n t e r e s t s  of pub- 

l i c  p r o t e c t i o n .  

F i f t h l y ,  t h e  r e h a b i l i t a t i v e  approach t o  s e n t e n c i n g  

i s  f i n d i n g  more and more a c c e p t a b i l i t y  amongst s e n t e n c e r s .  

Th i s  approach i n v o l v e s  an a t t empt  t o  c h a n g e - t h e  o f f e n d e r  

through t r e a t m e n t  o r  c o r r e c t i v e  measures o r ,  indeed,  by f o r c e  
of  c i rcumstances  a s  t h e y  o c c u r  a f t e r  s e n t e n c e  o r  o c c a s i o n a l l y  
( a s  h e r e )  p r i o r  t o  sentence .  Few would d i s p u t e  t h a t  reform 

of  t h e  o f f e n d e r  i s  t h e  s u r e s t  way of p r o t e c t i n g  t h e  community 

from crime. C l o s e l y  l i n k e d  w i t h  t h i s  approach i s  a n o t h e r  
known a s  r e p a r a t i o n .  There ... a r e  occas ions  (and t h e  i n s t a n t  

case  i s  o n e )  when t h e  wrong-doer and t h o s e  c l o s e  t o  him should  

pay compensation i n  goods o r  money f o r  t h e  crime committed. 

Th i s  i s  bo th  an o l d  and a  new aim o f  punishment. It i s  of  

p a r t i c u l a r  r e l e v a n c e  i n  a  c a s e  such a s  t h i s  where t h e r e  i s  a 

t r a d i t i o n a l  o b l i g a t i o n  t o  pay compensation. My d e c i s i o n  to. .  

i n t r o d u c e  i n t o  t h e  C o u r t ' s  o r d e r  a  c e r t a i n  amount of  compul- 

s i o n  a s  t o  compensation i s  b o t h  c o n s i s t e n t  w i t h  n a t i v e  custom. 
and i n  l i n e  w i t h  modern p e n o l o g i s t s  who argue  t h a t  it c o n t r i -  

b u t e s  t o  t h e  reform o f  t h e  o f f e n d e r  and t h e  r e d u c t i o n  of  cr ime 

i f  t h e  o f f e n d e r  i s  made t o  pay compensation. 

S i x t h l y ,  t h e  tendency o v e r  r e c e n t  y e a r s  has  been . f o r  

t h e r e  t o  b e  a  growing r e c o g n i t i o n  by t h e  Cour t s  of  t h e  p r i n -  
c i p l e  of  i n d i v i d u a l i s a t i o n .  To t h e  e x t e n t  t h a t  t h i s  de fendan t  

may b e  made s u b j e c t  t o  an o r d e r  t h a t  i s  somewhat d i f f e r e n t  t o  

o t h e r s  conv ic ted  of t h i s  c r ime,  it i s  because  o f  my d e s i r e  t o  
c o n s i d e r  t h e  de fendan t  a s  an i n d i v i d u a l  who has  needs a s  w e l l  
a s  g u i l t .  The enactment o f  Scc. 1 9 ( 9 )  i s  b u t  one example of  

a  g e n e r a l  movement towards i n d i v i d u a l i s a t i o n .  

It i s  s i g n i f i c a n t  t h a t  t h e  growing accep tance  o f  

i n d i v i d u a l i s a t i o n  has  n o t  meant t h e  d i sappearance  of t h e  

t a r i f f .  The t a r i f f  p r i n c i p l e ,  which has  an impor tan t  p l a c e  

i n  t h e  s e n t e n c i n g  system, p roceeds  from t h e  concept  t h a t  a 

cr ime dese rves  a  p a r t i c u l a r  punishment. Th i s  h a s  been my 

dilemma i n  t h e  i n s t a n t  c3se.  



Tne-resul t  of  bo th  p r i n c i p l e s  ( t a r i f f  and i n d i v i d u -  

a l i s a t i o n )  c o - e x i s t i n g  i s  t h a t  we have a  d u a l  system o f  sen-  

t enc ing .  The pr imary  d e c i s i o n  o f  t h e  s e n t e n c e  i n  a  p a r t i c u l a r  
c a s e  i s  t o  de te rmine  according t o  which o f  t h e s e  two p r i n c i p l e s  
t h e  c a s e  i s  t o  b e  decided.  Is an i n d i v i d u a l i s e d  measure t o  be 

used,  o r  i s . t h e  c a s e  t o  be d e a l t  w i t h  on a  t a r i f f  b a s i s ?  I n  

o t h e r  words, which of t h e  two c o n f l i c t i n g  pena l  o b j e c t i v e s  i s  

t o  be pursued? I answer t h e s e  q u e s t i o n s  i n  t h e  s p e c i a l  circum- 
s t a n c e s  of  t h i s  c a s e  by p r e f e r r i n g  an i n d i v i d u a l i s e d  approach. 

The i n d i v i d u a l i s e d  measure found i n  Sec. 1 9 ( 9 )  i s  t o  be used.  

The complex i t i e s  involved i n  t h i s  d e c i s i o n  a r e  s u c c i n c t l y  

d e s c r i b e d  by D.A. Thomas i n  h i s  r e c e n t  book P r i n c i p l e s  of  Sen- 

t enc inq .  I n  answer t o  any c r i t i c s  of  t h e  approach which I am 

adop t ing  i n  t h i s  c a s e  and e s p e c i a l l y  t o  t h o s e  who might  s a y  

t h a t  t h i s  i s  t h e  " s o f t M  approach,  I s u g g e s t , t h a t  i n  one s e n s e  
t h i s  i s  a t o u g h e r  p e n a l t y  f o r  t h e  d e f e n d a n t ,  i n  t h a t  he has  

q u i t e  a  heavy burden of  r e s p o n s i b i l i t y  t o  c a r r y  f o r  q u i t e  a  

long  t ime ,  a l b e i t  w h i l s t  no t  be ing d e p r i v e d  of  h i s  l i b e r t y .  

It c e r t a i n l y  would have been s i m p l e r  f o r  me a s  t h e  s e n t e n c i n g  

judge t o  f i x  a  s e n t e n c e  (and it would have been a  p r i s o n  sen-  
t e n c e )  accord ing  t o  t h e  t a r i f f  system and p r o p o r t i o n a t e  t o  t h e  

s e r i o u s n e s s  of  t h e  crime and t h e  d e f e n d a n t ' s  c u l p a b i l i t y .  It 
could  have been j u s t i f i e d  e a s i l y  xpcn t h e  b a s i s  t h a t  t h e  de -  
f e n d a n t  would r e c e i v e  t h e  punishment he  dese rved ,  t h a t  he 

would be d e t e r r e d  from o f f e n d i n g  aga in  ( a s  would b e  o t h e r s  -.. 

l i k e  h im) ,  and t h a t  s o c i e t y  would be p r o t e c t e d .  The more dif.-  

f i c u l t  approach I: have adopted has  involved a  problem of d i a g -  
n o s i s  and assessment ;  I have t r i e d  t o  r e a c h  a  d e c i s i o n  so a s  

t o  p r o t e c t  b o t h  t h e  i n t e r e s t s  of  t h e  p u b l i c  and t h e  i n t e r e s t s  

o f  t h e  de fendan t  h imse l f .  

Seven th ly ,  my e a r l i e r  r e f e r e n c e  t o  a  s e n t e n c e  o f  

e i g h t  months imprisonment may b e  t a k e n  a s  an i n d i c a t i o n  o f  

what I would c o n s i d e r  t h e  de fendan t  cou ld  e x p e c t  t o  r e c e i v e  

by way of a  p r i s o n  s e n t e n c e  should  he  abuse  t h e  t r u s t  t h a t  I 
i n t e n d  t o  p l a c e  i n  him, i . e .  should  he  i n d i c a t e  t h a t  he  is  

n o t  d e s i r o u s  of  having t h e  f a c t o r s  which I have r e f e r r e d  t o  

m i t i g a t e  a g a i n s t  t h e ' s e n t e n c e  which h i s  cr ime o t h e r w i s e  c a l l s  

f o r .  TO t h i s  e x t e n t ,  t h e  manner i n  which I have e x e r c i s e d - t h e  
d i s c r e t i o n  I have u n d e r  Sec. 1 9 ( 9 )  i s  ak in  t o  what i s  e l s e -  - .  

where d e s c r i b e d  a s . a  "suspended sen tence" ,  The e s s e n t i a l  d i f -  

f e r e n c e ,  of  course, '  i s  t h a t ,  i f  t h e  de fendan t  i n  t h i s  i n s t a n c e  

b reaches  t h e  c o n d i t i o n s  o f  h i s  recognizance  o r  any o f  them, it 
does n o t  a u t o m a t i c a l l y  f o l l o w  t h a t  he w i l l  r e c e i v e  t h e  p r i s o n . . .  
s e n t e n c e  t o  which I have r e f e r r e d ,  whereas i n  t h e  c a s e  of  "sus- 

pended s e n t e n c e s "  b r e a c h  of  t h e  c o n d i t i o n s  o f  suspension l e a d s  



.. 
.---, a-t--immriably and,  i n  s o m y j u r i s d i c t i o n s ,  m a - n d a t o r i l y  t o  

t h e  p r i s o n  sent-evfously announced be ing  se rved .  

J i m  Kaupa, t h e  sen tence  of t h e  Cour t  i s  t h a t  you be 
discbrged-upom/mr--entering i n t o  your  own recognizance  i n  

t h e  sum of  $150 upon t h e  c o n d i t i o n s  f o l l o w i n g :  

That you appear  and r e c e i v e  judgment a t  some f u t u r e  
s i t t i n g s  of  t h e  Cour t  o r  when c a l l e d  upon w i t h i n  a  

p e r i o d  of  two y e a r s  from t h e  d a t e  o f  e n t e r i n g  i n t o  
t h e  recognizance .  

That  you, i n  t h e  meantime, s h a l l  keep t h e  peace  and 

be of good behaviour .  

That ,  i n  t h e  event  of  your  n o t  r e g a i n i n g  employment 
a s  a  d r i v e r ,  you s h a l l  n o t  d r i v e  a  motor v e h i c l e  a t  

a l l  d u r i n g  t h e  p e r i o d  of  t h e  bond, excep t  f o r  t h e  
purpose -o f  - t r a v e l l i n g  t o  and from y o u r  p l a c e  of em- 
ployment o r  i n  t h e  course  of  your  employment a s  a  

d r i v e r .  

That ,  i n . t h e  event  of your  r e g a i n i n g  employment as 1 
a  d r i v e r ,  you s h a l l  n o t  d r i v e  a  motor v e h i c l e  d u r -  

i n g  t h e  p e r i o d  of  t h e  bond excep t  f o r  t h e  purpose  
of  t r a v e l l i n g  t o  and from your  p l a c e  of  employment 

o r  i n  t h e  course  of  your  employment a s  a  d r i v e r .  

That  you s h a l l  n o t  d u r i n g  t h e  p e r i o d  of  t h e  bond 
consume i n t o x i c a t i n g  l i q u o r  upon any day t h a t  you 

a r e  r e q u i r e d  t o  work a s  a  d r i v e r .  

That you s h a l l  pay o r  cause  t o  be p a i d  t o  t h e  k i n s -  
men of  t h e  deceased b e f o r e  t h e  e x p i r a t i o n  o f  one 

y e a r  from t h e  d a t e  o f  e n t e r i n g  i n t o  t h i s  r ecogn i -  
zance t h e  sum of a t  l e a s t  $300, p a r t  o f  which sum, 
i . e ,  $200, you have a l r e a d y  p a i d  t o  y o u r  C o u n c i l l o r  

and t h e  ba lance  of  which sum, i . e .  $100, you have 

v o l u n t e e r e d  t o  pay, and t h a t  you s h a l l  n o t i f y  t h e  

o f f i c e r  i n  charge  o f  t h e  P o l i c e  S t a t i o n  a t  Icundiawa 
t h e  d a t e  o r  d a t e s  of  such payment o r  payments o f  
compensation and t h e  amount o r  amounts t h e r e o f .  

S o l i c i t o r  f o r  %he Crown : P . J .  Clay,  Crown S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Accused : G.R. Keenan, Act ing  P u b l i c  
S o l i c i t o r  


