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F i x t  Ru l inq  

1973 - .  . I n  t h i s  c a s e  t h e  two accused,  bo th  of  t h e  I < i  
see 1 2 ; 1 3 , c l a n r  s t a n d  charged w i t h  t h e  w i l f u l  murder of one Warum 
14,  17718,Korao of  t h e  Kara c l an .  It i s  a l l e g e d  by t h e  Crown t h a t  
19  and 20. 

t h e  two accused men each s t r u c k  t h e  deceased w i t h  axes  - 

WABAG o r  tomahawks, one of which blows,  which was t o  t h e  head,  - 
caused t h e  d e c e a s e d ' s  d e a t h  l a t e r  t h e  same day. I t  i s  
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a l l e g e d  t h a t  t h e  deceased had been s e l e c t e d  a s  a  s u i t a b l e  

payback v i c t i m  fo l lowing  t h e  d e a t h  t h e  p r e v i o u s  n i g h t  of  
one Lad l io  Akopen, a  member of  t h e  t r i b e  of  t h e  two 

accused men, t h e  K i  c l a n .  It was f e l t  t h a t  t h e  Kara c l a n  

had been r e s p o n s i b l e  f o r  L a d l i o ' s  d e a t h  and t h a t  a n o t h e r  

d e a t h  a s  compensation was c a l l e d  f o r .  I t  i s  a l l e g e d  t h a t  

t h e  two accused men d e l i b e r a t e l y  s t r u c k  t h e  deceased i n -  
t e n d i n g  t h a t  he d i e .  

The Crown ( r e p r e s e n t e d  by M r .  L. Roberts-Smith)  

seeks  t o  l e a d  evidence ,  t o  which o b j e c t i o n h a s  been t aken  

by counsel  f o r  t h e  Defence ( M r .  W. Andrew), o f  a  s t a t e -  

ment s a i d  t o  have been made by t h e  deceased a f t e r  he had 
s u f f e r e d  t h e  i n j u r i e s  which caused h i s  d e a t h  and s h o r t l y  

b e f o r e  he d ied .  This  s t a t e m e n t  r e f e r s  t o  h i s  impending 

d e a t h  and i d e n t i f i e s h i s  a s s a i l a n t s ,  The c o n t e n t i o n  of  

M r .  L. Roberts-Smith,  f o r  t h e  Crown, is  t h a t  such a  s t a t e -  

ment by t h e  deceased c o n s t i t u t e s  what i s  commonly known 
a s  a  dying d e c l a r a t i o n  and,  a s  such,  i s  a d m i s s i b l e  a s  

evidence  of  t h e  m a t t e r s  c o n t a i n e d  t h e r e i n .  M r .  W. Andrew, 

counse l  f o r  t h e  two accused men,has submi t t ed  t h a t  t h e  

s t a t e m e n t  i s  i n a d m i s s i b l e  a s  con t raven ing  t h e  e v i d e n t i a l  

r u l e  a g a i n s t  hea r say  and t h a t  i t  does n o t  f a l l  w i t h i n  
t h e  s t r i c t  r u l e s  a p p l i c a b l e  t o  t h e  admiss ion of dying 
d e c l a r a t i o n s ,  

Before I r e f e r  t o  t h e  a u t h o r i t i e s  which a r e  

r e l e v a n t  t o  t h e  p o i n t  i n  i s s u e ,  I s e t  o u t  t h e  subs tance  

o f  t h e  s t a t e m e n t  and my c o n c l u s i o n s  a r r i v e d  a t  on t h e  

ba lance  of p r o b a b i l i t i e s  a s  t o  what t h e  d e c e a s e d ' s  be- 
l i e f  was a s  t o  h i s  impending d e a t h  and (whether  necessary  

o r  n o t )  a s  t o  what t h e  deceased  though t  would happen t o  
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him i f  he d i d  d i e .  I r e c e i v e d  ev idence  on t h e  v o i r  d i r e  

a s  t o  t h e s e  m a t t e r s  w i t h  a  view t o  p l a c i n g  mysel f  i n  a  

p o s i t i o n  t o  r u l e  upon t h e  evidence  t h a t  h a s  been o b j e c t -  

ed t o .  I f i n d ,  f o r  t h e  purposes  o f  t h e  r u l i n g  o n l y ,  a s  

f o l l o w s  : 

(1) That  t h e  a l l e g e d  s t a t e m e n t  a t t r i b u t e d  t o  t h e  de-  
ceased  a t  t h e  h o s p i t a l  p r i o r  t o  h i s  d e a t h  l a t e r  

t h e  same day was, accord ing  t o  t h e  w i t n e s s ,  

Kulau Wangiru, "1 am dying because  Nere and 

Nambi h i t  me. I' 

( 2 )  Tha t  t h e  deceased used  t h e  words "I am dyingt1 

(naba bumely l e g e )  and no t  t h e  words RI am i n  

p a i n "  ( t a n d a  pyuma l e g e ) .  

( 3 )  That  t h e  d e c e a s e d ' s  s t a t e m e n t ,  i n s o f a r  a s  he  

p u r p o r t e d  t o  i d e n t i f y  h i s  a s s a i l a n t s ,  r e l a t e s  

t o  t h e  cause  o f  h i s  dea th .  

( 4 )  That  t h e  deceased was under  a  s e t t l e d  h o p e l e s s  

e x p e c t a t i o n  of d e a t h  when he made t h e  s t a t e m e n t .  

He was i n  h o s p i t a l .  He knew he  had r e c e i v e d  a  
heavy axe wound t o  h i s  head. I add one f u r t h e r  

o b s e r v a t i o n  t h a t  f o l l o w s  from t h i s  f i n d i n g ,  v iz .  
t h a t  t h e  d e c e a s e d ' s  b e l i e f  went  a t  l e a s t  a s  f a r  

a s  a  b e l i e f  t h a t  he  was i n  danger  of approaching 

dea th .  

(5)  That  t h e  deceased  d i e d  s h o r t l y  a f t e r  it was made. 

( 6 )  That  t h e  deceased would have been a  competent 

w i t n e s s  i f  c a l l e d  t o  g i v e  evidence  a t  t h a t  time. 
A t  t h e  t ime  of h i s  admiss ion  t o  h o s p i t a l  he was 

" f u l l y  consc ious  a l t h o u g h  s l i g h t l y  confused."  
He had r e c e i v e d  a  f r a c t u r e  o f  t h e  v e r t e x  o f  t h e  

s k u l l  and a  s m a l l  t e a r  i n  t h e  dura .  According 
t o  t h e  d o c t o r  who t r e a t e d  him, h i s  though t  p ro -  

c e s s e s  were r a t i o n a l .  

( 7 )  That  (if it be n e c e s s a r y  f o r  me t o  so  f i n d )  t h e  

deceased  p robab ly  though t ,  much a s  do many 
C h r i s t i a n s ,  t h a t  a  man has  some f u t u r e  a f t e r  

pends ,  o r  might depend, on t h e  goodness o r  o t h e r -  

wi se  o f  h i s  l i f e  b e f o r e  d e a t h .  The deceased  
appea r s  t o  have had some c o n t a c t  w i t h  t h e  
C h r i s t i a n  r e l i g i o n .  It h a s  n o t  been shown t h a t  

t h e  deceased ,  however h i s  b e l i e f s  might  be 

c h a r a c t e r i s e d ,  had no b e l i e f  i n  a  f u t u r e  s t a t e  

a f t e r  dea th .  



(8 )  That  ( i f  it be n e c e s s a r y  f o r  me t o  so  f i n d )  t h e  de- 

c e a s e d ' s  mot ive  f o r  f a l s e h o o d  a t  t h e  t ime o f  making 
t h e  d e c l a r a t i o n  wes s i l e n c e d  and he was under  t h e  

most powerful  c o n v i c t i o n  t o  t e l l  t h e  t r u t h .  Accord- 

i n g l y ,  t h e  deceased  was u n d e r  a  f e e l i n g  o f  compulsion 

t o  t e l l  t h e  t r u t h .  

A dy ing  d e c l a r a t i o n  which is h e a r s a y  evidence  maybe 

a d m i s s i b l e  a t  common law and t h e r e f o r e  becomes one of s e v e r a l  
e x c e p t i o n s  t o  t h e  "hea r say  r u l e , "  p rov ided  t h a t  c e r t a i n  condi-  

t i o n s  o f  a d m i s s i b i l i t y  have been s t r i c t l y  complied wi th .  

"Dying d e c l a r a t i o n s  ought  t o  be  admi t t ed  w i t h  sc rupu lous ,  
and I had a lmost  s a i d  w i t h  s u p e r s t i t i o u s ,  c a r e "  - s e e  

Byles  J. i n  R. v. J e n k i n s  . ( l) .  

The common l aw r u l e  a s  t o  t h e  a d m i s s i b i l i t y  o f  a  dy- 
i n g  d e c l a r a t i o n  i s  a s  f o l l o w s :  

"The o r a l  o r  w r i t t e n  d e c l a r a t i o n  o f  a  deceased  pe r son  i s  
a d m i s s i b l e  evidence  o f  t h e  cause  o f  h i s  d e a t h  a t  a  t r i a l  
f o r  h i s  murder o r  mans laugh te r  provided he was under  a  

s e t t l e d ,  h o p e l e s s  e x p e c t a t i o n  o f  d e a t h  when t h e  s t a t e -  

ment was made and p rov ided  he would have been a  compet- 

e n t  w i t n e s s  i f  c a l l e d  t o  g i v e  evidence  a t  t h a t  t ime"  - 
s e e  Cross  on Evidence ( A u s t r a l i a n  ~ d i t i o n ) ,  p. 528. 

S e c t i o n  3 2  o f  t h e  Cr imina l  Procedure  Ordinance p ro -  

v i d e s  : 

"32. The d e c l a r a t i o n  o f  a  deceased  person whether  it be  

made i n  t h e  p r e s e n c e  o f  t h e  accused pe r son  o r  n o t  may, 

i f  t h e  Chief  M a g i s t r a t e  s h a l l  s e e  f i t ,  be  g iven  i n  e v i -  

dence i f  t h e  deceased  pe r son  a t  t h e  t ime  o f  making such 
d e c l a r a t i o n  b e l i e v e d  h imse l f  t o  b e  i n  danger  o f  approach- 
i n g  d e a t h  b u t  y e t  had hopes o f  recovery . '  

I am persuaded by t h e  r e a s o n s  o f  C la rkson  J. i n  

v. K i a a l i  Ikarum ( 2 ) ,  where t h e r e  i s  a  c a r e f u l  and comprehen- 
s i v e  a n a l y s i s  o f  t h e  law i n  Papua New Guinea a s  it r e l a t e s  t o  

dy ing  d e c l a r a t i o n s .  I a c c e p t ,  a s  H i s  Honour d i d ,  t h a t  Sec. 
32 mere ly  e f f e c t s  a  minor r e f i n e m e n t  of one of t h e  common law 
c o n d i t i o n s  of a d m i s s i b i l i t y  and ,  i n  doing s o ,  makes admis- 

s i b l e  some d e c l a r a t i o n s  which o t h e r w i s e  would be i n a d m i s s i b l e  

b u t  f o r  Sec. 32. 

L.R. 1 C.C.K. 187 
P. & N.G.L.R. 119 



There have been a  number of  d e c i s i o n s . i n  t h i s  
c o u n t r y  and elsewhere which r e l a t e  t o  t h e  e x t e n t  t o  which it 
i s  n e c e s s a r y  f o r  t h e  Court  t o  i n v e s t i g a t e ,  b e f o r e  making a  , 

r u l i n g  a s  t o  t h e  a d m i s s i b i l i t y  of a  dying d e c l a r a t i o n ,  t h e  

b e l i e f s  of  t h e  p a r t i c u l a r  deceased e s p e c i a l l y  i f  t h e  deceased 

be a  member of  a  n a t i v e  community. I r e f e r  t o :  R. v. Kuruwaru 
( 3 ) ;  R. v.  Wadderwarri ( 4 ) :  R. v .  Madobi-Madoqai ( 5 ) ;  

K i p a l i  Ikarum ( 6 )  ( s u p r a ) .  

Counsel has  r e f e r r e d  me t o  two f a i r l y  r e c e n t  ( a s  y e t  

u n r e p o r t e d )  d e c i s i o n s  of  t h i s  Cour t ,  one a  d e c i s i o n  o f  Raine 
J. i n  J u l y  1971 (No. 636) and one a  d e c i s i o n  of  P r e n t i c e  J. i n  

December 1972 (No. 725) .  I have n o t  had an o p p o r t u n i t y  t o  
r e a d  e i t h e r  of  t h o s e  judgments o r  indeed t o  s a t i s f y  myself 
t h a t  t h e y  a r e  r e l e v a n t  t o  t h e  p o i n t  i n  i s s u e .  I am c a l l e d  

upon t o  make t h i s  r u l i n g  w h i l s t  on c i r c u i t  a t  a  p l a c e  where 

t h e r e  a r e  v e r y  l i m i t e d  l i b r a r y  f a c i l i t i e s  ( w i t h  no law r e -  

p o r t s )  and which i s  so  remote t k t  t h e r e  i s  no t e l ephone  

which could  b e  used t o  c o n t a c t  t h e  Supreme Cour t  L i b r a r i a n  i n  
P o r t  Moresby w i t h  a  view t o  having t h e  judgments r e a d  t o  me 

o r  summarised f o r  me o v e r  t h e  t e l ephone .  I g a t h e r  from coun- 
s e l  t h a t  bo th  d e c i s i o n s  a r e  a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  

t h a t  a  b e l i e f  i n  C h r i s t i a n i t y  on t h e  p a r t  of t h e  d e c l a r a n t  i s  
n o t  a  p r e - r e q u i s i t e  f o r  t h e  a d m i s s i b i l i t y  of a  dying d e c l a r a -  

t i o n .  I f  t h a t  i s  what t h o s e  c a s e s  a r e  a u t h o r i t y  f o r ,  I 

r e s p e c t f u l l y  ag ree  w i t h  t h e i r  Honours' op in ions .  

My view i s  t h a t  one ought  n o t  t o  assume t h a t  a 
s a n c t i o n  a g a i n s t  t e l l i n g  fa l sehood  p r i o r  t o  d e a t h  e x i s t s  

where t h e  deceased i s  a  c i v i l i z e d  member of a  predominant ly  

C h r i s t i a n  community any more t h a n  one can assume t h a t  no 

s a n c t i o n  e x i s t s  where t h e  deceased i s  a  member o f  an un- 

c i v i l i z e d  o r  p a r t l y - c i v i l i z e d  n a t i v e  community; 

I f  it i s  a p p r o p r i a t e  t o  under take  an i n v e s t i g a t i o n  

o r  e n q u i r y -  i n t o  t h e  b e l i e f s  of  t h e  d e c l a r a n t  a t  a l l ,  t h e n ,  

i n  my view, such an i n v e s t i g a t i o n  shou ld ,  i n  t h e  absence o f  

s t a t u t e  law t o  t h e  c o n t r a r y ,  be under taken whether  t h e  de-  
c l a r a n t  l i v e s  i n  a predominant ly  C h r i s t i a n  s o c i e t y  o r  n o t  
and, i n  f a c t ,  whatever  t h e  n a t u r e  of  t h e  s o c i e t y  i n  which 

t h e  d e c l a r a n t  l i v e s .  

I t  may w e l l  be t h a t  l e g a l  a u t h o r i t y  s u p p o r t s  t h e  

view t h a t  an i n v e s t i g a t i o n  o r  e n q u i r y  i s  n o t  r e q u i r e d  a t  a l l .  

( 3 )  (1860-1907) Q.C.R. 372 
b u t  r e f e r r e d  t o  i n  (1960) 34 A.L.S. 195 



Clarkson J. i n  t h e  c a s e  of R. v. K i p a l i  Ikarum ( 7 )  ( s u p r a )  
s a i d :  "The s t a g e  may w e l l  have been reached when t h i s  Cour t  

should  n o t  embark on t h e  n e c e s s a r y  i n q u i r i e s . '  and t h e r e -  
f o r e ' f o r e s h a d o w s  t h e  view t h a t  an i n v e s t i g a t i o n  i s  n o t  needed 

anywhere. It may w e l l  be  t h a t  t h e  d e c i s i o n s  o f  Raine J. 

and P r e n t i c e  J. ( s u p r a ) '  r e s o l v e  t h i s  i s s u e  a t  l e a s t  a s  f a r  a s  

t h e y  a r e  concerned.  The l a c k  of c a s e  r e p o r t s  i n  t h i s  remote 

p l a c e  p r e v e n t s  me from reach ing  a  d e f i n i t e  c o n c l u s i o n  one way 
o r  t h e  o t h e r .  S u f f i c e  it t o  s a y  t h a t , f o l l o w i n g  t h e  r eason ing  

of Clarkson J. i n  R. v. K i p a l i  Ikarum, ( 8 )  ( s u p r a )  which I 

f i n d  a t t r a c t i v e ,  I s u s p e c t  t h a t  t h e  l a w  i s  t h a t  such  an en- 
q u i r y  i s  n o t  r e q u i r e d  a t  a l l .  However, a s  I canno t  be  e n t i r e -  
l y  s a t i s f i e d  t h a t  t h e  law i s  a s  I s u s p e c t  it i s ,  I have t a k e n  

t h e  p r e c a u t i o n  o f  having such  an i n v e s t i g a t i o n  o r  e n q u i r y  
c a r r i e d  o u t  w i t h  t h e  consen t  and co -opera t ion  o f  b o t h  counse l .  

Bearing i n  mind t h e  evidence  e l i c i t e d  d u r i n g  t h e  v o i r  d i r e  

examinat ion  o f  t h i s  a s p e c t  o f  t h e  c a s e ,  no g r e a t  harm w i l l  
have been caused and o n l y  t i m e  w i l l  have been wasted i f  t h e  

l aw i s  a s  I suppose it t o  be. If t h e  l aw is  t h a t  an i n v e s t i -  

g a t i o n  i s  r e q u i r e d ,  t h e n  such i n v e s t i g a t i o n  has  been c a r r i e d  

o u t  i n  t h i s  c a s e  and t h e  i n t e r e s t s  o f  t h e s e  two accused have 

n o t  been p r e j u d i c e d  by me f a i l i n g  t o  do something t h a t  I 
should  have done. 

I am r e i n f o r c e d  i n  my d e c i s i o n  t o  adopt  what might 
appea r  t o  be  an o v e r - c a u t i o u s  o r  h e s i t a n t  approach t o  t h i s  

problem by an awareness t h a t  t h e  N a t i v e  Customs ( ~ e c o g n i t i o n )  

Ordinance 1963 i s  law i n  t h i s  c o u n t r y , t o  which f u l l  e f f e c t  

shou ld  be g iven.  That  O r d i n a n c e , i t  seems t o  me, c a l l s  upon 

t h e  Cour t  t o  r e c o g n i z e  n a t i v e  custom ( s e e  Sec. 6 )  and t o  do 

s o  e s p e c i a l l y  when it may be  n e c e s s a r y  " t o  a s c e r t a i n  t h e  

e x i s t e n c e  o r  o t h e r w i s e  o f  a  s t a t e  of mind o f  a  person"  o r  

"where t h e  Cour t  c o n s i d e r s  t h a t  by  n o t  t a k i n g  t h e  custom i n -  

t o  account  i n j u s t i c e  w i l l  o r  may be  done t o  a  person"  ( s e e  

Sec.  7 ) .  The q u e s t i o n  o f  t h e  a d m i s s i b i l i t y  o f  a  dying  de- 
c l a r a t i o n  r a i s e s  f o r  c o n s i d e r a t i o n  ( a l b e i t  w i t h  an onus of 

p roof  l i m i t e d  t o  t h e  ba lance  of p r o b a b i l i t i e s )  o f  what t h e  

s t a t e  o f  mind o f  t h e  d e c l a r a n t  was a t  t h e  time of making t h e  

d e c l a r a t i o n  a s  t o  h i s  l i f e  expectancy.  C o n s i d e r a t i o n  o f  a  

p e r s o n ' s  s t a t e  o f  mind a s  t o  h i s  l i f e  expec tancy  may i n v o l v e  

some c o n s i d e r a t i o n  of h i s  a p p r e c i a t i o n  o f  what d e a t h  r e a l l y  

i n v o l v e s  f o r  him a s  w e l l  a s  a c o n s i d e r a t i o n  o f  t h e  p r o x i m i t y  

o f  ' h i s  expected  d e a t h ,  I f  t h e  l aw i s  t h a t  an i n v e s t i g a t i o n  

s h o u l d  be  under t aken ,  f o r  me t o  have d e c l i n e d  t o  do so  and 
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t o  have r u l e d  t h a t  t h i s  dying d e c l a r a t i o n  was a d m i s s i b l e  i n  
c i rcumstances  where t h e  n a t i v e  custom o f  t h i s  d e c l a r a n t  may 

have r e v e a l e d  t h a t  t h i s  dying d e c l a r a t i o n  was i n a d m i s s i b l e  
(e.g. where d e a t h  m e a n s t h e  immediate and e n t i r e  t r a n s p o r t a -  
t i o n  t o  a  b e t t e r  w o r l d ) ,  may w e l l  have l e d  t o  an i n j u s t i c e  t o  

t h e s e  two accused. 

I am l e d  t o  t h e  conc lus ion  t h a t  t h e  deceased ' s  de- 

c l a r a t i o n  should be admit ted  i n  evidence.  .;As Clarkson J. 

s a i d  i n  R. v. K i p a l i  Ikarum ( 9 )  ( s u p r a ) :  

"The t r u e  p o s i t i o n  may w e l l  b e  t h a t  r e f e r r e d  t o  e a r l i e r ,  

namely, t h a t  t h i s  Court  would n o t  now embark on i n q u i r y  
a s  t o  t h e  p e r s o n a l  r e l i g i o u s  b e l i e f s  o f  a  d e c l a r a n t  t o  

de termine  a d m i s s i b i l i t y  a s  opposed t o  weight . . . . ." .  

I n  any e v e n t  t h e  evidence  i n  t h e  c a s e  b e f o r e  me i s  
t h a t  t h e  deceased had b e l i e f s  of  a  kind s u f f i c i e n t  t o  b r i n g  
h i s  d e c l a r a t i o n  w i t h i n  t h e  scope o f  t h e  r u l e  i n  r e l a t i o n  t o  

dying d e c l a r a t i o n s .  

I have g iven p a r t i c u l a r  and anxious  c o n s i d e r a t i o n  

t o  whether  o r  no t  it has  been e s t a b l i s h e d  i n  t h i s  c a s e  t o  t h e  

r e q u i s i t e  degree  of  proof  t h a t  t h e  deceased was, a t  t h e  t ime  
of  t h e  making of  t h e  d e c l a r a t i o n ,  a  competent w i t n e s s ,  having 

r e g a r d  t o  h i s  medica l  c o n d i t i o n  a t  t h e  t ime  ( s e e  my f i n d i n g  

No. 6 above).  

I f o l l o w  t h e  p r i n c i p l e  e s t a b l i s h e d  i n  R. v. P ike  

(10) where it was he ld  t h a t  t h e  s t a t e m e n t  of a  c h i l d  aged 

f o u r  made s h o r t l y  b e f o r e  i t s  d e a t h  should  be r e j e c t e d .  

I n  Cross on Evidence ( A u s t r a l i a n  E d i t i o n )  a t  p. 

532,  t h e  l e a r n e d  a u t h o r  s u g g e s t s :  "No doubt  t h e  p r i n c i p l e  
of  R. v. P i k e  would apply  t o  t h e  s t a t e m e n t  of  a  l u n a t i c . "  

Likewise, i n  c o n s i d e r i n g  t h e  competence of evidence  

f ~ m  a weak-minded o r  i n c a p a c i t a t e d  pe r son ,  t h a t  p e r s o n ' s  
a b i l i t y  t o  b e  r a t i o n a l . m u s t  be cons ide red  and,  i f  he  i s  n o t  

though t  t o  be r a t i o n a l ,  t h e  w i t n e s s  may be d e c l a r e d  t o  b e  

incompetent .  

A w i t n e s s  i s  n o t  competent when t h e r e  i s  an 

o b s t a c l e  i n  law t o  h i s  g j v i n g  e v i d e n c e ,  i f  he s o  d e s i r e s .  

Any doubt  a s  t o  t h e  competence o f  t h e  d e c l a r a n t  t o  have 
g iven evidence  had he l i v e d  i s  m a t e r i a l  f o r  t h e  e x e r c i s e  
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of  t h e  C o u r t ' s  d i s c r e t i o n  t o  exclude  t h e  d e c l a r a t i o n .  

J u s t  a s  i n  c o n s i d e r i n g  t h e  competence of  evidence  

from a  c h i l d ,  a  l u n a t i c  o r  an i n c a p a c i t a t e d  pe r son  i n v o l v e s  

a  c o n s i d e r a t i o n  of  whether  t h e  d e c l a r a n t  i s  s u f f i c i e n t l y  i n -  
t e l l i g e n t  t o  b e  a b l e  t o  g i v e  a  r a t i o n a l . a c c o u n t  and.under-  
s t a n d  t h e  d u t y  of  t e l l i n g  t h e  t r u t h ,  s o ,  i n  my view, i n  con- 

s i d e r i n g  t h e  competence of evidence  from a  pe r son  who i s  dy- 

i n g  from a  s e r i o u s  head i n j u r y  i n v o l v e s  a  c o n s i d e r a t i o n  of  

whether  t h e  deceased i s  s u f f i c i e n t l y  w e l l  o r i e n t e d  i n  h i s  
mind t o  b e  a b l e  t o  g i v e  a  r a t i o n a l  account  and unders t and  
t h e  d u t y  of  t e l l i n g  t h e  t r u t h .  

I f i n d  on t h e  ba lance  of  p r o b a b i l i t i e s  t h a t  t h e  

deceased was n o t  s o  i n j u r e d  o r  so  confused,  even w i t h  a  

f r a c t u r e d  s k u l l ,  t o  l e a d  one t o  t h e  conc lus ion  t h a t  he  was 

n o t  f u l l y  r a t i o n a l .  On t h e  o t h e r  h a n d , I  c o n s i d e r  t h a t  t h e  
e x t e n t  of any confus ion may w e l l  be r e l e v a n t  a t  a  l a t e r  

s t a g e  when c o n s i d e r i n g  weight.  

I r u l e  t h a t  t h i s  dying d e c l a r a t i o n  i s  admiss ib le .  

What weight  i s  t o  be g iven t o  it i s  a n o t h e r  m a t t e r .  The 

ques t ion  asked of t h e  w i t n e s s  i s  allowed. The r e p l y  t o  t h e  

q u e s t i o n  i s ,  i n  my view, a  s t a t e m e n t  which comes w i t h i n  t h e  
s t r i c t  r u l e s  a p p l i c a b l e  t o  dying d e c l a r a t i o n s .  

Second Rul ing  

The two accused,  b o t h  members of  t h e  K i  c l a n ,  

s t a n d  charged w i t h  t h e  w i l f u l  murder of  one Warum Korao o f  
t h e  Kara c l a n  a t  Amala on 3 0 t h  June  1973. It was a l l e g e d  
by t h e  Crown t h a t  t h e  two accused,  i n  t h e  t r a d i t i o n  o f  t h e  

Enga people ,  had s e l e c t e d  t h e  deceased ,  t h e  "No. 1 man" i n  

t h e  Kara c l a n ,  a s  a  s u i t a b l e  payback v i c t i m  fo l lowing  a  long  

h i s t o r y  o f  i n t e r - c l a n  enmity. It was f u r t h e r  a l l e g e d  t h a t  
what sparked t h e  payback was t h e  d e a t h  t h e  n i g h t  b e f o r e  t h e  

d e a t h  of  t h e  deceased of  one  L a d l i o  Akopen, a  member of  t h e  

K i  c l a n ,  whose d e a t h  was a t t r i b u t e d  t o  t h e  Kara c l a n .  A 
payback k i l l i n g  was though t  t o  "even t h e  score"  and avoid  . 
t h e  n e c e s s i t y  f o r  t h e  payment o f  compensation i n  o t h e r  forms, 

such a s  t h e  handing o v e r  o f  p i g s .  

The methods used i n  t h e  k i l l i n g  of  t h e  deceased 

were n o t  uncommon amongst t h e  peop le  of  t h e  two c l a n s  i n  

q u e s t i o n ,  who a r e  known a s  t h e  Enga peop le ,  a  semi -p r imi t ive  



and h i g h l y  v o l a t i l e  Highland peop le .  The deceased  was woken 

a t  dawn and a s  he went t o  t h e  door  o f  h i s  house he was s t r u c k  
h e a v i l y  by his a s s a i l a n t s  each  o f  whom c a r r i e d  and used  an 

axe. 

The evidence  was t h a t  t h e  deceased r e c e i v e d  two axe 

blows, one a f a t a l  blow t o  t h e  v e r t e x  of h i s  s k u l l  which r e -  

s u l t e d  i n  h i s  subsequent  d e a t h  and t h e  o t h e r  a  blow t o  t h e  

shou lde r .  

The t r i a l  commenced on Wednesday 1 2 t h  September 
1973 a t  Wabag and con t inued  w i t h  some unavo idab le  i n t e r r u p -  
t i o n s  u n t i l  2 0 t h  September 1973 cover ing  a p e r i o d  o f  s i x  s i t -  

t i n g  days. The Crown was r e p r e s e n t e d  by M r .  L. Roberts-Smith 
and t h e  two accused men were r e p r e s e n t e d  by M r .  W. Andrew. 

The Crown c a s e  was a s  o u t l i n e d  above. The most 

c r i t i c a l  a s p e c t  o f  t h e  Crown's c a s e ,  a s  it appeared  t o  me, 
was whether  o r  n o t  t h e  two accused were t h e  men who s t r u c k  

t h e  deceased  k i l l i n g  him. The Crown w i t n e s s e s  comprised t h e  

f o l l o w i n g :  

Kulau Wangiru, t h e  d e c e a s e d ' s  f a t h e r ,  who t e s t i f i e d  t h a t  

he had s l e p t  i n  t h e  same house  a s  t h e  deceased  t h e  n i g h t  

b e f o r e  t h e  a t t a c k  and t h a t  he had s e e n  t h e  two accused 

men s t r i k e  the.  deceased  a t  t h e  d o o r  o f  t h e  house and t h e n  

run  away. 

Dan E n j i o  of Amala, who t e s t i f i e d  t h a t  he  l i v e d  i n  a  
house n e a r  t o  t h e  d e c e a s e d ' s  house,  t h a t  he hea rd  t h e  de-  

ceased  c r y  o u t ,  and t h a t  he saw t h e  two accused men (one  
o f  whom was c a r r y i n g  an axe )  f l e e i n g  from W a r m ' s  house 
s h o r t l y  a f t e r  t h e  t ime  When t h e  a t t a c k  must have occur red .  

Yerapai  Lagun, t h e  d e c e a s e d ' s  w i f e ,  who t e s t i f i e d  t h a t  

s h e  had been s l e e p i n g  i n  a  nea rby  p i g  house and d i d  n o t  
s e e  t h e  a t t a c k  b u t  l a t e r  h e a r d  t h e  deceased  u t t e r  a  dying  

d e c l a r a t i o n  p u r p o r t i n g  t o  i d e n t i f y  t h e  two accused men a s  

h i s  a s s a i l a n t s .  1 was c a l l e d  upon t o  make a r u l i n g  a s  t o  
t h e  a d m i s s i b i l i t y  o f  such  a d e c l a r a t i o n  and I announced 

my r e a s o n s  f o r  making such  a r u l i n g  d u r i n g  t h e  t r i a l .  

Nick Ligamen o f  h a l a , w h o  t e s t i f i e d  t h a t  he hea rd  t h e  de- 
ceased  u t t e r  a  dy ing  d e c l a r a t i o n  p u r p o r t i n g  t o  i d e n t i f y  

t h e  two accused men. 

C o u n c i l l o r  Niock,  a  r e l a t i v e  by  mar r i age  o f  t h e  Kara c l a n ,  

who t e s t i f i e d  t h a t  he  t o o  hea rd  t h e  deceased ,  s h o r t l y  be- 

f o r e  he  d i e d ,  u t t e r  a  dy ing  d e c l a r a t i o n  p u r p o r t i n g  t o  

i d e n t i f y  t h e  two accused men. 



6. C o n s t a b l e . L i l i  Luguwe, who gave some evidence ,  b u t  h i s  
evidence  was of  l i t t l e  importance.  

Medical evidence was g iven by way of  t h e  t e n d e r i n g  

o f  t h e  d e p o s i t i o n s - - o f  a  D r .  Pybus, who had t r e a t e d  t h e  de- 

ceased dur ing  t h e  few hours a f t e r  t h e  a t t a c k  and b e f o r e  h i s  

dea th .  

It was sugges ted  i n  crossexaminat ion  of  t h e s e  w i t -  
n e s s e s ,  and t o  some e x t e n t  e s t a b l i s h e d ,  t h a t  two o t h e r  men - .  

had, subsequent  t o  t h e  a r r e s t  of  t h e  two accused men, confes-  

sed  t o  t h e  k i l l i n g .  It was a l s o  sugges ted  t h a t  t h e  f i r s t  

f i v e  p r o s e c u t i o n  w i t n e s s e s ,  a l l  of  whom were connected w i t h  
t h e  Kara c l a n  were f a l s e l y  accus ing t h e  two accused men be- 

cause  t h e y  ( t h e  two accused)  were " b i g  men" i n  t h e  K i  c l a n  

who should  be i m p l i c a t e d  and punished i n  r e p r i s a l  ( o r  pay- 

back)  f o r  t h e  d e a t h  of  t h e  deceased Warum Korao who was t h e  

*No. 1 man" o f  t h e  Kara c l an .  

A t  t h e  conc lus ion  o f  t h e  Crown case  t h e r e  was no 

submission of  "no c a s e  t o  answer" and I saw no reason a t  

t h a t  s t a g e  n o t  t o  proceed w i t h  t h e  t r i a l .  There was c l e a r l y  

b e f o r e  me a t  t h a t  s t a g e  s u f f i c i e n t  s a t i s f a c t o r y  ev idenceupon  
which a r easonab le  j u r y  p r o p e r l y  d i r e c t e d  could  conv ic t .  

The Defence c a s e  t h e n  commenced, and I was t o l d  
t h a t  each of  t h e  two accused men would g i v e  evidence  and 
t h a t  a  number of w i t n e s s e s  would a l s o  b e  c a l l e d .  The f o l l o w  

f '  ing  wi tnesses  gave evidence:  

Nere Punda l i ,  t h e  f i r s t  of  t h e  two accused men,gave evi -  

dence t h a t  he was t h e  "No. 1 man" of t h e  K i  c l a n , t h a t  he  
had been''markedl' o r  f a l s e l y  accused of  t h e  d e a t h  of  t h e  

deceased,  a n d , t h a t  he had an a l i b i .  

Kapakon Monda, t h e  accused Nere ' s  w i f e ,  gave evidence  

i n  s u p p o r t  of  t h e  a l i b i .  

Moses E p a t i ,  o f  t h e  La ip iane  c l a n ,  t e s t i f i e d  i n  s u p p o r t  

of t h e  a l i b i .  

Liamas Warai, o f  t h e  I t a p u n i  c l a n  and a b ro the r - in - l aw 

o f  accused Nere, d i d  l i k e w i s e .  

Yambi P e r a l i n ,  t h e  second o f  t h e  two accused-men,  gave 
evidence  t h a t  he had n o t  k i l l e d  t h e  deceased,  and t h a t  

he t o o  had a n ,  a l i b i .  

Yapaine Yakap, of Sopos, t e s t i f i e d  i n  s u p p o r t  of t h i s  

a l i b i .  

Pungwa Tibuk,  t h e  w i f e  of  Yapaine, gave evidence  i n  

c o r r o b o r a t i o n  of h e r  husband 's  evidence .  



(8)  Cons tab le  J o e l  S i r a b u i  gave some f a c t u a l  ev idence  a s  t o  

t h e  movements o f  t h e  accused Nere, a s  t o  d i s t a n c e s  and 
t i m e s ,  and a l s o  a s  t o  i n t e r v i e w s  he had had w i t h  two men 

named Imbo and Tomang. 

The Defence c a s e ,  i n  summary, was t h a t  t h e  two 

accused men,  b o t h  "b ig  men" i n  t h e  K i  c l a n ,  had been f a l s e l y  

accused of t h i s  c r ime by t h e  Kara c l a n  a s  a  payback o r  re- 

venge f o r  t h e  d e a t h  of t h e  deceased ,  t h e  rNo. 1 man" i n  t h e  

Kara c l an .  

A t  one s t a g e  of t h e  t r i a l  I f e l t  t h a t  i t  was my 

d u t y  t o  d r a w c o u n s e l ' s  a t t e n t i o n  t o  a  number of m a t t e r s .  I 

d i d  s o  and was g r a t e f u l  t o  counse l  f o r  t h e i r  co -opera t ion  and 
a s s i s t a n c e .  

The t r i a l  t h e n  proceeded and I hea rd  ev idence  from 
an a n t h r o p o l o g i s t ,  M r .  Malcolm Lamont McKellar,  whose e v i -  

dence was t o  b e  fo l lowed by t h a t  o f  t h e  two men who had 
a l l e g e d l y  made a v o l u n t a r y  c o n f e s s i o n  o f  having been t h e  p e r -  

sons  who k i l l e d  t h e  deceased.  There was a  s u g g e s t i o n  t h a t  
t h e s e  two p e r s o n s  had been "nominated" t o  a c c e p t  t h e  r o l e  o f  

t h e  k i l l e r s .  

The s i t u a t i o n  I was i n ,  s i t t i n g  i n  my d u a l  r o l e  a s  

Judge and J u r y ,  was t h a t  I had b e f o r e  me c o n f l i c t i n g  t e s t i -  

mony. There was ample evidence  s u g g e s t i n g  t h a t  i n t e r - c l a n  
% r o u b l e  had reached t h e  p o i n t  of open h o s t i l i t y .  F e e l i n g s  

were runn ing  h igh .  It looked t o  me a t  t h a t  s t a g e  t h a t ,  upon 

h e a r i n g  t h e  evidence  o f  t h e  remaining  two w i t n e s s e s ,  I cou ld  

b e  c a l l e d  upon t o  d e c i d e  whether  I was s a t i s f i e d  beyond 
r e a s o n a b l e  doubt  a s  t o  a l l  m a t e r i a l  a s p e c t s  o f  t h e  cha rge  

a g a i n s t  t h e  two accused mcn,and, i n  p a r t i c u l a r ,  whether  t h e  

Crown had d i s c h a r g e d  t h e  onus t h a t  r e s t s  upon it i n  c r i m i n a l  
t r i a l s  o f  t h i s  kind. There was an  absence  o f  o b j e c t i v e  e v i -  
dence ,  d i r e c t  o r  c i r c u m s t a n t i a l ,  t o  i m p l i c a t e  t h e  two accused. 

The t a s k  t h a t  was ahead o f  me was n o t  o n l y  t o  r e s o l v e ,  i f  I 
cou ld ,  t h e  d i f f e r e n c e s  between t h e  w i t n e s s e s  b u t  a l s o  t o  make 

a  p r o p e r  d e c i s i o n  on t h e  evidence  and d e c i d e , h a v i n g  r e g a r d  
t o  t h e  demeanour o f  t h e  w i t n e s s e s  and o t h e r  r e l e v a n t  cons ide ra -  
t i o n s ,  a s  t o  whose c r e d i b i l i t y  was t o  b e  accep ted  and who was 

t o  b e  d i s b e l i e v e d  o r  n o t  r e l i e d  on. I was a l l  t o o  aware o f  

t h e  o b s e r v a t i o n  o f  Smi thc r s  J. i n  R. v.  Mon and Debonq (11) :  

"When t h e  c o u r t  i s  d e a l i n g  w i t h  n a t i v e  p e r s o n s  whose 

ways a r e  f r e q u e n t l y  i n s c r u t a b l e ,  it i s  n o t  f o r  t h e  c o u r t  

t o  r e j e c t  hypotheses  because t h e y  a r e  n o t  r e a s o n a b l e  a s  

( 1 1 )  ( 1 9 6 5 - 6 6 ) ' ~ .  8. N.G.L.R. 42 a t  p. 51 



a p p l i e d  t o  t h e  w h i t e  man. The onus i s  on t h e  Crown t o  

convince  t h e  c o u r t  of  t h e  r e a l i t y  of  i t s  a l l e g a t i o n s  . :  
a g a i n s t  a  background of  t h e  unknown. I n  such a s e t t i n g  

an ounce of  o b j e c t i v e . e v i d e n c e  i s  obv ious ly  o f  g r e a t  v a l u e  
t o  t h e  t r i b u n a l  and t h e  absence of  t h a t  ev idence  may w e l l  

b e  f a t a l  t o  t h e  Crown." 

and of Clarkson J. . in-  Req. v. Namiropa Koinbondi (12) :  

"Where t h e  law r e q u i r e s  t h e  proof  of  a  f a c t  t h e  c o u r t  

must f e e l  an a c t u a l  p e r s u a s i o n  o f  t h e  o c c u r r e n c e  of  t h a t  
f a c t .  A mere me ihan ica l  comparison o f  p r o b a b i l i t i e s  i s  
n o t  enough. There. must be a b e l i e f  i n  t h e  r e a l i t y  of  

t h a t  f a c t . "  

and of  r e c e n t  d e c i s i o n s  r e l a t i n g  t o  t h e  meaning of  "reason- 
ab le  doubt1,. 

Th i s  c a s e  was t h e  more complex because  t h e r e  does  

n o t  appear  t o  have been any i n v e s t i g a t i n g  o f f i c e r  a s  such i n  
t h s  case .  

The i s s u e s  conf ron t ing  me a t  t h a t  s t a g e  were v i v i d -  

l y  brought  i n t o  f o c u s  by t h e  evidence  of M r .  McKellar ,  t h e  
a n t h r o p o l o g i s t .  H i s  ev idence  (which was admi t t ed  p u r s u a n t  t o  
t h e  Na t ive  Customs (Recogn i t ion)  Ordinance 1963 w i t h o u t  ob jec -  

t i o n ) ,  i f  b e l i e v e d  and accep ted ,  would have l e d  t o  t h e  almost  
i r r e s i s t a b l e  conc lus ion  t h a t  it would be a r a r e  c a s e  indeed 

where a c o u r t  could f e e l  s a t i s f i e d  beyond r e a s o n a b l e  doubt  a s  
t o  t h e  g u i l t  o f  an accused person i n  c i rcumstances  where t h e  
accused and h i s  w i t n e s s e s  on t h e  one hand and t h e  Crown w i t -  
f iesses on t h e  o t h e r  come from, o r  a r e  a l i g n e d  w i t h ,  f eud ing  
Enga c i a n s ,  where t h e r e  i s  no o b j e c t i v e  evidence ,  whether  

d i r e c t  o r  c i r c u m s t a n t i a l ,  t o  suppor t  t h e  crown c a s e ,  where 
$here  a r e  no o t h e r  f a c t b r s  p r e s e n t  t o  enab le  t h e  c o u r t  t o  de- 
c i d e  as between t h e  v a r y i n g  s t o r i e s ,  and where t h e r e  a r e  

a l l e g a t i o n s  of ' f a l s e  a c c u s a t i o n i  o r  "marking' on t h e  ohe 
hand and/or "nomination o f  t h e  innocen t"  o r  " p r e - s e l e c t i o n  

of t h o s e  who a r e  i n n o c e n t  t o  s u r r e n d e r  and t a k e  t h e  conse- 
quences" on t h e  o t h s r  hand. 

The r e l e v a n t  p a r t s  of  M r .  McKel la r t s  ev idence  a r e :  

Examination 9. Within  t h e  Enga s o c i e t y ,  i n  s e r i o u s  m a t t e r s  

- in-Chief:  of c r ime,  i s  t h e r e  a  custom, e s p e c i a l l y  i n  
c a s e s  w h i c h i n v o l v e  two c l a n s  w i t h  a h i s t o r y  
of d i s p u t e s ,  whereby one c l a n  would mark a 
more impor tant  o r  b i g  man a s  be ing t h e  g u i l t y  



p a r t y  when i n  f a c t  t h e y  might  know t h a t  h e  i s  
n o t  t h e  g u i l t y  p a r t y ?  

(Notwi ths tanding no o b j e c t i o n ,  H i s  Honour r u l e s  

evidence  a d m i s s i b l e  under  r e c o g n i t i o n  of  Na t ive  

Customs Ordinance. ) 

Your Honour, my exper ience  is  t h a t  t h e y  d o n ' t  
view it i n  t h a t  way. Custom i s  t o  a p p o r t i o n  

g u i l t  c o l l e c t i v e l y  s o  t h a t  t h e  m a t t e r  becomes 
a  d i s p u t e  between one c l a n  and another .  How- 

e v e r ,  I would s a y  t h i s ,  t h a t  i t  would be t o  t h e  

accus ing  c l a n ' s  b e n e f i t  t o  be a b l e  t o  i n c l u d e  
somebody of  h i g h  s t a t u s  i n  t h e  group t o  which 

it i s  t r y i n g  t o  appor t ion  c o l l e c t i v e  g u i l t ,  

Is what you a r e  say ing  t h a t  you agree  w i t h  t h e  

p r o p o s i t i o n  p u t  t o  you i n  t h e  p r e v i o u s  q u e s t i o n  
b u t  w i t h  t h e  q u a l i f i c a t i o n  t h a t  it i s  seen i n  a  

d i f f e r e n t  l i g h t  by t h e  Enga peop le  themselves?  

Yes, Your Honour. 

............... Examination 
- in-Chief:  ... i.. ,.,. .... 

Q. 1s what you a r e  say ing  t h a t  it i s  a  custom of  
t h e  Enga peop le  f o r  t h e  accused ' s  group,  where 
t h e  impor tan t  peop le  a r e  named, t h e n  t o  t u r n  

around and p u t .  forward some unimpor tant  people?  

A. Yes. 

Cross-  .............. 
examination:  d . . : . . . . . . . . . .  

Q, As  t o  t h e  custom of  t h e s e  peop le ,  I t h i n k  you 

have never  seen an example of one c l a n  accus-  

i n g  t h e  b i g  man of  t h e  o t h e r  c l a n  even i f  t h e  

one c l a n  knew it was n o t  t h e  b i g  man? 

A. Yes. 

Q. Is it n o t  a l s o  a  custom f o r  t h e  Enga peop le  t o  
p r o t e c t  t h e i r  b i g  men? 

A, Yes. 

Q, And you have i n d i r e c t l y  exper ienced  c a s e s  where 
o r d i n a r y  men have come forward t o  t a k e  t h e  

blame f o r  b i g  men? 

A, Yes. 

Q, And I t h i n k  you a l s o  s a i d  t h a t  t h e  r eason  you 

+ a i d  it would be p o s s i b l e  f o r  a  b i g  man t o  be 



. . named--f a l s e l y  b y -  a n o t h e r  c l a n  .because it d i d  
sometimes work t h e  o t h e r  way, i s  t h a t  c o r r e c t ?  

. A, Yes, I t h i n k  I a l s o  s a i d  t h a t -  t h e r e .  would be 

maL@rial.adadvantages f o r  do ing  so. 

GL But, t o  t h a t  e x t e n t  a t  l e a s t ,  your o p i n i o n  i s  
tha t . ,  i b m i g h t  be a  custom? 

A. Yes. 

Q,Sa.-as. a-ma-tter-35---f act you do nac. know whether  
. i n  f a c t  t h e r e .  i s  s u c h  'a custom? 

R Yes, I do n o t  know. 

Q. I f  a  c l a n - w a n t e d - w e n s a t i o n  f o r  a  d e a t h ,  i s  
.--.--.i't. n o t  a  f a c t  t h a t  t h e y  mighk s u f f e r  d i s -  

adyantage  i f  t h e  b i g  man from t h e  t r i b e  from 

whom t h e y  wanted t h e  compensa t ionwere  t o  be 

s e n t  t o  p r i s o n ?  

A, Yes, t h e  compensation would be l e s s  i n  a l l  pro- 

b a b i l i t y .  

Q. So, t o  t h a t  e x t e n t ,  w h i l s t  t h e y  may name b i g  

men i n  t h e  o t h e r  c l a n  a s  r e s p o n s i b l e  i n  o r d e r  
t o  a t t r a c t  t h o s e  b i g  men i n t o  a  compensation 

s i t u a t i o n ,  it would n o t  b e  t o  t h e i r  advantage 
t o  make t h a t  a c c u s a t i o n  b e f o r e  a  c o u r t  and 
t h e r e b y  t a k e  t h e  r i s k  o f  l o s i n g  a  p o r t i o n  of  

t h a t  compensation, i s  t h a t  c o r r e c t ?  

A, It is c o r r e c t  t o  t h e  e x t e n t  o f  t h e  amount o f  
t h e  m a t e r i a l  compensation t h a t  i s  handed over .  

But t h e r e  i s  a n o t h e r  a s p e c t  of  compensation 

t o  be c o n s i d e r e d ,  and t h a t  is t h e  punishment 

t h a t  t h o s e  p a r t i c u l a r  men would s u f f e r .  A s  
an example, i f  t h e  de fendan t  were s e n t  t o  g a o l  
f o r  t h e  term of h i s  n a t u r a l  l i f e ,  t h e n  f o r  a l l  

c l a n  purposes  he would be s o c i a l l y  dead i n  r e -  

l a t i o n  t o  t h e  v i l l a g e ;  no m a t e r i a l  compensa- 

t i o n  would b e  n e c e s s a r y  because  t h e  payback 
would b e  complete - "a l i f e  f o r  a  l i f e " .  

H.H. Q. Do you mean t h a t  payback k i l l i n g  o r  payback 

e q u i v a l e n t  t o  k i l l i n g  and compensation t o  t h e  

p o i n t  of  s a t i s f a c t i o n  a r e  synonymous? 

A. Yes, Your Honour. 

Q. You s a i d  t h a t  "as a  m a t t e r  of  f a c t "  you do 

n o t  know ' 'whether t h e r e  i s  such a  custom",. 



i .e .  of one c l a n  accus ing  t h e  b i g  man of  an- 

-other c l a n  f a l s e l y ,  how would you a s  an anthro-  
p o l o g i s t  expec t  t o  l e a r n  whether  o r  n o t  such a  
custom e x i s t s ?  

A,.... By ask ing-  peop le  how a f t e r  it had happened and 
i n  what c i rcumstances .  

Q. And byanypersona l  e x p e r i e n c e  of  your  own? 

A. It i s  u n l i k e l y  t h a t  I would have p e r s o n a l  ex- 

p e r i e n c e  o f  my own - b u t  I cou ld  f i n d  o u t  by 
doing a survey.  

Q. Upon what do you base  your o p i n i o n s  a s  t o  cus-  
tom given i n  your  ev idence  t h i s  a f t e rnoon?  

A. By evidence  .... i n  .... some 600 c a s e s  s o  f a r  
t h i s  y e a r  (400 a t  Wabag and 200 a t  Wapenamanda) 

and from survey  work which I have done a s  p a r t  
of  my t h e s i s  and from s t u d i e s  of p r e v i o u s  an- 

t h r o p o l o g i c a l  works among t h e  Enga. The l e a d -  
ing  works a r e  "The Mountain People"  by  Wester- 
mann, '*The Lineage System o f  t h e  Mae Enga" by 

Prof .  M . J .  M e r r i t t  ( t h e  P r o f e s s o r  o f  Anthro- 
pology a t  t h e  C i t y  U n i v e r s i t y  of  New ~ o r k )  - 
he pays p e r i o d i c  v i s i t s  t o  t h e  f i e l d  and h i s  
l a s t  r e t u r n  v i s i t  was j u s t  a f t e r  t h e  i n c i d e n t  

b e f o r e  t h e  c o u r t  had occur red ,  and h i s  a c t u a l  

l o c a t i o n  of  f i e l d  work i s  S a r i ,  j u s t  t h e  o t h e r  
s i d e  of  Teremanda: and w h i l e  he was h e r e  he 

s p e n t  a  good d e a l  o f  t ime i n  d i s c u s s i o n  w i t h  
me i n  a p r o f e s s o r / s t u d e n t  r e l a t i o n s h i p  - t h e r e  
a r e  t h e  a n t h r o p o l o g i c a l  works which Prof .  Meg- 

g i t t  has  pub l i shed  mainly  i n  t h e  form of  
j o u r n a l  a r t i c l e s  i n  r e l a t i o n  t o  s p e c i f i c  

a s p e c t s  o f  Enga c u l t u r e .  

4. I d o n ' t  know whether  you can answer t h i s  ques-  
t i o n ,  and p l e a s e  i n d i c a t e  i f  you c a n ' t ,  b u t  

can you r e f e r  me t o  any s p e c i f i c  work o f  any 
a n t h r o p o l o g i c a l  e x p e r t  o r  any s p e c i f i c  p a r t  of  
work which r e f e r s  t o  " f a l s e  accusing*'  by t h e  

Enga and/or " t h e  s t a n d i n g - i n  of  innocen t  
people  f o r  t h e  g u i l t y "  by t h e  Enga? 

A. There i s  a  p1.Llic;-tion c a l l e d  " O f f i c i a l  and 
U n o f f i c i a l  Courts1 '  by Marilyn S t r a t h e r n .  She 

is  t h e  w i f e  of  t h e  P r o f e s s o r  of  Anthropology 
a t  t h e  U n i v e r s i t y  o f  Papua New Guinea and t h e  



- - !*courtsn and l k m o f f i c i a l  c o u r t s '  r e f e r r e d  t o  
i n  t h a t  a r e  i n  r e L a t i o n  t o  M t .  Hagen - b u t  

what i s  w r i t t e n  i n  t h a t  book can,  i n  my opin-  
i o n ,  be a p p l i e d  d i r e c t l y  t o  t h e  Enga peop le ,  
and t h e r e  has  been no such e q u i v a l e n t  work 

done on t h e  Enga, and t h e  s e c t i o n  on " u n o f f i -  
c i a l  cour t s "  r e l a t e s  t o  t h e  way t h a t  t h e  

H a g e n e r s . s o r t  o u t  %he problems of  " f a l s e  ac-  
. c u s a t i o n '  i n  t h e i r  * ' u n o f f i c i a l  c o u r t s " ,  and, 

i n  my o p i n i o n ,  t h a t  r e f e r s  e q u a l l y  t o  t h e  

. . -. . Enga . .. s i t u a t i o n .  

Q. ... . Can you t e l l  me whether  t h e  a u t h o r  her-  

s e l f  i s  q u a l i f i e d  i n  'any way a s  an anthropolo-  

g i s t  o r  pe r son  e x p e r t  i n  the  ways of  Highland 
peop le  i n  New Guinea? 

A, She ho lds  a  Doc to ra te  i n  Anthropology. There 
i s  a  b r i e f  r e f e r e n c e  i n  M e g g i t t ' s  book exp la in -  

i n g  how Enga peop le  ach ieve  what t h e y  want i n  
d i s p u t e  s i t u a t i o n s .  The b r i e f  r e f e r e n c e  i s ,  

from i,,~.mory, " they  employ f o r c e ,  d e c e i t  and 
l i t i q a t i o n " .  ....... 

It was a f t e r . M r ,  McKel lar ' s  ev idence  had been g iven  
t h a t  M r .  Roberts-Smith,  counsel  f o r  t h e  Crown, and be ing  a  

pe r son  who i s  an  o f f i c e r  d u l y  appointed  by t h e  A d m i n i s t r a t o r  

i n  Counci l  t o  s i g n  and p r e s e n t  ind ic tmen t s  t o  any c o u r t  o f  
c r i m i n a l  j u r i s d i c t i o n ,  informed t h e  c o u r t  (and i n  accordance  
w i t h  u s u a l  p r a c t i c e  gave an under tak ing  t o  inform me f o r m a l l y  

by  w r i t i n g  under  h i s  hand upon my r e t u r n  t o  P o r t  Moresby from 
t h i s  c i r c u i t  s i t t i n g s )  t h a t  t h e  Crown would n o t  be f u r t h e r  

proceeding upon t h e  ind ic tmen t  upon which t h e  two accused had 
been a r r a i g n e d  and t h e n  pending i n  t h e  c o u r t .  He p u r p o r t e d  t o  
e n t e r  a  n o l l e  p r o s e a u i .  A t  f i r s t  I h e s i t a t e d  a s  t o  whether  I 

should  a c c e p t  t h e  n o l l e  p r o s e q u i  b u t ,  upon r e f l e c t i o n ,  1 have 
decided t h a t ,  having r e g a r d  t o  Sec. 563 o f  t h e  Cr imina l  Code 

(Queensland adopted)  and upon be ing  assu red  t h a t  t h i s  conforms 
; w i t h  t h e  u s u a l  p r a c t i c e ,  I am r e q u i r e d  t o  do so .  M r .  Rober ts -  

Smith i s  an exper ienced  Crown P r o s e c u t o r .  Notwi ths tanding t h e  
r e s p o n s i b i l i t y  t h a t  h i s  d e c i s i o n  c a r r i e s  w i t h  it, t h e  Crown 

P r o s e c u t o r  i s  n o t  answerable t o  anyone i n  t h i s  regard ,even t o  

me a s  t h e  p r e s i d i n g  Judge. I have no reason  t o  b e l i e v e A h a t  
h e  cannot  make up h i s  own mind on a m a t t e r  such a s  t h i s ,  bear-  
i n g  i n  mind t h e  evidence  t h a t  has a l r e a d y  been g iven  and t h e  

w i t n e s s e s  a s  y e t  n o t  c a l l e d .  For me t o  r e f u s e  t o  a l l o w  him 
t o  e n t e r  a  n o l l e  p r o s e q u i  would be f o r  me t o  i n t e r f e r e  impro- 



p e r l y  wi th  a r e s p o n s i b i l i t y  t h a t  f a l l s  t o  t h e  Crown and, i n  
t h i s  inseance., t o  the.Crown Prosecu tor  a s  an independent 

o f f i c e s  o f  t h e  Crown - see  p. v. Sneesby (13). and R. v. Pup- 
l e t t  (la), --- 

The conclusion t o  t h i s  t r i a l  i s  t h e r e f o r e  reached 

somewhat unexpectedly and prematurely.  The two accused a r e  
discharged from any f u r t h e r  proceadings  upon the indictment.  
They a r e  f r e e  t o  l eave  t h e  court .  

As they  do so,  I f e e l  t h a t  I should say  something 
about t h e  circumstances surrounding t h i s ' l o n g  t r i a l .  I am 
r e f e r r i n g  to matCefs which f a l l  ou t s ide  t h e  perview of t h e  

evidence and which would not have e f f e c t e d  any dec i s ion  of 
mine i n  t h i s  case  had I been c a l l e d  upon t o  announce a ver- 
d i c t .  This t r i a l  has c rea ted  cons iderab le  l o c a l  i n t e r e s t .  
Crowds b u i l t  up d a i l y  t o  t he  s t age  t h a t  t h i s  smal l  cour t -  
room was packed t o  c a p a c i t y  wi th  numbers o f  people  having t o  

$-it on t h e  f l oo r .  Crowds ou t s ide  t h e  court-room, c l u s t e r e d  
g e n e r a l l y  i n  two f a i r l y  wel l -def ined groups, numbered seve ra l  
hundreds of persons.  On more than one occasion crowds had t o  
be d i spersed  by p o l i c e  a s  dozens of f a c e s  were press ing  aga ins t  
t h e  court-roomwindows s e e k i n g t o  ga in  a glimpse o r  sound of 

what was going on i n s i d e .  Po l i ce  and o t h e r  o f f i c i a l s  concern- 
ed w i t h  law and o rde r  and crowd c o n t r o l  were cons t an t ly  on 
t h e  watch f o r  developments. The evidence t h a t  was given i n  
t h e  t r i a l  up t o  t h e  stag;  t h a t  t h e  Crown purported t o  e n t e r  a 

no,l,l.e, a ro seau i  supported t h e  in t imat ion  given t o  me a s  a mat- 

tei- o f  cour t+sy  t o  t h e  Bench both before  and a t  t he  commence- 
ment of t h e  t r i a l  t h a t  t r o u b l e ,  i n  t h e  form of i n t e r - c l a n  
f i g h t i n g  o r  r i o t i n g ,  might be expected before  o r  a t  t h e  con- 
c lu s ion  o f  t h e  t r i a l .  

The soc io log i ca l  and an thropologica l  imp l i ca t i ons  
of t h e  i nc iden t  of t h e  deceased 's  dea th  probably f a r  out-  
weighed t h e  l e g a l  and c r imina l  j u s t i c e  imp l i ca t i ons  f o r  those  

concerned i n  it. Be t h a t  a s  it may, a l l  of those  o f f i c i a l l y  
concerned i n  t h e  t r i a l  were c a l l e d  upon no t  only t o  do t h e i r  

duty b u t  a l s o  t o  be seen t o  be doing t h e i r  duty. I am s a t i s -  
f i e d  t h a t ,  a s  f a y  a s  I could a s s e s s  t h e  p o s i t i o n ,  t h e  two 
counsel  i n  t h i s  case  and thecour t  o f f i c i a l s ,  inc lud ing  
Associate,  p o l i c e  o r d e r l i e s  and cou r t  s t a f f ,  d ischarged t h e i r  
r e spec t ive  d u t i e s  i n  t h e  b e s t  t r a d i t i o n s  of t h e  l e g a l  system 
which e x i s t s  i n  t h i s  country. ' 



I was concerned- 1e.s . t - this  t r i a l  i f a r  from kginging 
.. ... 

.. 
. . about a s o l u t i o n  t o  t h e  t r o u b l e ,  would,--.ins%ead, b e  t h e  spa rk  

ti i g n i t e - f u r t h e r - a n d  more s e r i o u s - h r o u b l e i  I f e l t  it was my 
.-.&*,,as p r e s i d i n g  Judge and a l s o  a s  one who h a s  a  r espons i -  

b i l i t y  t o  ensure  t h a t  t h e  c r i m i n a l  j u s t i c e  system wherever 
s e r v e s  the 'community,  t o  ensure  t h a t  a p p r o p r i a t e  

s t e p s  be taken  t o  ... e n s u r e  t h e  p r e s e r v a t i o n  of  l i f e ,  l i b e r t y  and 

I proper ty .  I was natura l ly-concerned for  t h e  p e r s o n a l  s a f e t y  
o f  a l l  persons  involved i n  t h i s  t r i a l  whether t h e y  be t h e  
a c c u s e d ,  witnesses,. s p e c t a t o r s ,  counsel,. c o u r t  o f f i c i a l s  o r  

even'Judge.  W i t h t h i s  concern i n  mind I i n v i t e d  t h e  Deputy 
. ,.. ... .- -. 

~ i s t & c t  Commissioner, Mr. H. Redman, i n  t h e  absence o f  t h e  

~ist++d&missi{ner, t o  c o n f e r  w i t h  counsel  and me i n  Cham- 
b e r s  w i t h  a  v iew-t~ ._him.  g i v i n g  me such assurances  a s  he could  
abou-t p l a n s  he h a d  made fo-r-the-control of  any s i t u a t i o n  t h a t  

might  a r i s e .  He was a b l e  t o  p u t  my mind a t  rest  and I f e l t  
r easonab ly  happy t h a t  e v e r y t h i n g - t h a t  c o u l d  r e a s o n a b l y  be 

d o n ~ n a s  being .doner, 

Before I l e a v e  t h e  Bench I w i l l  s a y  something t o  
t h o s e  assembled about t h e  i m p l i c a t i o n s  f o r  them of f u r t h e r  

t r o u b l e .  I w i l l ,  a t  t h e  Deputy District  Commissioner's sug- 
g e s t i o n ,  adv i se  t h e  members of  t h e  two c l a n s  t o  sit  down w i t h  
Admin i s t ra t ion  s t a f f  and n e g o t i a t e  w i t h  a  view t o  reach ing  a  

f i n a l  s e t t l e m e n t  wi thou t  blood-shed. I w i l l  remind t h o s e  
assembled t h a t  t h e  law i n  t h i s  coun t ry  i s  s t r o n g l y  a g a i n s t  

payback k i l l i n g s .  As I would be s u c p r i s e d  i f  any person i n  
t h e  n e a r  v i c i n i t y  of-Wabag i s  unaware of  t h e  d i s p u t e  which 
gave r i s e  t o  t h i s  t r i a l  and t h e . f a c t  t h a t  t h i s  t r i a l  has been 

proceeding d u r i n g  t h e  p a s t  week, it i s  no t  unreasonab le  t o  
assume t h a t  any adv ice  o r  w a r n i n g 1  g i v e  w i l l  become widely 
known a t  l e a s t  amongst t h e  K i  and Kara c l a n  o f  t h e  Engapeople .  

I i n d i c a t e ,  a s  s t r o n g l y  a s  I am .capable  o f ,  t h a t ,  i f  t h e r e  i s  
any f u r t h e r  payback k i l l i n g  stemming d i r e c t l y  o r  i n d i r e c t l y  

from t h e  d e a t h  of Warum Korao o r  t h e  d i s c h a r g e  of  t h e s e  two 
accused,  t h e  pe r sons  r e s p o n s i b l e ,  i f  proved t o  be r e s p o n s i b l e ,  
can a s  f a r  a s  I am concerned e x p e c t  t h e  s e v e r e s t  of punish- 

ments. I t  i s  l i k e l y  t h a t  evidence 'would  be adduced t o  s a t i s f y  
me t h a t  whoever k i l l s  aga in  i n  revenge f o r  what happened a t  

Amala a t  dawn on 30 th  June 1973 n o t  o n l y  d i d  so  w i l f u l l y  b u t  
a l s o  d i d  s o  well-knowing t h e  i l l e g a l i t y  of such a  deed and t h e  
l i k e l y  s e r i o u s  consequences t h a t  w ~ u l d  fo l low.  Again,speaking 

e n t i r e l y  f o r  myself ,  I would f e e l  c o n s t r a i n e d  t o  g i v e  t h e  most 
s e r i o u s  c o n s i d e r a t i o n  t o  i rnpos ing . the  d e a t h  p e n a l t y  o r  a t  

l e a s t  imposing a  g a o l  sen tence  i n  t h e  o r d e r  of  f i f t e e n  y e a r s  
a g a i n s t  t h e  g u i l t y  person o r  p e r s o n s . . ,  



Tradit ional  payback killings.rnust stap, 

So l i c i t o r  f o r  tb,,Acursed: G A R  Keenan, AdLng--Publ ic  
s o l i c i t o r  


