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On Sen tence  

I 

1973 - I k i  Lida of Sapundas, has  been found g u i l t y  on 

Sep 17 h i s  own p l e a  o f  g u i l t y  t o  t h e  cr ime o f  consp i racy .  I n  
March 1973 i n  New Guinea ( n e a r  ~ a ~ e n a m a n d a )  he consp i red  

WABAG n&th o n e  Yuna P iaua  and one Kamen P iaua  t o  d e f e a t  t h e  
7 

Wilson c o u r s e  o f  j u s t i c e  upon t h e  p r o s e c u t i o n  of t h e  s a i d  Yuna 

45 Piaua  and Kamen Piaua  and o t h e r s  on a  cha rge  t h a t  on t h e  - 
% 

22nd February  1973 a t  Liamas n e a r  Wapenamanda t h e y  d i d  
each  and s e v e r a l l y  behave i n  a  r i o t o u s  manner. 

The c i r cums tances  o f  t h e  commission o f  t h i s  

c r ime were somewhat unusual .  On t h e  1 2 t h  and 1 3 t h  Febru- 

a r y  1973 a t  a  p l a c e  c a l l e d  Liamas n e a r  Wapenamanda t h e r e  

had been a  t r i b a l  f i g h t  between two t r i b e s ,  one c a l l e d  . 

t h e  Pindagins  and t h e  o t h e r  c a l l e d  t h e  Yanuns. A s  a  r e -  
s u l t  of t h a t  f i g h t  one man was k i l l e d ,  many o t h e r s  were 
i n j u r e d ,  and much p r o p e r t y  damage was caused,  i n c l u d i n g  

t h e  burning  of about  30 houses.  Following t h e  c e s s a t i o n  
o f  h o s t i l i t i e s  t h e  D i s t r i c t  Cour t  a t  Wapenamanda heard- 

s e v e r a l  cha rges  a g a i n s t  de fendan t s  a l l e g e d  t o  have "be- 

haved i n  a  r i o t o u s  manner". I k i  Lida was one o f  t h e  

p r o s e c u t i o n  w i t n e s s e s .  

It appea r s  t h a t  two o f  t h e  s u s p e c t s  Yuna Piaua  

and Kamen P iaua  had r e c e n t l y  come o u t  o f  g a o l  fo l lowing  
p r e v i o u s  c o n v i c t i o n s  f o r  "behaving i n  a  r i o t o u s  manner". 

They were a p p a r e n t l y  r e l u c t a n t  t o  f a c e  t h e  p r o s p e c t  o f  
a  f u r t h e r  p e r i o d  i n  g a o l ,  A c o n s p i r a c y  thereupon took 

.. . 
. - - p l a c e  a s  a  r e s u l t  o f  which Pagau Kongap and Anjoa P iaua ,  

i n  r e t u r n  f o r  having t h e i r  Counci l  t a x . p a i d  f o r  them by 
t h e i r  v i l l a g e  committee, Tsambai P i a u a ,  and because  t h e y  

f e l t  s o r r y  f o r  t h e  two men who had p r e v i o u s l y  been t o  ,-: 

gao l ,  agreed t o  f o l l o w  Tsambai 's  d i r e c t i o n  t h a t  they  
appea r  i n  t h e  D i s t r i c t  Court  i n  s u b s t i t u t i o n  f o r  Yuna 

and Kamen. 

The method by which t h e  d e c e p t i o n  o f  t h e  Cour t  
was t o  be achieved was t h a t  Pagau Kongap and Anjoa P iaua  

should  s t e p  forward when t h e  names "Yuna Piaua"  and 

"Kamen Piaua"  r e s p e c t i v e l y  were c a l l e d . . . , I k i  Lida  was t o  

g i v e  evidence t o  t h e  c o u r t  t h a t  t h e  two men who s tepped . 
forward  were i n  f a c t  t h e  men whose names had been c a l l e d ,  



1973 - w e l l - k n o w i n g t h a t  t h e y  mere n o t  such men. A s  a  r e s u l t  

Reg. v. o f  I k i  L i d a ' s  decep t ion  of  t h e  Cour t ,  he expected t h e  
I k i  Lida purpose  of  t h e  arrangement t o  be achieved.  He misused 

t h e  Court.  He d e l i b e r a t e l y  t o l d  a  l i e  t o  t h e  Court .  

If many peop le  d i d  what he d i d ,  t h e  whole l e g a l  system A J  
and c o u r t  system would b reak  down. I f  Cour t s  a r e  de- 

I 
ce ived  by t h e  s o r t  of  s e l f i s h  and d e s p i c a b l e  t r i c k  he 

was involved i n ,  t h e n  innocen t  men w i l l  be punished,  

t h e  law w i l l  be r i d i c u l e d  because i t  w i l l  no l o n g e r  be 

seen  t o  be doing j u s t i c e ,  t h e  r i g h t s  o f  i n d i v i d u a l s ,  f a r  
from be ing  p r o t e c t e d ,  w i l l  b e  suppressed ,  and t h e r e  w i l l  

b e  a  breakdown i n  law and o r d e r ,  

I am t o l d  t h a t  t h i s  i s  p robab ly  t h e  f i r s t  pro-  

s e c u t i o n  of  t h i s  type  and f o r  t h i s  cr ime i n  New Guinea. 

There i s  c e r t a i n l y  no p r e c e d e n t  i n  t h i s  d i s t r i c t ,  a t  
l e a s t  so f a r  a s  i s  known t o  t h e  w i t n e s s  who gave 

e v i d e n c e . b e f o r e  me. That  w i t n e s s  i s  M r .  Malcolm Lamont 

McKellar, who i s  an a n t h r o p o l o g i s t  and who is  an e x p e r t  

on t h e  Enga peop le  who i n h a b i t  t h i s  p a r t  o f  New Guinea. 
He i s  c u r r e n t l y  under tak ing  a n t h r o p o l o g i c a l  r e s e a r c h  i n -  

t o  some a s p e c t s  of  t h e  l i f e  o f  t h e  Enga peop le ,  and hc  

was of  c o n s i d e r a b l e  he lp  t o  me i n  t r y i n g  t o  unders tand.  

a  people  of  whom I have had p r a c t i c a l l y  no p rev ious  ex- 

pe r i ence .  I would be h a p p i e r  i f  t h e  judge who was c a l l e d  
u p o n . t o  f i x  a  p e n a l t y  a p p r o p r i a t e  f o r  t h e  de fendan t ,  I k i  
~ i d a ,  and i n  r e s p e c t  of  h i s  c r ime was a  New Guinean 

r a t h e r  than  I, I would have valued t h e  a s s i s t a n c e  o f  
indigenous  a s s e s s o r s  i f  such had been a v a i l a b l e  t o  me. 

I have had t o  c o n t e n t  myself  i n  c a r r y i n g  o u t  t h e  unenvi-  

a b l e  t a s k  of s e n t e n c i n g  t h i s  man i n  c i rcumstances  where 

I have l i t t l e  o r  no p e r s o n a l  exper ience  o f  l o c a l  custom 

t o  c a l l  on,  i n  c i r cums tances  where t h e  B r i t i s h  system o f  
law and j u s t i c e  i s  be ing  superimposed upon a  t r a d i t i o n a l  
l o c a l  customary l e g a l  system, i n  c i rcumstances  where one 

t y p e  of  s o c i a l  c o n t r o l  ( i . e .  t h e  s o c i a l i s a t i o n  of p r i m i -  
t i v e  New ~ u i n e a )  i s  be ing  g r a d u a l l y  r e p l a c e d  by a n o t h e r  

( i . e .  t h e  Ruse of  ~ a w ) ,  i n  c i r cums tances  where t h e r e  i s  
t o  an e x t e n t  a c o n f l i c t  between t h e  two sys tems,  i n  c i r -  
cumstances where, mot iva ted  by a  d e s i r e  t o  s e r v e  t h e  

b e s t  i n t e r e s t s  of  Papua New Guinea, t h e r e  has been a  

b lend ing  of  t h e  b o w n  o f  an o l d  and u n s o p h i s t i c a t e d  
n a t i v e  l e g a l  system w i t h  t h e  w h i t e  of  a  long e s t a b l i s h e d  

and proven B r i t i s h  l e g a l  sys tem t o  form t h e  fawn of  t h e  

p r e s e n t  l e g a l  system i n  Papua New Guinea today.  The 

v e r y  l e a s t ' t h a t  I can do i s  t o  do what I have done i n  



t h i s  c a s e ,  v i z .  (1) t o  examine t h e  d e p o s i t i o n s  and t h e  a n t e -  

cedent  r e p o r t ;  ( 2 )  t o  r e f l e c t  upon t h e  purpose  and i n t e n t  o f  

t h e  r e l e v a n t  s e c t i o n  of t h e  Cr iminal  Code (Sec. 132)  which 

makes conduct t h e r e  c h a r a c t e r i s e d  a s  consp i racy  a  cr ime;  (3)  
t o  inform myself  by some read ing  a s  t o  what a r e  t h e  r e l e v a n t  

customs i n  t h i s  a r e a  ( s e e  Sec. 7 of  t h e  Na t ive  Customs (Recog- 

n i t i o n )  o r d i n a n c e ) ;  (4 )  t o  look t o  counsel  f o r  a s s i s t a n c e  

( a s s i s t a n c e  i n  t h i s  c a s e  which was r e a d i l y  and r e a l i s t i c a l l y  

given by two d e d i c a t e d  advocates  i n  t h e  pe r sons  of  M r .  L. 

Roberts-Smith f o r  t h e  Crown and M r .  W. Andrew f o r  t h e  Defence; 
( 5 )  t o  r e c e i v e  evidence  from an e x p e r t  i n  anthropology.  

It might  be s a i d  of  t h i s  c a s e  t h a t ,  a s  a  member of  

t h e  Supreme Cour t ,  I am c a l l e d  upon " t o  b l a z e  a  t r a i l t 1 .  Re- 
g a r d l e s s  of  whether  t h a t  i s  an a p p r o p r i a t e  p h r a s e  t o  d e s c r i b e  

what I am now about  t o  do ,  I c o n s i d e r  t h a t  it is  n o t  inappro-  

p r i a t e  f o r  me t o  examine, a l b e i t  b r i e f l y ,  a t  l e a s t  t h e  more 
impor tant  p r i n c i p l e s  of sen tenc ing  w i t h  a  view t o  s e e i n g  how 

t h e y  app ly  t o  t h e  c a s e  a t  Bar. It i s  o n l y  by means of  t h e  

a p p l i c a t i o n  o f  such p r i n c i p l e s  t h a t  a  judge can hope t o  

r a t i o n a l i s e . w h a t  he is  doing.when s e n t e n c i n g .  A s e n t e n c e  
imposed ( o r ,  f o r  t h a t  m a t t e r ,  a  law passed seek ing  t o  r e g u l a t e  

human behav iour )  w i t h o u t  some degree  of  r a t i o n a l i s a t i o n  of  - 

p r i n c i p l e s  i s  one- imposed ( o r  e n a c t e d )  by i n s t i n c t ,  by dogma- 

t i s m ,  o r  by guess-work, none of  which n o t i o n s  have a  p l a c e  i n  

any l e g a l  system, l e a s t  of  a l l  i n  an emerging s o c i e t y  where 
views may be p o l a r i s e d  and may v a r y  t o  t h e  extremes.  

The approach t o  punishment which n o t  o n l y  i s  sup- 

p o r t e d  by a u t h o r i t y ,  b u t  which a l s o  i s  f i n d i n g  more and more 

favour  w i t h  t h e o r i s t s ,  i n v o l v e s  t h e  maintenance o f  a  ba lance  
between t h e  need f o r  p u b l i c  p r o t e c t i o n  and t h e  p r o t e c t i o n  of 

t h e  r i g h t s  and l i b e r t i e s  of  t h e  i n d i v i d u a l .  It has  been 

v a r i o u s l y  d e s c r i b e d  a s  " t h e  ba lance  t h e o r y "  o r  " t h e  humani- 

t a r i a n  t h e o r y "  of  punishment. 

Punishment should  be p r o p o r t i o n a t e  t o  t h e  o f fence  

and t h e  c u l p a b i l i t y  o r  blameworthiness of  t h e  o f f e n d e r .  

P r o f .  3. Hogarth i n  Sentencinq a s  a  Human Process ,  

(1971 Ed.) a t  p .  1 3  s a i d :  {'The problem i s  one of  ba lanc ing  
concern f o r  community p r o t e c t i o n  w i t h  i n d i v i d u a l  l i b e r t y . "  

- Prof .  N. Morr is  and M r .  M.D. Buckle i n  Res J u d i c a t a  

(1952-1954) a t  p. 231  s t a t e d :  

"The v i t a l  purpose  o f  t h e  c r i m i n a l  law is  t h e  p r o t e c t i o n  

.of t h e  community, always l i m i t i n g  and c o n d i t i o n i n g  i t s  

punishments , i n  t h e  l i g h t  of  two o t h e r  f a c t o r s ,  namely, a  



determination-.by-i~~a&io1)sS--never t o  deny t h e  funda-  

men ta l  humanity o f  even t h e  most depraved c r i m i n a l  and, 

secondly ,  a  c r i t i c a l  a p p r a i s a l  o f  t h e  l imi t s  o f  o u r  under-  
s t a n d i n g  o f  t h e  s p r i n g s  o f  human. conduct  and o u r  a b i l i t y  

t o  p r e d i c t  i t s  c o u r s e  . . . . and ( t h i r d l y )  t h e  l i m i t a t i o n  

imposed by t h e  community's e x p e c t a t i o n s  o f  p e n a l  sanct ions."  

"Punishments a r e  j u s t i f i e d  when 

( 1 )  t h e y  a r e  economical ly  p r e v e n t i v e  of o f f e n c e s ;  

( 2 )  t h o s e  i n d i v i d u a l s  punished have v o l u n t a r i l y  

a c t e d  i n  ways which con t ravene  a  known system 

of  o f f e n c e s  and p e n a l t i e s ;  

(3 )  t h e y  a r e  punished a s  o t h e r  s i m i l a r  o f f e n d e r s  

a r e  pun i shed ;  

( 4 )  t h e i r  p e n a l t i e s  s e r v e  t o  e q u a l i s e  wel fare .  and 

d i s t r e s s  w i t h  r e g a r d  t o  o f f e n d e r s  and non- 

o f f e n d e r s ;  and 

( 5 )  t h e i r  p e n a l t i e s  do n o t  produce s i t u a t i o n s  of 

gros's i n e q u a l i t y  o f  d i s t r e s s f 1  : s e e  Punishment 

- The S u p ~ o s e d  J u s t i f i c a t i o n s  by Ted Honderich. 

Th i s  approach,  w h i l s t  no t  i g n o r i n g  t h e  more t r a d i -  

t i o n a l  t h e o r i e s  o f  punishment,  i. e. r e t r i b u t i o n ,  g e n e r a l  de- 

t e r r e n c e ,  i n d i v i d u a l  d e t e r r e n c e ,  i n c a p a c i t a t i o n ,  and r e h a b i -  

l i t a t i o n ,  i n v o l v e s  an a t t e m p t  t o  r a t i o n a l i s e  them, o r  p u t  

them i n t o  p r o p e r  p e r s p e c t i v e .  

I1The r e t r i b u t i o n  theoryg1  (sometimes calEed " t h e  

punishment t h e o r y f 1  o r  " t h e  p u n i t i v e  t h e o r y m )  i s  looked upon 

w i t h  l e s s  and l e s s  f a v o u r  because,  it i s  s a i d ,  r e t r i b u t i o n  

i s  ba rba rous  and l i k e l y  t o  harden a n t i - s o c i a l  a t t i t u d e s .  

T h i s  t h e o r y  has some r e l e v a n c e  t o  t h e  c a s e  o f  s e r i o u s  p r e -  

m e d i t a t e d  cr imes:  s e e  R. v. Wilson ( 1 )  and R. v .  Llewel lvn-  
Jones  (2) .  - 

Although t h i s  t h e o r y  may r e c e i v e  some s u p p o r t  from 

t h o s e  who s a y  payback k i l l e r s  s h o u l d  be  punished i n  t h e  con- . 

t e x t  o f  vengeance, r evenge ,  e x p i a t i o n ,  o r  "an eye f o r  an eye",  
t o  adopt  such  a  t h e o r y  w i t h o u t  r e s e r v a t i o n  i s  t o  encourage 

t h e  n o t i o n  o f  payback and t o  p u n i s h  on many o c c a s i o n s  o u t  o f  

a l l  p r o p o r t i o n  t o  t h e  c u l p a b i l i t y  o r  b lameworth iness  of t h e  
\ 

o f f e n d e r .  I f  r e t r i b u t i o n  i s  t h e  s o l e  c r i t e r i o n ,  t h e n  t h e r e  
i s  l i t t l e  p o i n t  i n  t a k i n g  i n t o  a c c o u n t  t h e  i n d i v i d u a l  cha rac -  

t e r i s t i c s  o f  t h e  o f f e n d e r  such  a s  h i s  age ,  p r e v i o u s  o f f e n c e s ,  

( 1 )  (1965)  1 Q..B. 402 
( 2 )  (1967) 5 1  Cr. App. R. 204 



menta.cwtdit ian,--contact-with - t h e  Admin i s t r a t ion ,  e x t e n t  o f  

t r i b a l  i n f l u e n c e ,  e t c .  

De te r rence  a s  a  concept  has  some, b u t  l i m i t e d ,  ap- 
p l i c a t i o n  i n  a  c a s e  l i k e  t h i s .  So l i t t l e  i s  known about  de- 

t e r r e n c e  t h a n  can one s a f e l y  s a y  t h a t  peop le  w i l l  be d e t e r r e d  

by t h e  knowledge o r  exper ience  of  a  p a r t i c u l a r  type  of sen- - 

t ence?  Such a  no t ion  may w e l l  have a p p l i c a t i o n  t o  t h a t  r e l a -  

t i v e l y  smal l  p r o p o r t i o n  of c r i m i n a l s  whose cr imes  a r e  ca re -  
f u l l y  planned and p remedi t a t ed  f r e e  from t h e  i n f l u e n c e  of 
p a s s i o n ,  p rovoca t ion ,  o r  overwhelming t r i b a l  custom. It may 

w e l l  have a p p l i c a t i o n  t o  road t r a f f i c  o f f e n c e s  and r e g u l a t o r y  

o f fences  where t h e  law punishes  t h o s e  who f a i l  t o  t a k e  c a r e .  
... Prof .  R. Cross i n  The Enql ish  Sen tenc inq  System, p. 

105, s a i d :  

V h e  i d e a  i s  t h a t  t h e  o f f e n d e r  s h a l l  b e  g iven such 
an unp leasan t  t ime t h a t  through f e a r  of  a  r e p e t i t i o n  o f  

t h e  punishment, he w i l l  never  r e p e a t  h i s  c o n d ~ c t . ' ~  

With r e f e r e n c e  t o  t h e  m a t t e r  of  g e n e r a l ,  a s  opposed 
t o  i n d i v i d u a l ,  d e t e r r e n c e ,  where i s  t h e  j u s t i c e  i n  t h e  sen-  

t e n c e  f o r  one 

on account  of  

posed,  o t h e r s  

may be minded 
adop t ing  t h i s  

hood of  t h e r e  

c a s e s  amongst 

man be ing  g r e a t e r  t h a n  h i s  p r e d e c e s s o r s  s imply  

t h e  f a c t  t h a t ,  u n l e s s  a  h a r s h  p e n a l t y  i s  i m -  

(unknown, un-named and p o s s i b l y  n o n - e x i s t e n t )  

t o  commit such a  crime? There a r e  dangers  i n  
approach t o o  when t h e r e  i s  l i t t l e  o r  no l i k e l i -  

be ing  any p u b l i c a t i o n  of  t h e  r e s u l t s  of  c o u r t  

p o t e n t i a l  o f f e n d e r s .  

A sen tence  des igned  t o  keep an o f f e n d e r  "out  of 
c i r c u l a t i o n "  ( " t h e  i n c a p a c i t a t i o n  t h e o r y " )  t h e r e b y  p r o t e c t i n g  

t h e  p u b l i c  d u r i n g  h i s  sen tence  i s  one which i s  r a r e l y  c a l l e d  

f o r  and one which judges d i s l i k e  imposing. Whilst it i s  de-  

p r e s s i n g  t o  t h i n k  t h a t  p r i s o n  has no r e f o r m a t i v e  o r  co r rec -  
t i v e  e f f e c t  f o r  some o f f e n d e r s  and no o t h e r  forms of  t r e a t -  
ment can c u r e  c r i m i n a l i t y  u n t i l  more i s  known about  t h e  

causes  of  crime and t h e  t r e a t m e n t  of  c r i m i n a l s ,  t h e r e  w i l l  

b e  o c c a s i o n s ,  such a s  i n  t h e  c a s e  of  t h e  dangerous o f f e n d e r ,  . 
where an i n c a p a c i t a t i v e  s e n t e n c e  must ,  i n  t h e  p u b l i c  i n t e r e s t ,  
b e  imposed. 

'The r e h a b i l i t a t i v e  theory"  of  punishment i s  f i n d -  

i n g  more and more favour  v i t h i n  c r i m i n a l  j u s t i c e  systems. 
A s  P ro f .  J. Hogarth has s t a t e d  ( a t  p. 4 ,  s u p r a ) :  

*#There has  been a  n o t i c e a b l e  s h i f t  i n  emphasis i n  

t h e  r a t i o n a l e  f o r  s e n t e n c i n g  from ' l o o k i n g  backward1 
t o  t h e  o f f e n c e  f o r  purposes  of  punishment,  t o  I looking 



- --f+ruuard-Ydhe-1ikelyjmpac-t-of . a - s e n t e n c e  on t h e  
f u t u r e  behaviour  of t h e  o f f e n d e r ,  and, i n  some i n s t a n c e s  

on poten- t ia t - -of fenders  i n  t h e  c o m u n i t y  a t  l a r g e . "  

I f  t h e r e  is  b l i n d  adherence t o  t h e  n o t i o n  o f  r e h a b i l i t a t i o n  -. 

. ... 
a n d - - r e M m a t i o n ,  a.number of  u n f o r t u n a t e  consequences can en- 

.. . -. eve,.-For i n s t a n c e ,  t h e  p u b l i c  can l o s e  conf idence  i f  c r imi -  
0 n a l s  seem t o  be pampered and - t r e a t e d  t q o  s o f t l y  w i t h  l i t t l e  

o r  no thought  apparen t ly -be ing  g iven t o  a  s u f f i c i e n t l y  long  
. . . . . .pr isan-sen&ence. 'or  d e p r i v a t i o n  of  l i b e r t y  a s  a  punishment . 

f o r  t h e  wickedness of  t h e  crime.  -Furtherno-rq-.affenders-who, 

under  o the r - sys t e rns~~~woulddm&rgo  t h e i r  punishment and t h e n  

% s f r ~ e ~ a y - . r n w  have - t o  submit  t o  long. .periods--of  t r e a t m e n t  - which may b e  o u t  o f  - a l l  p r o p o r t i o n  t o  what t h e  cr ime deserved. 

The b u r d e n - o f s m c i l i n g  t h e  competing g o a l s  of 
-. .. .. ' tke.,,criminal j u s t i c e .  system a s  t h e y  app ly  t o  t h e  p r e s e n t  c a s e  

f a l l s  on me a s  t h e  sen tenc ing  judge. 1 have r e g a r d  t o  such 

. -not ions  a s  r e ~ t r i b u t i o n ,  b u t ,  i n  s o  f a r  a s  I do,  I i n t e n d  t h a t  

t h e  punishment s h a l l  n o t  be o u t  o f  p r o p o r t i o n  t o  t h e  o f f e n c e  

and t h e  c u l p a b i l i t y - o f -  t h e a f f e n d e r .  There i s  no room f o r  a  

g e n e r a l  d e t e r r e n t  punishment h e r e ,  a l though  I do n o t  over look 

t h e  need t o  a t t empt  t o  d e t e r  t h i s  de fendan t  from r e p e a t i n g  

t h i s  conduct. This  de fendan t  does n o t  need t o  b e  i n c a p a c i t a -  
t ed .  He does n o t  r e q u i r e  a  p e r i o d  i n  p r i s o n  i n  o r d e r  t o  
e f f e c t  h i s  r e h a b i l i t a t i o n  o r  r e fo rmat ion ,  b u t  such may w e l l  

be a  s i d e - e f f e c t  of  t h e  o r d e r  t h a t  I propose  t o  make. 

With r e f e r e n c e  t o  t h e  d e f e n d a n t ' s  c u l p a b i l i t y  o r  .- 

blameworthinesstherefore,  I a c c e p t  t h a t  he knew t h a t  he  was do- 

i n g  wrong and t h a t  he ought t o  have r e s i s t e d  t h e  p r e s s u r e . o n  

him t o  be s e l f i s h ,  On t h e  o t h e r  hand, I a l s o  a c c e p t  t h a t ,  

w i t h  h i s  t r i b a l  background, t h e r e  was a  p r e s s u r e  upon him 
which was g r e a t e r  than  f o r  h i s  w h o l l y - c i v i l i s e d  o r  European 
c o u n t e r p a r t  and, b e a r i n g  i n  mind t h e  s t a n d a r d s  of  h i s  t r i b e ,  

h e  p robab ly  d i d  n o t  r e a l i s e  t h e  e x t e n t  of h i s  own c u l p a b i l i t y .  

H i s  moral f a u l t  was n o t  g r e a t .  He could  n o t  b e  expected  t o  

have t h e  same degree  of s e l f  c o n t r o l  a s  i f  he came from a 
s o p h i s t i c a t e d  urban environment. On t h i s  account  I propose 
s u b s t a n t i a l l y  t o  reduce  t h e  sen tence  t h a t  I would o the rwise  

have imposed. Custom i s  r e l e v a n t  t o  t h e  i s s u e  of  sen tenc ing  

here .  

Because sen tenc ing  i s  b u t  one  a s p e c t  of  t h e  c r i m i -  

n a l  j u s t i c e  system a t  work, f o r  t h i s  s e n t e n c e  t o  b e  e f f e c t i v e  

i t  must be l i k e l y  t o  b e  accepted  by t h e  people.  It must r e -  
f l e c t  t h e  changing customs and v a l u e s  o f  an emerging community. 

I i n t e n d  t h a t  t h e  s e n t e n c e  I am about  t o  impose i s  no more 



. .- 
s e ? i n t o  account  t h e  f a c t  t h a t  t h e  t r a d i t i o n a l  

system o f  s o c i a l  c o n t r o l  in New-Guima-the-sys- 
tem o f  s o c i a l  c o n t r o l  i n  A u s t r a l i a .  S o c i a l  r e l a t i o n s h i p s  

based on k i n s h i p  and materialism-have-had-&z-thisd~-.- . -  -1- .. ., ___ 
""------c. H -hs of u n i v e r s a l  moral duty.  

.-,./f-* 
I I accep t  t h a t  this..deEen.darrt has  had t o  t h i n k  i n  terms of  - . 

two radi-. 
... . , . .~ e m ~ , - . ~ ~ ~ ~ a - ~ - - h e - r r w ~ ~ -  - -.. __  =__ -Mcult %unders tand  a  l e g a l  system based on 

,/-- - . .  
.-~ m o m L o h l L  . . .. -- - a n d . i m p a r t i a l  j u s t i c e  emphasising t h e  

n a t u r e  of-t- 
-. .. -. l i d i n g - s c a l e  system 

- --T~ - -. . ... _,/- . tbe-s.e~crt-ia~t~hi~-.i~1ued.~"I7n~~~~~-the~~.f;@ra.be..~.~ 
,/: .*-. ;;loxible and-unders&a&hg; I must b e  s e n s i t i v e  of t h e  f a c t - .  

t h a t  a  British syr tem o f  j u s t i c e  i s  be ing  adapted  t o  t h e  con- 
'"\ d i t i o n s  and modes of l i f e  of indlgenous  people .  Th i s  depend- 

... . ~- .- ~ a n - t - ~ ~ ~ ~ ~ ~ s . p e r s o n . . & o ~ ~ . . n o t . , ~ . . p u n i s h e d . w i t h o u t  . 
A-- . 

, - .~ : - tbgfu l les t -wns idera t ion  b e i n g .  g iven t o  a l l  h i s  cir- 
-. . 
/' /-' i n c l u d i n g  h i s  n a t i v e b a c k g r o u n d ,  h i s  mode of  l i f e  and t h e  

,- s.usbme-appli.cable t o  him. - A  

-.. . -, -. .. 1 . - t a u n t + - a ~ m t 3 h e f ~ L U M . t " ~  Ilfci--;.Lida~:ls-40~'-::-~- ' 

.. . . . .. - Yeqs-o ld .  H e h a s  . t h r e e  wives and e i g h t  c h i l d r e n .  H i s  back- 
.--- 

. ' , ,g roundis-compara t ive ly  p r i m i t i v e .  

He i s  a  r e s p e c t e d  member of  h i s  own community i n  

t h a t  he  i s  a  c o u n c i l l o r  and a  t r a d i t i o n a l  l e a d e r .  He was t o  

. .  . - - s o m e e x t e n t  s u b j e c t  t o  l o c a l  customary i n f l u e n c e s  when he  
committed t h i s  o t h e r w i s e  s e r i o u s  crime.  I a c c e p t  t h a t  t h e  
two men who went t o  g a o l  a r e  s t i l l  a l i v e  and t h a t  t h i s  cr ime 
d i d  n o t  i n v o l v e  any t h r e a t  t o  human l i f e .  I t a k e  i n t o  account 

t h a t  t h e  de fendan t  has  been i n  cus tody f o r  a lmost  f o u r  months. 
He has no p r i o r  conv ic t ions .  

I cannot  over look t h e  f a c t  t h a t  t h e  de fendan t  sought  

t o  a v e r t  a  s o c i a l  d i sadvan tage  f o p h i m s e l f  and t h a t  h i s  crime 
involved two men, a l b e i t  w i l l i n g l y , g o i n g  t o  g a o l  f o r  a  c r ime  
of which t h e y  were innocent .  I k i  Lida has  r e c e i v e d  some Ad- 

m i n i s t r a t i o n  i n f l u e n c e .  He p r e f e r r e d  t o  p u t  h i s  own r e - e l e c t i o n  

a s  a  c o u n c i l l o r  b e f o r e  obedience  t o  a  law o f  which he  had some 

awareness. H i s  conduct  had a  s i g n i f i c a n t  e f f e c t  upon t h e  dec i -  
s i o n  of t h e  c o u r t  which gave e f f e c t  t o  t h e  consp i racy .  . . 

The s e n t e n c e  o f  t h e  c o u r t  i s  t h a t  I k i  Lida be impr i -  

soned w i t h  ha rd  l a b o u r  f o r  s i x  c a l e n d a r  months. 

S o l i c i t o r  f o r  t h e  Crown : P.3. Clay,  Crown S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Accused: G.R. Keenan, Act ing  P u b l i c  
S o l i c i t o r  


