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THE QUEEN v. A B I B I  K E R I  o f  T o i a w a r a  

R U L I N G  

T h e  a c c u s e d  h a s  b e e n  c h a r g e d  w i t h  w i l f u l  

m u r d e r .  Mr. B r a d s h a w  o f  C o u n s e l  a p p e a r s  f o r  him. Mr. 

B r a d s h a w  made i t  q u i t e  c l ea r  f r o m  t h e  o u t s e t  t h a t  t h e  

o n l y  issue was w h e t h e r  t h e  a c c u s e d  i n t e n d e d  t o  k i l l  

t h e  d e c e a s e d ,  a n d  h e  h a s  n o t  d e v i a t e d  f r o m  t h i s .  T h e  

case h e  s e e k s  t o  make i s  t h a t  f o r  a l o n g  t ime,  T i p a r o m  

E r a ,  t h e  d e c e a s e d ,  h a d  b e e n  a c c u s i n g  A b i b i  o f  h a v i n g  

p l a y e d  some p a r t  i n  t h e  d e a t h  by d r o w n i n g  o f  t h e  

d e c e a s e d ' s  b r o t h e r  Golu.  I t  i s  s a i d  t h a t  t h i s  h a p p e n e d  

a g a i n  i m m e d i a t e l y  b e f o r e  t h e  k i l l i n g ,  when T i p a r o m  made 

a similar  a c c u s a t i o n .  I t  i s  p u t  t h a t  t h i s  was a c a s e  

o f  a straw b r e a k i n g  a  camel's b a c k  a n d  t h a t  A b i b i  

l a s h e d  o u t  w i t h  a n  a x e ,  k i l l i n g  T i p a r o m  on  t h e  s p u r  

o f  t h e  moment. Mr. B r a d s h a w  h o p e s  t h a t  t h i s  w i l l  

result  i n  h i s  c l i e n t  b e i n g  a c q u i t t e d  o f  t h e  c h a r g e  o f  

w i l f u l  m u r d e r ,  a n d  c o n v i c t e d  o f  m u r d e r  o n l y .  A s  I 

u n d e r s t a n d  C o u n s e l ,  h e  b e l i e v e s  t h i s  i s  t h e  b e s t  h e  

can d o ,  a n d  t h a t  a c o n v i c t i o n  f o r  m a n s l a u g h t e r  o n l y  

i s  u n l i k e l y ,  a J t h o u g h  n o t  i m p o s s i b l e .  

: , e n a i a  E l i m o ,  a  p a t r o l  o f f i c e r ,  a l l e g e s  t h a t  

t h e  a c c u s e d  s a i d  i n  a n  i n t e r v i e w ,  "I k i l l e d  t h i s  man 

b e c a u s e  h e  made me a n g r y " ,  a n d  " b e c a u s e  I was a n g r y " .  

Ln c r o s s - e x a m i n a t i o n  t h e  w i t n e s s  a g r e e d  t h a t  t h e  

d e c e a s e d ' s  l i n e  h a d  b l a m e d  A b i b i  f o r  t h e  e a r l i e r  

d e a t h  by d r o w n i n g  o f  Golu .  From w h a t  I c a n  g a t h e r ,  

t h e  b l a m e  h a s  b e e n  w r o n g l y  p u t  on  t h e  accused. 

C o u n c i k l o r  P a l e  Yot  was o n e  o f  t h e  r o a d  

p a r t y  w h i c h  i n c l u d e d  t h e  a c c u s e d  a n d  t h e  d e c e a s e d  

o n  t h e  day  of t h e  k i l l i n g .  He was a  most u n s a t i s ? a c t o r y  

w i t n e s s ,  h i s  a n s w e r s  w e r e  r a r e l y  r e s p o n s i v e  t o  t h e  

q u e s t i o n s  p u t  t o  him. However ,  i~ o n e  n o n - r e s p o n s i v e  

a n s w e r  h e  s a i d ,  u s e f u l l y  f o r  o n c e ,  "he v i c t i m ' s  



1 9 7 3  - b r o t h e r  who was drowned was b lamed  o n  t h e  a c c u s e d  
T h e  Q u e e n  who g o t  a n g r y  a n d  a x e d  t h e  d e c e a s e d , "  He s a y s  t h e  

v. 
A b i b i  Keri a c c u s e d  l o o k e d  v e r y  a n g r y  a f t e r  h e  h a d  k i l l e d  

T i p a t o m ,  

RAIME, J. . . 

0 M e d i c a l  e v i d e n c e  showed  t h a t  t h e r e  were f o u r  

s e p a r a t e  a x e  b l o w s ,  t h r e e  o f  wh ich  c o u l d  h a v e  c a u s e d  

d e a t h .  

I n E x h i b i t  ttB1t., t h e  s e c t i o n  1 0 3  s t a t e m e n t  t o  

t h e  l o w e r  c o u r t ,  t h e  a c c u s e d  s a i d ,  i n t e r  a l i a ,  "T ipa run!  

came up. He a s k e d  me i f  I h a ( d )  s e e n  a n y o n e  k i l l  h i s  

b r o t h e r  a n d  t h r o w  him i n  t h e  r i v e r ,  i t o l d  him I h a d  

no  k n o w l e d g e  o f  h i s  b r o t h e r ,  He a s k e d  me a g a i n  and  I 

g a v e  h im t h e  same a n s w e r .  He p e r s i s t e d  i n  a s k i n g  me 

o v e r  a n d  o v e r  a g a i n  s o  I g o t  a n g r y  a n d  k i l l e d  him. I 

t o l d  him t h a t  when h i s  b r o t h e r  wen t  m i s s i n g  I was i n  t h e  

v i l l a g e  p u l l i n g  l o g s  f o r  a b r i d g e .  T i p a r o m  t h e n  s a i d  

t h a t  h e  had  g i v e n  my name t o  t h e  P o l i c e  and .  t h a t  I wou ld  

b e  i n  t r o u b l e .  I a s k e d  him why h s  h a d  done  t h i s  as I 

knew n o t h i n g  o f  t h e  d e a t h  o f  h i s  b r o t h e r ,  I became  

a n g r y  a n d  k i l l e d  h im."  

T h e  a c c u s e d  t o l d ,  t h e  p a t r o l  o f f i c e r ,  " T i p a r o m  

made me c r o s s  when h e  a s k e d  me t o  g c f o r  court c a s e  

a b o u t  t h e  p o s s i b l e  k i l l i n g  o f  h i s .  d rowned  b r o t h e r . "  

He a l s o  s a i d  l h a t  T i p a r o m  k e p t  o n  s a y i n g  h e  k i l l e d  

G o l u ,  w h i c h  h e  d e n i e d ,  a n d  s a i d ,  "From t h e n  on ,  I 

g o t  v e r y  u p s a t  s o  I made t h e  P i r s t  c u t  w i t h  a x e  ( b l a d e )  

on  t h e  r i g h t  h a n d  ~ h o u l d e r . ~ '  

T h e  a c c u s e d  g a v e  e v i d e n c e *  I f e e l  I must 
set  i t  o u t  i n  f u l l  t o  do j u s t i c e  t o  t h e  a r g u m e n t .  

Ulhen h i s  e v i d e n c e - i n - c h i e f  c o n c l u d e d  t h e  Crown 

P r o s e c u t o r  d i d  n o t  c r o s s - e x a m i n e .  I t  is  h i s  f a i l u r e  

t o  do s o  t h a t  g i v e s  r i s e  t o  t h e  p r o b l e m  I w i l l  

s h o r t l y  d i s c u s s .  

T h e  e v i d e n c e - i n - c h i e f  1 u . 3 ~  as f o l l o w s ,  

o m i t t i n g  t h e  f o r m a l  o p e n i n g  p a r t s : -  

"1 c u t  T i p a r o m  w i t h  a n  axe .  



What wgs y o u r  t h i n k i n g ?  
I d i d  n o t  know what I was d o i n g ,  

Where was t h e  a x e  i m m e d i a t e l y  b e f o r e  you u s e d  i t ?  
L e f t  n e a r  me, '2 o r  24 Feet away. 

B e f o ~ e  t h e  t r o u b l e  h a d  Tiparom s a i d  a n y t h i n g  a b o u t  
h i s  dead  b r o t h e r ?  

Yes, 
What? 

'We w i l l  g o  t o  c o u r t ' .  

About wha t?  
He s a i d ,  'You h a v e  s e e n  my b r o t h e r  drowned by 

someone e a s e  and you d i d  n o t  t e l l  me and  we w i l l  

go t o  c o u r t , '  

What d i d  yqu t h i n k  h e  meant a b o u t  you n o t  t e l l i n g  

him? 

I t h o u g h t  Tiparom was b l a m i n g  me f o r  t h e  drowning.  

What d i d  you t h i n k  t h i s  c o u r t  T iparom was g o i n g  

t o  t a k e  you t o  would do? 

X was s c a r e d  of what t h e  C o u r t  would do. I 
t h o u g h t  I would b e  i m p r i s o n e d .  I d i d  n o t  want t o  

go t o  p r i s o n .  
Did you k i l l  T i p a r o m ' s  b r o t h e r ?  

1 d i d  n o t  know a n y t h i n g  a b o u t  i t ,  I was b u i l d i n g  
a b r i d g e  on t h e  r o a d i  

How t a n g  b e f o r e  d i d  Tiparom blame you? 

I n  t h e  morn ing  u n t i l  noon. On t h e  dey I k i l l e d  

him, He blamed me f o r  a y e a r  a n d  n e a r l y  two i n  

y e a r s .  
J u s t  b e f o r e  you c u t  T iparom d i d  s o m e t h i n g  happen? 

We s a i d ,  'You w i l l  b e  g o i n g  t o  C o u r t .  Your 

name's  down i n  t h e  P o l i c e  S t a t i o n ,  you a r e  g o i n g  

t o  C o u r t , '  He r e p e a t e d  t h e  same t h i n g  o v e r  an'd 
o v e r .  

J u s t  b e f o r e  you c u t  him d e s c r i b e  what  happened.  

I was c o l l e c t i n g  s t o n e s ,  a s  s o o n  as I a r r i v e d  

f rom t h e  r i v e r  w i t h  s t o n e s  t h e  victim c a l l e d  me 

t o  s t r a i g h t e n  up t h e  C o u r t .  Tiparom s a i d ,  
'Now you a r e  i n  t r o u b l e  you d i d  n o t  t e l l  my 

b r o t h e r  drown, now l e t  u s  go , '  I f e l t  I was 
g o i n g  t o  p r i s o n .  1 was v e r y  angry .  

Remember c h a s i n g  t h e  C o u n c i l l o r ?  



A ,  I d i d  n o t  c h a s e  him, maybe h e ' s  t r y i n g  t o  C o u r t  
me, As s o o n  a s  I a x e d  t h e  v i c t i m  I was on my way 

t o  Poroma w i t h  my a x e  on my s h o u l d e r .  I r a n  t o  

Poroma. 
TO HIS HONOUR 

I c a n  t h i n k  o f  2 a x e  b lows ,  b u t  a f t e r  t h a t  I 

c a n ' t  t h i n k  p r o p e r l y  a s  t o  a  t h i r d ,  I was i n  a 

h u r r y  t o  go t o  Poroma," 

Mr. Bradshaw t h e n  c l o s e d  h i s  c a s e ,  t h e r e  was no  c a s e  
i n  r e p l y ,  and C o u n s e l  s u b m i t t e d  t h a t  by t h e  f a i l u r e  t o  c r o s s -  

examine  t h e  Crown was deemed t o  h a v e  a c c e p t e d  what  t h e  

a c c u s e d  s a i d ,  i n s o f a r  a s  t h a t  b o r e  on t h e  q u e s t i o n  o f  i n t e n t i o n  

t o  k i l l .  He r e l i e d  on Browno vr  Dunn ( 1 )  a n d  s t a t e m e n t s  f rom 

two o r  t h r e e  t e x t  b o o k s  t h a t  were i n  t h e  v e r y  l i m i t e d  l i b r a r y  
a t  Mendi. N e e d l e s s  t o  s a y  Mendi d i d  n o t  h a v e  The R e p o r t s .  

Nor h a s  P o r t  Moreeby,  b u t  Browne v. Dunn ( s u p r a )  ( 2 )  i s  q u i t e  

f u l l y  r e p o r t e d  i n  " C o c k l e ' s  C a s e s  and  S t a t u t e s  on Ev idence" ,  

T h i s  was n o t  a t  Mendi. 

Mr. Bradshaw s u b m i t t e d  t h a t  as m a t t e r s  s t o o d  t h i s  

was a  case where  t h e  Crown s h o u l d  h a v e  c r o s s - e x a m i n e d ,  a n d  t h a t  

a s  a  m a t t e r  o f  l a w  t h e  Crown s h o u l d  b e  deemed t o  h a v e  a c c e p t e d  

t h e  t r u t h  o f  what t h e  a c c u s e d  s a i d  i n  e v i d e n c e ,  i n s o f a r  a s  i t  
t o u c h e s  on t h e  i s s u e  o f  i n t e n t .  

Remembering t h a t  Browne v. Dunn ( s u p r a )  (3) was a 
c i v i l .  c a s e ,  and h a v i n g  some r e c o l l e c t i o n  o f  t h e  f a c t s  of  an 
E n g k i s h  C o u r t  o f  C r i m i n a l  A p p e a l  c a s e ,  a n d  t h e  r e s u l t ,  b u t  

n o t  t h e  r e a s o n s ,  t h e  C r i a l  was a d j o u r n e d  s o  t h a t  I c o u l d  a v a i l  

thysel f  o f  t h e  Supreme C o u r t  l i b r a r y .  I n  f a c t ,  t h e  E n g l i s h  c a s e  

I p a r t l y  remembered was R.  v. H a r t  ( 4 ) .  

The Crown P r o s e c u t o r  s u b m i t s  t h a t  i n  v i e w  o f  t h e  

e v i d e n c e  o f  t h e  a c c u s e d  i t  was p o i n t l e s s  and  u n n e c e s s a r y  f o r  
him t o  c r o s s - e x a m i n e .  He s u g g e s t s  t h a t  t h e  e v i d e n c e  was of  

s u c h  a n a t u r e ,  a n d  s o  s l i g h t ,  t h a t  t h e r e  was no r e q u i r e m e n t  

f o r  him t o  s e e k  t o  impeach  t h e  c r e d i t  o f  t h e  a c c u s e d ,  



T h e r e  are n o t  a g r e a t  d e a l  o f  c a s e s  d e a l i n g  w i t h  

t h i s  p rob lem.  T h e  s t a r t i n g  p o i n t  i s  ( s u p r a )  ( 5 )  

( c f .  F l a n a s a n  u. F a h y  ( 6 ) ) .  I s e t  o u t  h e r e u n d e r  some e x t r a c t s  

f r o m  t h e  s p e e c h e s  i n  t h a t  c a s s  t h a t  a re  q u o t e d  i n  C o c k l e .  
L o r d  H e r s c h e l l ,  L.C. - 

" L O R D  HERSCHELL, L . C .  , , . . I t  s e e m s  t o  me t o  b e  

a b s o l u t e l y  e s s e n t i a l  t o  t h e  p r o p e r  c o n d u c t  o f  a 

c a u s e ,  w h e r e  i t  i s  i n t e n d e d  t o  s u g g e s t  t h a t  a 

w i t n e s s  is n o t  s p e a k i n g  t h e  t r u t h  o n  a p a r t i c u l a r  

p o i n t ,  t o  d i r e c t  h i s  a t t e n t i o n  t o  t h e  f a c t  by  some 

q u e s t i o n s  p u t  i n  c r o s s - e x a m i n a t i o n  s h o w i n g  t h a t  t h a t  

i m p u t a t i o n  i s  i n t e n d e d  t o  b e  made,  a n d  n o t  t o  t a k e  
h i s  e v i d e n c e  a n d  p a s s  i t  by a s  a m a t t e r  a l t o g e t h e r  ' 

u n c h a l l e n g e d ,  a n d  t h e n ,  when i t  is i m p o s s i b l e  f o r  
him t o  e x p l a i n ,  as p e r h a p s  h e  mighk h a v e  b e e n  ab ' l e  

t o  do  if s u c h  q u e s t i o n s  h a d  bgen  p u t  t o  h i m ,  t h e  

a i r c u m s t a n c e s  w h i c h  i t  is  s u g g e s t e d  i n d i c a t e  t h a t  t h e  

s t o r y  h e  t e l l s  o u g h t  n o t  t o  b e  b e l i e v e d ,  t o  a r g u e ,  

t h a t  h e  i s  a  w i t n e s s  u n d o r t h y  o f  c r e d i t .  My L o r d s ,  
I h a v e  a l w a y s  u n d e r s t o o d  t h a t  if you  i n t e n d  t o  

i m p e a c h  a w i t n e s s  you a r e  b o u n d ,  w h i l s t  h e  i s  i n  t h e  
b o x ,  t o  g i v e  him a n  o p p o r t u n i t y  o f  m a k i n g  a n y  

e x p l a n a t i o n  w h i c h  i s  o p e n  t o  h im;  a n d ,  as  i t  s e e m s  
t o  me, t h a t  i s  n o t  o n l y  a r u l e  o f  p r o f e s s i o n a l  

p r a c t i c e  i n  t h e  c o n d u c t  o f  a c a s e ,  b u t  i s  e s s e n t i a l  

t o  f a i r  p l a y  a n d  f a i r  d e a l i n g  w i t h  w i t n e s s e s ,  

S o m e t i m e s  r e f l e c t i o n s  h a v e  b e e n  made upon e x c e s s i v e  

c r o s s - e x a m i n a t i o n  o f  w i t n e s s e s ,  a n d  i t h a s  b e e n  

c o m p l a i n e d  o f  a s  u n d u e ;  b u t  i t  s e e m s  t o  me t h a t  a  

c r o s s - e x a m i n a t i o n  o f  a w i t n e s s  w h i c h  errs i n  t h e  
d i r e c t i o n  o f  e x c e s s  may b e  f a r  m o r e  f a i r  t o  him t h a n  

t o  l e a v e  him w i t h o u t  c r o s s - e x a m i n a t i o n ,  a n d  a f t e r -  
w a r d s  t o  s u g g e s t  t h a t  h e  i s  n o t  a w i t n e s s  o f  t r u t h ,  

I mean upon a p o i n t  o n  wh ich  it i s  n o t  o t h e r w i s e  

p e r f e c t l y  c l ea r  t h a t  h e  h a s  h a d  f u l l  n o t i c e  b e f o r e h a n d  

t h a t  t h e r e  i s  a n  i n t e n t i o n  t o  i m p e a c h  t h e  c r e d i b i l i t y  

o f  t h e  s t o r y  wh ich  h e  i s  t e l l i n g .  Of c o u r s e  I do n o t  



deny  f o r  a moment t h a t  t h e r e  a r e  c a s e s  i n  w h i c h  

t h a t  n o t i c e  h a s  b e e n  s o  d i s t i n c t l y  a n d  u n m i s t a k a b l y  

g i v e n ,  a n d  t h e  p o i n t  upon w h i c h  h e  i s  i m p e a c h e d ,  

a n d  is t o  b e  i m p e a c h e d ,  i s  sa m a n i f e s t ,  t h a t  i t  i s  n o t  

n e c e s s a r y  t o  w a s t e  t i m e  i n  p u t t i n g  q u e s t i o n s  t o  him 

upon i t .  A 1 1  I am s a y i n g  i s  t h a t  i t  w i l l  n o t  do t o  

i m p e a c h  t h e  c r e d i b i l i t y  o f  a w i t n e s s  u p o n  a matter 

o n  w h i c h  h e  h a s  n o t  h a d  any o p p o r t u n i t y  o f  g i v i n g  a n  

e x p l a n a t i o n  by r e a s o n  o f  t h e r e  h a v i n g  b e e n  no  

s u g g e s t i o n  w h a t e v e r  i n  t h e  c o u r s e  o f  t h e  case t h a t  

h i s  s t o r y  is  n o t  a c c e p t e d  . . . .  
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To my m i n d n o t h i n g  w o u l d b e  more  a b s o l u t e l y  u n j u s t  

t h a n  n o t  t o  c r o s s - e x a m i n e  w i t n e s s e s  upon e v i d e n c e  

w h i c h  t h s y  h a v e  g i v e n ,  s o  as  t o  g i v e  them n o t i c e ,  

a n d  t o  g i v e  them a n  o p p o r t u n i t y  o f  e x p l a n a t i o n ,  

a n d  a n  o p p o r t u n i t y  v e r y  o f t e n  t o  d e f e n d  t h e i r  own 

c h a r a c t e r ,  a n d ,  n o t  h a v i n g  g i v e n  them s u c h  a n  

o p p o r t u n i t y ,  t o  a s k  t h e  j i r y  a f t e r w a r d s  t o  d i s b e l i e v e  

wha t  t h s y  h a v e  s a i d ,  a l t h o u g h  n o t  o n e  q u e s t i o n  h a s  

b e e n  d i r e c t e d  e i t h e r  t o  t h e i r  c r e d i t  o r  t o  t h e  

a c c u r a c y  o f  t h e  f a c t s  t h e y  h a v e  d e p o s e d  t o  . , . , 
L O R D  MORRIS . , . T h e r e  i s  a n o t h e r  p o i n t  upon 

w h i c h  I would  w i s h  t o  g u a r d  m y s e l f ,  n a m e l y  w i t h  r e s p e c t  
9 

t o  l a y i n g  down a n y  h a r d - a h a - f a s t  r u l e  as r e g a r d s  

c r o s s - e x a m i n i n g  a w i t n e s s  as  a n e c e s s a r y  p r e l i m i n a r y  

t o  i m p e a c h i n g  h i s  c r e d i t .  I n  t h i s  c a s e ,  I am' 
c L e a r l y  o f  o p i n i o n  t h a t  t h e  w i t n e s s e s ,  h a v i n g  g i v e n  

t h e i r  t e s t i m o n y ,  and  n o t  h a v i n g  b e e n  c r o s s - e x a m i n e d ,  

h a w i n g  d e p o s e d  t o  a  s t a t e  o f  f a c t s  w h i c h  is  q u i t e  

r e c o n c i l a b l e  w i t h  t h e  r e s t  o f  t h e  c a s e ,  i t  was 

i m p o s s i b l e  f o r  t h e  p l a i n t i f f  t o  a s k  t h e  j u r y  a t  t h e  

t r i a l ,  a n d  i t  i s  i m p o s s i b l e  f o r  him t o  a s k  a n y  

l e g a l  t r i b u n a l ,  t o  s a y  t h a t  t h o s e  w i t n e s s e s  are n o t  

t o  b e  c r e d i t e d .  B u t  I c a n  q u i t e  u n d e r s t a n d  a c a s e  

i n  w h i c h  a s t o r y  t o l d  by a w i t n e s s  may h a v e  b e e n  of  

s o  i n c r e d i b l e  a n d  r o m a n c i n g  a c h a r a c t e r  t h a t  t h e  

m o s t  e f f e c t i v e  c r o s s - e x a m i n a t i o n  wou ld  b e  t o  a s k  

him t o  l e a v e  t h e  box.  I t h e r e f o r e  w i s h  i t  t o  b e  

u n d e r s t o o d  t h a t  I would  n o t  c o n c u r  i n  r u l i n g  

t h a t  i t  was n e c e s s a r y ,  i n  o r d e r  t o  i m p e a c h  a 



w i t n e s s ' s  c r e d i t ,  t h a t  you s h o u l d  t a k e  him t h r o u g h  

t h e  s t o r y  wh ich  h e  h a d  t o l d ,  g i v i n g  him n o t i c e  by 

t h e  q u e s t i o n s  t h a t  you i m p e a c h e d  h i s  c r e d i t , "  

( s u p r a )  ( 7 )  i s  r e f e r r e d  t o  i n  a , 
commentary  i n  C r i m i n a l  L a w  Review w h i c h  I f i n d  m o s t  h e l p f u l .  

S e e  - 1 .  ( 8 )  + I t  r e a d s : -  

" I n  f l rowne v. Dunn, a c i v i l  a c t i o n  f o r  l i b e l ,  

i t  was h e l d  by t h e  House o f  L o r d s  t h a t  w h e r e  w i t n e s s e s  

h a d  n o t  b e e n  c r o s s - e x a m i n e d  on  a mater ial  m a t t e r  

t h e  j u r y  c o u l d  n o t  a f t e r w a r d s  b e  a s k e d  t o  d i s b e l i e v e  

t h e i r  t e s t i m o n y  on  t h a t  m a t t e r .  T h e  r e a s o n  i s  t o  

a f f o r d  t h e  w i t n e s s  an o p p o r t u n i t y  o f  e x p l a i n i n g  

any c i r c u m s t a n c e s  wh ich  may s u g g e s t  t h a t  h i s  e v i d e n c e  

i s  f a l s e .  T h e  r u l e  b a r s  t h e  p a r t y  who h a s  o m i t t e d  

t o  c r o s s - e x a m i n e  f r o m  a s k i n g  t h e  j u r y  t o  d i s b e l i e v e  

t h e  w i t n e s s .  C l e a r l y  i t  c a n n o t  b a r  t h e  j u r y  f r o m  

d i s b e l i e v i n g  him; a n d  p r e s u m a b l y  i t  would  b e  wrong 

f o r  t h e  j u d g e  t o  t e l l  t h e  j u r y  t h a t  t h e y  m u s t  b e l i e v e  

t h e  w i t n e s s ;  t h o u g h  h e  c o u l d  o f  c o u r s e  p o i n t  o u t  

t h a t  t h e  w i t n e s s ' s  e v i d e n c e  was u n c h a l l e n g e d .  

Though t h e  m a g i s t r a t e s  l a r g e l y  f u l f i l  t h e  r o l e  o f  

t h e  j u d g e  as w e l l  a s  t h e  j u r y ,  i t  s e e m s  r i g h t  t h a t  

t h e y ,  s i m i l a r l y ,  s h o u l d  b e  u n t r a m e l l e d  by r u l e s  a s  

t o  what  t h e y  m u s t  o r  m u s t  n o t  b e l i e v e .  On t h e  

o t h e r  h a n d ,  i t  i s  o b v i o u s l y  d e s i r a b l e '  t h a t  i t  
s h o u l d  b e  b r o u g h t  t o  t h e  n o t i c e  o f  any  w i t n e s s ,  

b e f o r e  h e  l e a v e s  t h e  w i t n e s s  b o x ,  t h a t  h i s  e v i d e n c e  

i s  d o u b t e d  i n  some r e s p e c t ,  s i n c e  i t  is p o s s i b l e  

t h a t  h e  may b e  a b l e  t o  r e s o l v e  t h e  d o u b t . "  

O ' C o n n e l l  v. Adams ( s u p r a )  ( 9 )  was a  c a s e  w h e r e  on  a 

p r o s e c u t i o n  h e a r d  by j u s t i c e s ,  t h e  d e f e n d a n t  a n d  w i t n e s s e s  

g a v e  c a r e f u l  e v i d e n c e  o f f e r i n g  a n  e x c u l p a t o r y  e x p l a n a t i o n  

f o r  t h e  e v e n t s  t h a t  h a p p e n e d ,  a n d  wh ich  l e d  t o  t h e  p r o s e c u t i o n .  

( 7 )  ( 1 8 9 4 )  6 R ,  6 7  

( 8 )  ( 1 9 7 3 )  C r i m i n a l  Law Rcviow 113 a t  1 1 4  

( 9 )  ( 1 9 7 3 )  C r i m i n a l  Law Rovicw 113 a t  1 1 4  



No d e f e n c e  w i t n e s s  was c r o s s - e x a m i n e d ,  y e t  t h e  j u s t i c e s  

c o n v i c t e d ,  Only  on  a p p e a l  t o  t h e  D i v i s m n a l  C o u r t  d i d  i t  
come o u t  t h a t  t h e  j u s t l c e s  h a d  t h o u g h t  t h e  d e f e n c e  e v i d e n c e  

was t o o  " p a t " ,  t h e y  d i s b e l i e v e d  it. A p a r a p h r a s e d  r e p o r t  

o f  t h e  judgmen t  a t  p,  1 1 4  r e a d s : -  
I 

" H e l d ,  d i s m i s s i n g  t h e  a p p e a l ,  t h a t ,  f o l l o w i n g  

Browne u. Dunn ( 1 8 9 4 )  6 R. 67 a n d  

( 1 9 3 2 )  2 3  Cr, App, R .  2 0 2 ,  i f  i t  tuas p e r t  o f  t h e  

c l i e n t ' s  c a s e  t o  c h a l l e n g e  a w i t n e s s  a s  n o t  s p e a k i n g  

t h e  t r u t h  a t  a t r i a l  on  i n d i c t m e n t ,  t h e  p r o f e s s i o n a l  

a d v o c a t e  h a d  t o  p u t  t h e  m a t t e r  f u l l y  and  f a i r l y  t o  

t h e  w i t n e s s  a n d ,  i f  t h a t  was n o t  d o n e  a n d  t h e  

a d v o c a t e  i n  h i s  s p e e c h  t r i e d  t o .  r e l y  on  t h e  f a l s i t y  

o f  t h e  w i t n e s s ' s  e v i d e n c e ,  t h e  c o u r t  s h o u l d  c h e c k  

him a t  o n c e .  However,  i n  m a g i s t r a t e s '  c o u r t s  

f r e q u e n t l y  o n e  p a r t y  was r e p r e s e n t e d  by a p e r s o n  

who was n o t  a h i g h l y  q u a l i f i e d  p r o f e s s i o n a l  a d v o c a t e  

a n d  was i n s u f f i c i e n t l y  s k i l l e d  t o  a p p r e c i a t e  t h e  

n e c e s s i t y  of p u t t i n g  s u c h  m a t t e r s  t o  a  w i t n e s s  f o r  

t h e  o t h e r  s i d e .  Any s u g g e s t i o n  t h a t  t h e  j u s t i c e s  

s h o u l d  do so  was t o  b e  t o t a l l y  d e p l o r e d .  I t  was t 

n o t  t h e  g e n e r a l  p r a c t i c e ,  c e r t a i n l y  i t  was n o t  t o  b e  

e n c o u r a g e d ,  t h a t  j u s t i c e s  s h o u l d  i n t e r f e r e  w i t h  

p r o c e e d i n g s  i n  t h e  same way as a p r o f e s s i o n a l  j u d g k  

v e r y  f r e q u e n t l y  c o u l d .  To s u g g e s t  t h a t  j u s t i c e s  s h o u l d  

g i v e  some i n d i c a t i o n  t h a t  t h e y  were  n o t  b e l i e v i n g  

t h e  e v i d e n c e  wou ld  b e  q u i t e  c o n t r a r y  t o  t h e  g e n e r a l  

p r a c t i c e  i n  t h e i r  c o u r t s ,  a n d  wou ld  b e  t h o r o u g h l y  

u n d e s i r a b l e .  J u s t i c e s  w e r e  c h o s e n  a s  o r d i n a r y  

l aymen  whosk p r i n c i p a l  v i r t u e  was t h a t  t h e y  p o s s e s s e d  

common s e n s e  a n d  t h e  a b i l i t y  t o  d e c i d e  w h e t h e r  a 

p e r s o n  was l y i n g  o r  n o t  on  o a t h .  I t  wou ld  b e  a 

r e t r o g r a d e  s t e p  i f  j u s t i c e s  w e r e  t o  b e  i n s t r u c t e d  

t h a t ,  i n  d e c i d i n g  w h e t h e r  o r  n o t  t o  b e l i e v e  a w i t n e s s ,  

t h e y  h a d  t o  b e  bound  by s u c h  r e s t r i c t i o n s .  I t  c o u l d  

n o t  b e  s a i d ,  a s  a m a t t e r  o f  law, t h a t  j u s t i c e s  

m u s t  a c c e p t  a  w i t n e s s ' s  e v i d e n c e  m e r e l y  b e c a u s e  i t  
was u n c h a l l e n g e d .  A d i s s a t i s f i e d  p a r t y  c o u l d  

a p p e a l  t o  t h e  Crown C o u r t ,  a n d  a n  a p p e a l  by way o f  

c a s e  s t a t e d  was u s e l e s s  u n l e s s  a  p o i n t  o f  law was 

i n v o l v e @ . "  



I t  w i l l  t h e r e f o r e  b e  s e e n  t h a t  t h e  " r a t i o  d e c i d e n d i s E  

d o e s  n u t  assist  me i n  t h e  i n s t a n t  t r i a l .  

R .  v ,  Hart ( s u p r a )  ( 1 0 )  was a v e r y  s p e c i a l  c a s e  i n d e e d .  

I Q u i t e  v i t a l  d e f e n c e  e v i d e n c e  was g i v e n  t o  s u p p o r t  a n  a l i b i .  
On a p p e a l ,  i n  a n s w e r  t o  a q u e s t i o n  by H e w a r t ,  L.C.J., c o u n s e l  

f o r  t h e  Crown c o n c e d e d  t h a t  h a d  t h e  w i t n e s s e s  f o r  t h e  

d e f e n c e  b e e n  b e l i e v e d  t h e  c o m m i s s i o n  o f  t h e  c r i m e  by t h e  

a p p e l l a n t ,  w h i l e  s t i l l  p o s s i b l e ,  was n o t  p r o b a b l e .  

A t  t h e  t r i a l  t h e  w i t n e s s e s  w e r e  n o t  c r o s s - e x a m i n e d ,  
. . 

I n  d e l i v e r i n g  t h e  judgmen t  o f  t h e  c o u r t  t h e  L o r d  C h i e f  J u s t i c e  

s a i d ,  a t  p. 206 ,  " I f  t h e  j u r y  a c c e p t e d  ( t h e  w i t n e s s e s ' )  

e v i d e n c e ,  i t  a p p e a r s  t o  b e  p h y s i c a l l y  i m p o s s i b l e  t h a t  t h e  

a p p e l l a n t  c o u l d  h a v e  b e e n  a t  t h e  s p o t "  where  t h e  a l l e g e d  c r i m e  

was c o m m i t t e d .  His L o r d s h i p ,  a t  pp. 2 0 6 ,  207  c o n t i n u e d n -  

" I n  o t h e r  w o r d s ,  n o n e  o f  t h e  w i t n e s s e s  was g i v e n  

t h e  o p p o r t u n i t y  o f  d e a l i n g  w i t h  any  o b j e c t i o n s  

by t h e  p r o s e c u t i o n  t o  t h e i r  e v i d e n c e - i n - c h i e f .  

N e v e r t h e l e s s ,  when t h e  t r i a l  a p p r o a c h e d  i t s  

c l o s e ,  t h e  j u r y  w e r e  i n v i t e d  by t h e  p r o s e c u t i o n  

t o  d i s b e i i e h  t h e s e  w i t n e s s e s .  UJi thout  d i s b e l i e v i n g  

them t h e  j u r y  c o u l d  n o t  h a v e  f o u n d  t h a t  t h e  

a p p e l l a n t  w a s  p r e s e n t  a t  a n d  t o o k  p a r t  i n  t h e  a s s a u l t .  

O u r  a t t e h t i o n  h a s  b e e n  d i r e c t e d  t o  t h e  summing- 

u p ,  b u t  i n  n b  p a s s a g e  did t h e  Comnion ~ e r j e a n t  m e n t i o n  

t h e  f a c t  t h a t  t h e s e  t h r e e  w i t n e s s e s  w e r e  l e f t  w i t h o u t  

b e i ? Q  c r o s s - e x a m i n e d .  A l t h o @ &  i t  was, u n d o u b t e d l y ,  

e x p l & n e d  t o  t h e  j u r y  t h a t  t h e  d e f e n c e  was a n  

a l i b i ,  n o w h e r e  w e r e  t h e y  c l e a r l y  t o l d  w h a t  t h e  

d i f f i c u l t i e s  o f  t h e  p r o s e c u t i o n  mus t  b e  i f  t h e  

e v i d e n c e  o f  O e a r i n g ,  B i s h o p  a n d  Mrs. H a r t  s h o u l d  

b e  a c c e p t e d .  C o u n s e l  f o r  t h e  Crown, i n  t h e  e x e r c i s e  

o f  h i s  d i s c r e t i o n ,  h a d  g i v e n  t h e s e  w i t n e s s e s  t h e  

' go -by ' ,  b u t  t h e  Common S e r j e a n t  d i d  n o t  f o r m u l a t e  

t h e  d i f f i c u l t i e s  a r i s i n g  f r o m  t h e  c o n f l i c t  o f  

e v i d e n c e  w i t h  r e g a r d  t o  t i m e ,  n o r  was t h e  f a c t  t h a t  

t h e  w i t n e s s e s  w e r e  n o t  c r o s s - e x a m i n e d  m e n t i o n e d ,  

( 1 0 )  ( 1 9 3 2 )  23 Cr .  App. R. 2 0 2  



I n  o u r  o p i n i o n ,  i f ,  on  a c r u c i a l  p a r t  o f  t h o  c a s e ,  

t h e  p r o s e c u t i o n  i n t e n d  t o  a s k  t h e  j u r y  t o  d i s b e l i e v e  

t h e  e v i d e n c e  o f  a  w i t n e s s ,  i t  i s  r i g h t  a n d  p r o p e r  t h a t  

t h a t  w i t n e s s  s h o u l d  b e  c h a l l e n g e d  i n  t h e  w i t n e s s - b o x  

o r ,  a t  a n y  r a t e ,  t h a t  i t  s h o u l d  b e  made p l a i n ,  w h i l e  

t h e  w i t n e s s  i s  i n  t h e  b o x ,  t h a t  h i s  e v i d e n c e  i s  n o t  

a c c e p t e d .  H e r e  n o  q u e s t i o n s  w e r e  a s k e d  i n  c r o s s -  

e x a m i n a t i o n .  H a v i n g  r e g a r d  t o  t h a t  m a t t e r ,  a n d  

a l s o  t o  t h e  summing-up, we h a v e  come t o  t h e  

c o n c l u s i o n  t h a t  t h e  c o n v i c t i o n  was u n s a t i s f a c t o r y  a n d  

c a n n o t  s t a n d ,  a n d  t h a t  t h e  a p p e a l  o u g h t  t o  b e  a l l o w e d . "  

I t  d o e s  n o t  seem t o  me t h a t  any  s t r i c t  r u l e  o f  

law u a s  l a i d  down by His L o r d s h i p ,  I do n o t  a p p r e h e n d  t h a t  

h e  g o e s  s o  f a r  a s  s a y i n g  t h a t  w h e r e  c r i t i c a l  e v i d e n c e  i s  

g i v e n  by  t h e  d e f e n c e ,  and  no c r o s s - e x a m i n a t i o n  d i r e c t e d  t o  i t ,  

t h a t  t h e  e v i d e n c e  i s  a l w a y s  deemed t o  b e  a c c e p t e d  by t h e  

Crown. I n , m y  o p i n i o n  R. v. H a r t  ( s u p r a )  ( 1 1 )  m u s t  b e  r e a d  

i n  t h e  l i g h t  o f  i t s  v e r y  s p e c i a l  f a c t s .  H a r r i s ' s  C r i m i n a l  

Law, 2 1 s t  Edn. q u o t i n g  R. v. H a r t  ( s u p r a )  ( 1 2 )  s a y s  a t  p,  7 3 8 ,  

"As a q e n e r a l  r u l e  a w i t n e s s  s h o u l d  b e  c r o s s - e x a m i n e d  upon 

a n y  p a r t  o f  h i s  e v i d e n c e  wh ich  i t  i s  i n t e n d e d  t o  b e  d i s p u t e d ,  

t h e  f a i l u r e  t o  c r o s s - e x a m i n e  b e i n g  u s u a l l y  c o n s i d e r e d  as a n  

a c c e p t a n c e  o f  t h e  e v i d e n c e . "  (The u n d e r l i n i n g  is  m i n e ) .  C r o s s  

on  E v i d e n c e ,  3 r d  Edn , ,  a t  pp. 2 1 1 ,  212 s t a t e s ,  'IAny matter upon 

w h i c h  i t  i s  p r o p o s e d  t o  c o n t r a d i c t  t h e  e v i d e n c e - i n - c h i e f  g i v e n  

by t h e  w i t n e s s  m u s t  n o r m a l l s  b e  p u t  t o  him s o  t h a t  h e  may h a v e  

a n  o p p o r t u n i t y  o f  e x p l a i n i n g  t h e  c o n t r a d i c t i o n ,  a n d  f a i l u r e  t o  

d o  t h i s  may b e h e l d  t o  i m p l y  a c c e p t a n c e  o f  t h e  e v i d e n c e - i n -  

c h i e f . "  (Aga in  t h e  u n d e r l i n i n g  i s  mine ) .  P r o f e s s o r  C r o s s  

r e f e r s  t o  Browne v. Dunn ( s u p r a )  (13) a n d  R ,  v. Hart ( s u p r a ) ( l 4 ) .  

He a l s o  r e f e r s  t o  Dayman v. S i m p s o n  ( 1 5 )  a n d  R .  V. Jawke ( 1 6 ) .  

I do  n o t  t h i n k  I n e e d  r e f e r  t o  Dasman v ,  S impson  ( s u p r a )  ( 1 7 )  

n o t  o u t  o f  d i s r e s p e c t  t o  His H o n o u r i s  j udgmen t  i n  t h a t  c a s e ,  

b u t  b e c a u s e  i t  i s  a c l a s s i c  a p p l i c a t i o n  o f  Browne ( s u p r a )  

( 1 8 ) .  

T h r o u g h  t h e  e v e r  k i n d  a s s i s t a n c e  o f  t h e  A t t o r n e y -  

2 3  C r .  App. R.  2 0 2  ( 1 9 3 5 )  S.A.5.R. 3 2 0  
2 3  Cr. App. R .  2 0 2  1 9 5 7  ( 2 )  S.A.  1 8 2  

1 7 )  ( 1 9 3 5 )  S.A.S.R. 320  
App. R. 2 0 2  (1%) ( 1 8 9 4 )  6 R .  67 



G e n e r a l ' s  l i b r a r y  i n  Canberra  I have a  p h o t o s t a t  of t h e  South  

Af r i can  c a s e  r e f e r r e d  t o  by P r o f e s s o r  Cross.  The headnote  

" I t  i s  u n d e s i r a b l e ,  e s p e c i a l l y  i n  a  c r i m i n a l  

p roceed ing  i n  t h e  M a g i s t r a t e ' s  c o u r t ,  where t h e  

p e r s o n s  appea r ing  o f t e n  have l i t t l e  expe r i ence ,  

t o  draw t h e  c o n c l u s i o n  t h a t  t h e  ev idence  of  a  

w i t n e s s  i s  a c c e p t e d  a s  t h e  t r u t h  from a  f a i l u r e  

cross-examine,  u n l e s s  t h i s  i n t e n t i o n  i s  c l e a r l y  

i n d i c a t e d .  Where t h e  accused  had c o n t e n t e d  

h imsel f  with a  b a r e  d e n i a l  of t h e  a l l e g a t i o n s  i n  
t h e  ev idence  and c h a r g e  and a3 t h e  r e s u l t  t h e  p u b l i c  

p r o s e c u t o r  had asked no q u e s t i o n s ,  

HELD, t h a t  t h e  f a i l u r e  t o  cross-examine was no - 
admission of t h e  accep tance  of h i s  ev idence ,"  

I f  t h e  r e p o r t e r  h a s  c o r r e c t l y  head-noted t h e  " r a t i o  

d e c i d e n d i f t ,  and I t h i n k  he h a s ,  t h e n  i t  seems t h a t  t h e  

D i v i s i o n a l  Cour t  i n  O'Connell  v ,  Adams ( s u p r a )  (19)  d i smis sed  

t h e  a p p e a l  b e f o r e  i t  f a r  much t h e  same r e a s o n s  a s  t h e  appea l  

was d i smis sed  i n  t h e  South  Af r i can  appeal .  

Van d e r  R i e t ,  J. d e l i v e r e d  t h e  judgment i n  
( s u p r a )  (20) and I f i n d  it u s e f u l  t o  quo te  from His Honour's 

judgment a t  pp, 188, 189,  190:- 

" I t  i s  argued t h a t  because  t h e  t h i r d  a p p e l l a n t  

was n o t  cross-examined h i s  ev idence  must be  accep ted ,  

and t h a t  he  a t  l e a s t  s h o u l d  have been a c q u i t t e d ,  

For  a u t h o r i t y  f o r  t h i s  p r o p o s i t i o n  t h e  Cour t  was 

r e f e r r e d  p a r t i o u l a r l y  t o  May Cases  and S t a t u t e s  on 

Evidence,  paras3  574 t o  576. 

I n  Browne v. Dunn, 1094 ( 6 )  H.L.R.  67, t h e  House 

of  Lords h a l d  t h a t  where c e r t a i n  w i t n e s s e s  were n o t  

cross-examined on a  m a t e r i a l  p o i n t ,  a ju ry  cou ld  

n o t  be  i n v i t e d  t o  d i s b e l i e v e  them on such  p o i n t ,  upon 

t h e  ground t h a t  i n  f a i r n e s s  t o  a  w i t n e s s  he shou ld  

be  g iven  an o p p o r t u n i t y  t o  e l a b o r a t e  o r  e x p l a i n ,  i f  

h i s  i n t e g r i t y  i s  i n t e n d e d  t o  be impeached. On t h e  

(191 (1973) Cr imina l  Law Rwicui 113  a t  114 
(20  1957 ( 2 )  S.A., 182 



o t h e r  hand  i t  was a c c e p t e d  t h a t  i f  t h i s  i n t e n t i o n  

i s  o t h e r w i s e  m a n i f e s t  i t  i s  n o t  n e c e s s a r y  t o  w a s t e  

t i m e  i n  p u t t i n g  q u e s t i o n s .  

H a i l s h a m ,  p a r a .  8 3 1  a t  p. 7 8 7 ,  e x p r e s s e s  t h e  

p r o p o s i t i o n  t h u s :  'Where  t h e  C o u r t  i s  t o  b e  a s k e d  

t o  d i s b e l i e v e  a  w i t n e s s ,  t h a t  w i t n e s s  s h o u l d  as 

a  r u l e  b e  c r o s s - e x a m i n e d ' ,  q u o t i n g  f o r  a u t h o r i t y  

R i  v. Hart 1 9 3 2  C . A i R i  202. B u t  w h i l e  t h e  L o r d  

C h i e f  J u s t i c e  e x p r e s s e d  t h e  o p i n i o n  t h a t  i f  t h e  

j u r y  i s  t o  b e  a s k e d  t o  d i s b e l i e v e  a w i t n e s s , i t  i s  

r i g h t  a n d  p r o p e r  t h a t  t h e  w i t n e s s  s h o u l d  b e  c h a l l e n g e d  

i n  t h e  w i t n e s s  box,  o r  a t  a n y  r a t e  t h a t  i t  s h o u l d  

b e  made p l a i n  w h i i o  t h e  w i t n e s s  .is i n  t h e  b o x ,  t h a t  

h i s  e v i d e n c e  i s  n o t  a c c e p t e d ,  t h e  r a t i o  d e c i d e n d i  

was t h a t  i n a s m u c h  a s  t h i s  f a c t o r  h a d  n o t  b e e n  

e x p l a i n e d  t o  t h e  j u r y  i n  t h e  summing up ,  t h e  c o n v i c t i o n  
, 

: was u n s a t i s f a c t o r y .  T h e  d e f e n c e  was a n  a l i b i  , a n d  a s  

t h e  t h r e e  w i t n e s s e s  s p o k e  t o  t h i s  a l i b i ,  t h e  c o g e n c y  

o f  t h e i r  e v i d e n c e  was i m p o r t a n t .  T h e  f a c t  t h a t  

t h e i r  e v i d e n c e  s t o o d  w i t h o u t  c r o s s - e x a m i n a t i o n  was 

u n d o u b t e d l y  a f a c t o r  wh ich  t h e  j u r y  o r  any  C o u r t  

s h o u l d  t a k e  i n t o  c o n s i d e r a t i o n ,  i n  c o n j u n c t i o n  w i t h  

t h e  w h o l e  o f  t h e  e v i d e n c e ,  i n  d e c i d i n g  t h e  i s s u e  o f  

c r e d i b i l i t y .  

Under  t h e  c i r c u m s t a n c e s  t h e  q u a l i f i e d  ru le  o f  H a i l s h a m  

a p p e a r s  t o  me t o  b e  more i n  c o n s o n a n c e  w i t h  t h e  

j u d g m e n t  i n  R. v. H a r t  t h a n  d o e s  t h e  more r e c e n t  

s t a t e m e n t  i n  S i m o n d s '  e d i t i o n  o f  H a l s b u r y ,  p a r a .  8 0 1  

a t  p. 4 4 4 ,  t h a t  

' f a i l u r e  t o  c r o s s - e x a m i n e  a w i t n e s s  on some m a t e r i a l  

p a r t  o f  h i s  e v i d e n c e ,  o r  a t  a l l ,  may b e t r e a t e d  

a s  a n  a c c e p t a n c e  o f  t h e  t r u t h  o f  t h a t  p a r t  o r  t h e  

w h o l e  o f  h i s  e v i d e n c e ' .  

P h i p s o n  on  E v i d e n c e  r e f e r s  t o  a n d  t h e  

e f f e c t  o f  t h e  j u d g m e n t s  i n  c a s e s  w h e r e  t h e r e  was a  

f a i l u r e  t o  c r o s s - e x a m i n e  a w i t n e s s ;  a n d  D a v i s ,  A . J . A . ,  

i n  q u o t i n g  t h e  r e l e v a n t  p a s s a g e  i n  R. v, M,, 1 9 4 6  A . D .  

1 0 2 3 ,  s t a t e s :  

' T h e s e  r e m a r k s  a r e  n o t  i n t e n d e d  t o  l a y  down any 

i n f l e x i b l e  r u l e s  e v e n  i n  c i v i l  c a s e s ,  and  i n  

c r i m i n a l  c a s e s  s t i l l  g r e a t e r  l a t i t u d e  s h o u l d  

u s u a l l y  b e  a l l o w e d ,  ' 



I n  R. v.  1. t h e  c r i t i c i s m  was  made on  b e h a l f  o f  t h e  

Crown t h a t  t h e  d e f e n c e  s t o r y  was n e v e r  p u t  t o  t h e  

Crown w i t n e s s e s ,  who w e r e  h a r d l y  c r o s s - e x a m i n e d  

a t  a l l .  I n  s p i t e  o f  t h i s  s e r i o u s  c r i t i c i s m  t h e  

e v i d e n c e  f o r  t h e  Crown was h e l d  t o  b e  i n s u f f i c i e n t ,  

a n d  t h e  f a i l u r e  t o  c r o s s - e x a m i n e  a s c r i b e d  t o  a n  

e r r o r  o f  j u d g m e n t  o n  t h e  p a r t  o f  t h e  d e f e n d i n g  

a t t o r n e y .  

C l e a r l y  t h e r e f o r e  t h e  A p p e l l a t e  D i v i s i o n  h e l d  t h a t  

t h e  f a i l u r e  t o  c r o s s - e x n m i n e  was n o t  a f a t a l  f a c t o r ,  

b u t  m e r e l y  a  c o n s i d e r a t i o n  t o  b e  w e i g h e d  up  w i t h  a l l  

t h e  o t h e r  f a c t o r s  i n  t h e  c a s e .  T h e  a p p r o a c h  was t h e  

same i n  a r e c e n t  r e v i e w  judgmen t  o f  t h i s  C o u r t  i n  

R. v. Q s a t s a  a n d  O t h e r s ,  a s  y e t  u n r e p o r t e d ,  ( s e e  p o s t  

p i  1 9 1 - ~ d s . )  d a t e d  t h e  2 3 r d  O c t o b e r ,  1 9 5 6 .  I n  t h a t  

c a s e  f i v e  a c c u s e d  w e r e  t r i e d  j o i n t l y  o n  a c h a r g e  o f  

s t o c k - t h e f t  a n d  c o n v i c t e d ,  m a i n l y  on  t h e  e v i d e n c e  o f  

a c c o m p l i c e s .  Accused  Nos. 3, 4 a n d  5 g a v e  no  e v i d e n c e ,  

a n d  t h e i r  c o n v i c t i o n  was c o n f i r m e d .  No, 1 however  g a v e  

e v i d e n c e  t t i a t  h e  d i d  n o t  p a r t i c i p a t e  a n d  was n o t  

c r o s s - e x a m i n e d .  N o .  2 g a v e  similar e v i d e n c e  a n d  

u n d e r  c r o s s - e x a m i n i t i o n  c o u l d  g i v e  no  r e a s o n  why t h : e  

a c c o m p l i c e s  s h o u l d  i m p l i c a t e  him. 

I n  c o n s i d e r i n g  t h e  e v i d e n c e  o f  No. 1 a n d  No. 2, 
. . 

v i s - a - v i s  t h e  Crown c a s e ,  Wynne, J., a f t e r  q u o t i n g  

D a v i s ,  A . J . A . ,  i n  , c o n t i n u e d :  

' T h e  m a g i s t r a t e  e r r e d  i n  r e j e c t i n g  t h e  e v i d e n c e  o f  

a c c u s e d  No. 1, s t a n d i n g  a s  i t  d i d  w i t h o u t  a n y  

c h a l l e n g e  t h r o u g h  c r o s s - e x a m i n a t i o n ,  a n d  a c c e p t i n g  

t h a t  o f  t h e  two a c c o m p l i c e s ,  whoso m e r i t s  a s  

w i t n e s s e s  c a n n o t  f a i r l y  b e  s a i d  t o  h a v e  b e e n  

e s t a b l i s h e d  b e y o n d  q u e s t i o n .  T h e  c a s e  o f  a c c u s e d  

No, 2 i s  n o t  q u i t e  s o  c l e a r ,  b u t  a s  i n  f a c t  h i s  

e v i d e n c e  was n o t  s h a k e n  i n  c r o s s - e x a m i n a t i o n ,  a n d  

a s t h e  m a g i s t r a t e  i n  h i s  r e a s o n s  d i d  n o t  s e e  f i t  t o  

make any a d v e r s e  comments on  h i s  demeanour  i n  t h e  

w i t n e s s  box ,  t h i s  C o u r t  t a k e s  t h e  v i e w  t h a t  h e  t o o  

i s  e n t i t l e d  t o  b e  g i v e n  t h e  b e n e f i t  o f  t h e  doubt . . '  

One f u r t h e r  e x a m p l e  may b e  g i v e n  t o  i l l u s t r a t e  

t h e  p r i n c i p l e  a n d  i t s  a p p l i c a t i o n  i n  c r i m i n a l  c a s e s .  

Assuming a n  a c c u s e d  t o  b e  c h a r g e d  w i t h  t h e  t h e f t  



of  a h o r s e ,  a n d  t h e  e v i d G n c e  f o r  t h e  Crown t o  b e  

t h a t  o f  t h e  c o m p l a i n a n t ,  who d e p o s e s  t o  t h e  t h e f t  o f  

h i s  h o r s e  and  t h e  f a c t  t h a t  t h e  a c c u s e d  owns  n o s t o c k ,  

a n d  a p h o t o g r a p h  i s  p r o d u c e d  o f  t h e  a c c u s e d  r i d i n g  a  

h o r s e  s i m i l a r  t o  t h e  o n e  s t o l e n . .  I f  t h e  a c c u s e d  w e r e  

t o  g i v e  e v i d e n c e  t h a t  h e  h a s  n e v e r  r i d d e n  a h o r s e  i n  

h i s  l i f e ,  f a i l u r e  t o  c r o s s - e x a m i n e  on t h i s  e v i d e n c e  

c o u l d  n o t  p o s s i b l y  a f f e c t  t h e  i s s u e ;  i n d e e d  i n  t o r m s  

o f  Browne v. Dunn i t  wou ld  b e  a  w a s t e  o f  t i m e ,  and  t h e  

s u s c e p t i b i l i t y  o f  t h e  a c c u s e d  n e e d  h a r d l y  b e  c o n s i d e r e d .  

On t h e  o t h e r  h a n d ,  w e r e  t h e  a c c u s e d  t o  s t a t e  t h a . t  h e  

o f t e n  r o d e  h i s  b r o t h e r ' s  h o r s e  a n d  was d o i n g  s o  when 

p h o t o g r a p h e d ,  s u c h  e v i d e n c e  m i g h t  r e a s o n a b l y  b e  t r u e ,  

a n d  f a i l u r e  t o  c r o s s - e x a m i n e  m i g h t  w e l l  b e  f a t a l  t o  

t h e  Crown c a s e .  

Between t h e s e  two e x t r e m e s  t h e r o  may b e  s e v e r a l  

s h a d e s  o f  e x p l a n a t i o n  w i t h  l e s s  o b v i o u s  r e s u l t s .  B u t  

i n  e v e r y  c a s e  a l l  t h e  e v i d e n c e  s h o u l d  b e  c o n s i d e r e d ,  

g i v i n g  f u l l  w e i g h t  t o  t h e  v a l u e  o f  t h e  a c c u s e d ' s  

e v i d e n c e ,  and  t a k i n g  i n t o  c o n s i d e r a t i o n  w h e t h e r  i t  
i s  c h a l l e n g e d  o r  n o t ,  I t  i s  u n d e s i r a b l e  e s p e c i a l l y  

i n  a c r i m i n a l  p r o c e e d i n g  i n  t h e  m a g i s t r a t e s 9  c o u r t ,  

w h e r e  t h e  p e r s o n s  a p p e a r i n g  o f t e n  h a v e  l i t t l e  

e x p e r i e n c e ,  t o  d raw t h e  c o n c l u s i o n  t h a t  t h e  e v i d e n c e  

o f  a w i t n e s s  i s  a c c e p t e d  as t h e  t r u t h  f r o m  a f a i l u r e  

t o  c r o s s - e x a m i n e ,  u n l e s s  t h i s  i n t e n t i o n  i s  c l e a r l y  

i n d i c a t e d , "  

W i t h  g r e a t  r e s p e c t ,  I a g r e e  w i t h  Van d e r  R i e t ,  J., 

a n d  f e e l  t h a t  i t  i s  d a n g e r o u s  t o  l a y  down a c a s t  i r o n  r u l e .  

P h i p s o n  on  E v i d e n c e ,  1 1 t h  Edn, p. 649, w h i l e  n o t  s u g g e s t i n g  

p o s i t i v e l y  t h a t  t h e r e  i s  a c a s t  i r o n  r u l e  t h a t  f a i l u r e  t o  

c r o s s - e x a m i n e ,  w i t h  c e r t a i n  e x c e p t i o n s ,  i m p l i e s  a c c e p t a n c e  

o f  t h e  w i t n e s s ,  d o e s  g o  r a t h e r  f u r t h e r  t h a n  i t  s e e m s  Van d e r  

R i e t ,  J. would  go.  

I am o f  o p i n i o n  t h a t  a number o f  s i t u a t i o n s  c a n  

a r i s e ,  a n d  t h a t  t h e y  a l l  d e p e n d  on  t h e  c l i m a t e  o f  t h e  

t r i a l  o r  t h e  a c t i o n ,  o n  w h e t h e r  t h e  t r i b u n a l  o f  f a c t  i s  a 

j u d g e  o r  a j u r y ,  on  t h e  f a c t s  o f  t h e  c a s e ,  a n d  t h e  s i g n i f i c a n c e  

o f  t h e  w i t n e s s  who i s  n o t  c r o s s - e x a m i n e d .  I s h o u l d  t h i n k ,  

a l s o ,  t h a t  a n  o v e r s i g h t  by c o u n s e l  m i g h t  h a v e  t o  b e  c o n s i d e r e d .  



L e t  u s  i m a g i n e  a h e a v y  case w h e r e  a  w i t n e s s  r a i s e s  t h i r t y  

s u b s t a n t i a l  i s s u e s  d u r i n g  e x a m i n a t i o n - i n - c h i e f ,  a n d  i n  

c r o s s - e x a m i n a t i o n  c o u n s e l  t r a v e r s e s  t w e n t y - n i n e  o f  t h e m ,  

a n d  f o r g e t s  t o  t r a v e r s e  o n e  i s s u e ,  T h e  c r o s s - e x a m i n e r ' s  

c a s e  m i g h t  s u f f e r  b e c a u s e  o f  t h e  o v e r s i g h t ,  b u t  s u r e l y  n o t  t o  
I 

t h e  e x t e n t  t h a t  t h e  c r o s s - e x a m i n e r  i s  deemed t o  h a v e  a c c e p t e d  

t h e  o n e  i s s u e  r a i s e d  by t h e  u i i t n e s s  a n d  o v e r l o o k e d  by t h e  

c r o s s - e x a m i n e r .  

I t  s e e m s  t o  me, d e p e n d i n g  o n  a l l  o r  some o f  t h e  

s e v e r a l  c o n s i d e r a t i o n s  I h a v e  s e t  o u t  a b o v e ,  t h a t  a number o f  

s i t u a t i o n s  c a n  a r i s e ,  namely: -  

( 1 )  T h e  f a i l u r e  t o  c r o s s - e x a n i n e ,  i n  a l l  

t h e  c i r c u m s t a n c e s  o f  a p a r t i c u l a r  c a s e ,  c a n  o n l y  

b e  deemed t o  b e  a n  a c c e p t a n c e  o f  t h e  e v i d e n c e - i n -  

c h i e f .  

( 2 )  T h e  r e v e r s e  o f  (l), e . g , ,  where  t h e  e v i d e n c e -  

i n - c h i e f  i s  q u i t e  s t u p i d ,  o r  o b v i o u s l y  a p a c k  o f  l i e s ,  

o r  p o s s e s s e s  a n  i n c r e d i b l e  a n d  r o m a n c i n g  c h a r a c t e r ,  

Or i t  may b e  a c a s e  w h e r e  a f t e r  c r o s s - e x a m i n i n g  two 

o r  t h r e e  w i t n e s s e s  t h e  c r o s s - e x a m i n e r  h a s  made h i s  

p o i n t ,  a n d  d o e s  n o t  b o t h e r  w i t h  t h e  r e s t ,  w h e r e  

t h e i r  e v i d e n c e  i s  much t h e  same.  P h i p s o n  a l s o  

s u g g e s t s  t h a t  a  q u e s t i o n  of  d e l i c a c y  m i g h t  e x c u s e  

c r o s s - e x a m i n a t i o n .  

( 3 )  A p o s i t i o n  somewhere  b e t w e e n  ( 1 )  a n d  ( 2 ) ,  

where ,  h o w e v e r ,  i t  w o u l d  c e r t a i n l y  h a v e  b e e n  

d e s i r a b l e  f o r  c o u n s e l  t o  c r o s s - e x a m i n e .  

Xn my o p i n i o n  t h e  e v i d e n c e  g i v e n  by t h e  a c c u s e d  

b e a r s  o n  t h e  q u e s t i o n  o f  i n t e n t  t o  k i l l .  I t  was n o t  v e r y  

s t r i k i n g  e v i d e n c e ,  b u t  t h e  a c c u s e d  i s  q u i t e  a  s i m p l e  v i l l a g e r ,  

a n d ,  w i t h o u t  f l a g r a n t  l e a d i n g ,  w h i c h ,  e v e n  if n o t  o b j e c t e d  t o ,  

is  o f t e n  n o t  v e r y  c o n v i n c i n g ,  c o u n s e l  f o r  s u c h  a man i s  i n  a 

d i f f i c u l t  p o s i t i o n .  

T h i s  i s  o n e  r e a s o n ,  some d e f e n c e  h a v i n g  b e e n  r a i s e d ,  

why I t h i n k  i t  i s  a p i t y  t h e  a c c u s e d  was n o t  c r o s s - e x a m i n e d .  



He c o u l d  h a v e  b e e n  a s k e d  why h e  h i t  t h e  man f o u r  t i m e s ,  

o r  e v e n  t w i c e ,  as h e  r emembers  i t .  d h y  was h i s  a x e  s o  

handy?  On h i s  s t o r y  a s t r a w  b r o k e  h i s  b a c k ,  b u t  i t  m i g h t  

h a v e  b e e n  p u t  t o  him t h a t  h e  lied boen  r e s e n t f u l  f o r  a l o n g  

I t i m e ,  a n d  made up h i s  mind t o  p u t  h i s  t o r m e n t o r  t o  d e a t h .  

Mr. Bradshaw was a t  p a i n s  t o  s u g g e s t  t h a t  e x a m i n i n g -  

i n - c h i e f  h e  was i n  a  l i m i t e d  p o s i t i o n .  Me k e p t  r e f e r r i n g  

t o  h i s  i n a b i l i t y  t o  l e a d  t h e  a c c u s e d ,  b u t  w h e r e  t h e  r e a l  i s s u o  

was i n t e n t i o n  I q u i t e  f a i l  t o  s e e  why h e  c o u l d  n o t  h a v e  d e a l t  

w i t h  some of t h e  m a t t e r s  a b o u t  w h i c h  h e  f e l t  s o  d i f f i d e n t .  Had 

h e  d o n e  s o ,  a n d  met  t h e  i s s u o  h e a d  o n ,  h e  m i g h t  h a v e  f o r c e d  t h e  

Crown t o  c r o s s - e x a m i n e .  

I r a t h e r  s u s p e c t ,  f r o m  wha t  h e  s a i d  i n  h i s  a d d r e s s ,  

t h a t  t h e  C r o w  P r o s e c u t o r  c h o s e  n o t  t o  c r o s s - e x a m i n e  b e c a u s e  o f  

wha t  m i g h t  b e  c a l l e d  t a c t i c a l  c o n s i d e r a t i o n s .  I f  t h i s  i s m ,  

t h e n  I do n o t  t h i n k ,  i n  a  t r i a l  s u c h  as t h i s ,  t h a t  t h e r e  i s  

m e r i t  i n  t h l s .  I t a k e  t h e  o l d  f a s h i o n e d  v i e w ,  a g o o d  o n e  

I t h i n k ,  t h a t  t h e  Crown s h o u l d  b e  more  i n t e r e s t e d  i n  

t r u t h  t h a n  t a c t i c s .  Q u i t e  o f t e n  a b l u n t ,  d i s i n t e r e s t e d  c r o s s -  

e x a m i n a t i o n  by t h e  Crown w i l l  r e s u l t  i n  a c o n v i c t i o n ,  a n d  r i g h t l ,  

s o .  I f  n o t ,  t h e n  t h e  Crown s h o u l d  h a v e  n o  r e g r e t s :  

I do n o t  b e l i e v e  t h a t  on  t h e s e  f a c t s  t h e  f i r s t  

two t e s t s  I h a v e  s u g g e s t e d  s h o h l d  b e  a p p l i e d .  B u t  I do f e e l  

t h a t  t h e  f a i l u r e  o f  t h e  Crown t o  c r o s s - e x a m i n e  c e r t a i n l y  g o e s  

t o  t h e  w e i g h t  o f  t h e  a c c u s e d ' s  e v i d e n c e .  I w i l l  now h e a r  

f i n a l  a d d r e s s e s  i n  t h e  l i g h t  o f  t h a t  r u l i n g .  

S o l i c i t o r  f o r  t h e  Crown: P .  3. C l a y ,  Crown S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Accused :  W . A .  L a l o r ,  P u b l i c  S o l i c i t o r  


