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The a p p l i c a n t  was conv ic ted  a t  t h e  Boroko 

June 26 D i s t r i c t  Cour t  on 1 7 t h  October ,  1969, of  l a r c e n y  of  
and 29. plumber 's  s u p p l i e s  t o  t h e  v a l u e  of  $109.52. He was 

PORT a t  t h a t  t i m e  a  d i r e c t o r  and chairman of  M. 8, E. Plumb- 
MORESBY i n g  Pty.  Ltd. He was sen tenced  t o .  and se rved .  one 

month's imprisonment a t  Bomana, and thereupon resumed 
d u t i e s  a s  a  d i r e c t o r .  He has  had no o t h e r  c o n v i c t i o n s .  3. 

On 1 1 t h  March, 1970 M. & E. Plumbing Pty .  
Ltd. was adv i sed  t h a t  t h e  Companies R e g i s t r y  r e c o r d s  

i n d i c a t e d  t h e  a p p l i c a n t  was s t i l l  a c t i n g  a s  a  d i r e c t o r  

i n  apparen t  c o n t r a v e n t i o n  o f  Sec. 122 of  t h e  Companies 

Ordinance. The a p p l i c a n t  t h e n  r e s i g n e d  a s  a  d i r e c t o r  
from t h e  1 7 t h  A p r i l ,  s i n c e  when t h e  company h a s  been 
d i r e c t e d  by t h e  a p p l i c a n t ' s  w i f e  and f a t h e r .  The 

company i s  c l e a r l y  doing we l l .  I t  has  been accep ted  
a s  a  g u a r a n t o r  f o r  a  $65,000 l o a n  from t h e  Commonwealth 

Trading Bank t o  Ravan Pty .  L td . ,  a  company i n  which it 
owns a  50 p e r  c e n t  i n t e r e s t .  I t  ho lds  a  o n e - t h i r d  
i n t e r e s t  i n  V a l l e y  Squash Pty.  Ltd. The a p p l i c a n t  

d e s i r e s  t o  become t h e  d i r e c t o r  o f  Ravan, and V a l l e y  
Squash, a s  w e l l  a s  t o  be r e i n s t a t e d  t o  t h e  board of 

M c  & E,  Plumbing. 

The a p p l i c a t i o n  i s  suppor ted  by a f f i d a v i t s  

of d i r e c t o r s  of  t h r e e  companies, A M r ;  Van Hass 
d i r e c t s  Ravan Pty.  Ltd. and d e s i r e s  t h e  a p p l i c a n t ' s  

p a r t i c i p a t i o n  i n  i t s  b o a r d ' s  a c t i v i t i e s .  (One might 
expec t  t h i s  t o  be a  concomitant  of  t h e  plumbing com- 

pany 's  g u a r a n t e e  of Ravan's l o a n ,  ) A M r .  F i t z h e n r y  

d i r e c t s  Judan Pty.  Ltd. and V a l l e y  Squash P ty .  L td . ,  
and owns 5 0  p e r  c e n t  of Judan ' s  c a p i t a l .  Judan owns 
a n o t h e r  o n e - t h i r d  of  V a l l e y  Squash P ty .  Ltd.  The 

t h i r d  deponent ,  a  M r .  H a l l  i s  t h e  d i r e c t o r  of Ronhall  
Pty.  Ltd. whiah holds  t h e  remaining o n e - t h i r d  i n t e r e s t  

i n  V a l l e y  Squash Pty. Ltd. 



1973 - M r .  Wood f o r  t he  app l i can t ,  has  asked me t o  
I 

M.P. 72 regard t h e c o n v i c t i o n  a s  of doubt fu l  p r o p r i e t y ,  on t h e  

of 1973 b a s i s  t h a t  an i n t e n t i o n  permanently t o  depr ive t h e  
(PI .  owner a f  possess ion of t h e  goods, d i d  not appear from 

P r e n t i c e  t h e  s ta tement  of f a c t s  and t h e  record of i n t e rv i ew  t o  

J. be found i n  t h e  D i s t r i c t  Court papers ,  The app l i can t  
was represen ted  i n  t h e  D i s t r i c t  Court, a f t e r  adjourn- 

I ment by M r .  E r i c  P r a t t ;  He bleaded g u i l t y .  He d id  

no t  appeal from t h e  convict ibn and sentence.  It i s  
s u f f i c i e n t  t o  say  t h a t  I cons ider  t h e  convict ion 

appears p l a i n l y  j u s t i f i e d  on t h e  record of t h e  D i s t r i c t  
Court. Indeed one mat te r  pu t  i n  t h e  s ta tement  of 
f a c t s ,  and aclcnowledged by t h e  app l i can t ,  would i n d i -  

c a t e  t h a t  t h a t  larcenous conduct by him was no t  t h e  
f i r s t  of i t s  kind. I am s a t i s f i e d ,  a s  was t h e  learned 

mag i s t r a t e ,  t h a t  h i s  conduct Was d e l i b e r a t e  i f  not pre- 
meditated.  

Counsel f o r  t h e  Sec re t a ry  f o r  Law appeared 
under Sec. 122(3)  of t h e  Ordinance, t o  oppose t h e  

app l i ca t i on .  He tendered va r ious  documents from the  
Companies Reg i s t ry  which he says  e s t a b l i s h  t h a t  t h e  

app l i can t  has been p lay ing  a  l ead ing  r o l e  i n  t h e  f o r -  
mation of Val ley  Squash Pty. Ltd., and through h i s  
wife may be i n  a  p o s i t i o n  t o  dominate t he  a f f a i r s  of 

V a 1 l . e ~  Squash Pty. Ltd, 

i n  an app l i ca t i on  of a  s i m i l a r  kind,  under 

a  s i m i l a r  s e c t i o n  t o  t h e  Bankruptcy Act, S t r e e t  J. 
( a s  he t hen  was) of t h e  New South Wales Supreme Court ,  

enunciated i n  regard t o  t h a t  s e c t i o n  - " ... an a p p l i -  
can t  who comes tb t h e  Court seeking leave  must b e a r  
t h e  onus of e s t a b l i s h i n g  t h a t  t h e  genera l  p o l i c y  of 

t h e  ~ e g i s l a t u r e  l a i d  down i n  t h i s  s e c t i o n  ought t o  be 
made t h e  sub j ec t  of an except ion i n  h i s  case.  It 

should be borne i n  mind t h a t  t h e  s e c t i o n  is  not  i n  any 
Sense a  punishment of t h e  bankrupt,  Nor should a  r e -  
f u s a l  t o  g r an t  l eave  under t h a t  s ec t i on  be regarded a s  

pun i t i ve .  The p roh ib i t i on  i s  e n t i r e l y  p r o t e c t i v e ,  and 
t h e  power of t h e  Court t o  g r a n t  l eave  i s  t o  be exer-  

c i s ed  wi th  t h i s  cons idera t ion  i n  t h e  fo re f ron t . l l  . (& 
A l t i m  P ty ,  L t d .  ( 1 ) ) .  

S t r e e t  J. considered t h a t  a  s i m i l a r  approach 
should be made t o  Sec. 122, Companies Act 1961 (NEW 

. -  . (I)  (1968) 2  M.S.W.R. 762 a t  p.. 764 ~ .. 



South wales)  - a  s e c t i o n  f o r  p r a c t i c a l  purposes  i d e n t i c a l  
w i t h  t h a t  of t h e  Papua New Guinea Ordinance. See Re F e r r a r i  

F u r n i t u r e  Co. Pty .  Ltd. ( 2 ) .  I am unable  t o  s e e  t h a t  any 

d i f f e r i n g  approach t o  t h e  Papua New Guinea Ordinance i s  
c a l l e d  f o r .  

No q u e s t i o n  has  been r a i s e d  a s  t o  t h e  a p p l i c a n t ' s  

hones ty  i n  genera l .  And I t r e a t  h i s  a p p l i c a t i o n  i n  t h e l i g h t  
I 

of one o f fence  o n l y ,  t h a t  of  t h e  l a r c e n y  d e s c r i b e d ,  s t a n d i n g  
i n  t h e  Sec, 122 s c a l e s  a g a i n s t  him. On p e r u s a l  o f  t h e  docu- 

mentary m a t e r i a l  tendered by t h e  S e c r e t a r y  f o r  Law and hav- 
i n g  regard  t o  t h e  f a c t  t h a t  t h e  a p p l i c a n t ' s  f a t h e r  William 

Mull ins  r e s i d e s  i n  A u s t r a l i a ,  I f i n d  myself w i t h  more t h a n  a  
s u s p i c i o n  t h a t  t h e  a p p l i c a n t  has  been concerned e i t h e r  
d i r e c t l y  o r  i n d i r e c t l y  wi th  t h e  promotion and management of  

companies, s i n c e  he r e c e i v e d  t h e  warning i n  March, 1970 a s  
t o  t h e  i l l e g a l i t y  of  h i s  d i r e c t o r s h i p  o f  M. & E. Plumbing 

Pty .  Ltd. I n o t e  t h a t  t h e  a f f i d a v i t s  i n  h i s  suppor t  a r e  
from d i r e c t o r s  of companies w i t h  which h e  and M. & E. Plumb- 
i n g  Pty .  Ltd. a r e  a s s o c i a t e d ,  and t h a t  t h e  companies of  

which he now seeks  t o  be appointed  d i r e c t o r  a l l  have d e a l -  
i n g s  w i t h  t h e  pub l ic .  There is  nothing d i s c l o s e d  i n  t h e  

a f f a i r s  of any of t h e  t h r e e  companies o r  of t h e  a p p l i c a n t  

p e r s o n a l l y ,  which sugges t s  any kind o f  n e c e s s i t y  t h a t  t h e  
a p p l i c a n t  be  f r e e d  from h i s  s t a t u t o r y  f e t t e r s  ( t o  use  

S t r e e t  3. I s  p h r a s e ) .  

The l e g i s l a t i v e  p o l i c y  i s  c l e a r ,  and t h i s  Court  
shou ld  not  l i g h t l y  s e t  a s i d e  t h e  Sec. 122 d i s e n t i t l e m e n t .  

Having regard  t o  a l l  t h e  ci.rcumstances, I c o n s i d e r  t h e  
a p p l i c a n t  has n o t  d i scharged  t h e  onus. of e s t a b l i s h i n g  a  
s u f f i c i e n t  c a s e  t o  pe rmi t  of my working an excep t ion  t o  

t h e  c l e a r  l e g i s l a t i v e  p o l i c y  f o r  p r o t e c t i o n  of  t h e  p u b l i c .  
I d i s m i s s  t h e  a p p l i c a t i o n  and I propose  t o  o r d e r  t h a t  t h e  

a p p l i c a n t  should  pay t h e  respondent  S e c r e t a r y ' s  c o s t s  i n  
t h e  a p p l i c a t i o n .  

S o l i c i t o r  f o r  t h e  Applicant:  Nossss. McCubbery T r a i n  Love 
& Thomas. 


