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Jul.  3,4,9 I n  t h i s  case  t h e  accused is charged upon indictment  

PORT t h a t  on the  23 Apri l  197' he w i l f u l l y  murdered one Voira mua.  - 
These is no d i spu te  t h a t  on the  n igh t  of 23 Apr i l  a t  Kaugere 

P 

t h e  deceased met h i s  dea th  a s  a r e s u l t  of  a t  l e a s t  one blow t o  

FROSTB A,C.J.the head d e a l t b y  t h e  accused with a basebal l  bat.  

The defence is s e l f  defence and i n  the  a l t e r n a t i v e  

t h a t  t h e  accused ac ted  under provocation i n  circumstances such a s  

t o  reduce the  crime t o  manslaughter puxsuant t o  Sect ion 304 of  

t h e  Criminal Code. 

The only eye witness was Aita Voira, t he  son of  t h e  

deceased. His evidence was t h a t  on t h e  n i g h t  i n  quest ion t h e  

deceased had gone t o  t h e  accused's house which was only a few 

f e e t  away from h i s  own and had :ceturned some time l a t e r .  rippar- 

e n t l y  t h e  deceased and t h e  accused and some o t h e r  persons were 

dr inking  i n  the  accused's house bu t  Aita  s a i d  t h a t  h i s  f a t h e r  

was n o t  a f f ec t ed  by alcohol .  According t o  Ai ta  a s h o r t  time 

l a t e r  t h e  accused came t o  t h e  deceased's house armed with t h e  

basebal l  ba t .  A t  t h i s  s t a g e  both t h e  deceased, who was s i t t i n g  

down, and Aita were on t h e  f r o n t  verandah of  t h e  house. The 

accused was shouting a s  he came. On a r r i v a l  he asked, "Why d id  .. 

you g e t  angry and come t o  your house"? The deceased made no 

reply.  The accused then h i t  him once with h i s  closed f i s t  upon 

t h e  head and then with two blows using t h e  b a t  - one t o  t h e  l e f t  

s i d e  o f  t h e  head and t h e  o t h e r  t o  t h e  back o f  t h e  neck. The 

deceaaed was s t ruck  a s  he was i n  t he  process o f  g e t t i n g  up, The 

p lace  where ho was s t ruck  was i .dent i f ied  a s  t h e  p o s i t i o n  on t h e  

verandah j u s t  opposi te  t h e  s t eps ,  where a l a r g e  pool o f  blood 

was l a t e r  found, and i d e n t i f i e d  by Constable Buasin on t h e  

following day. 

The accused then l e f t  t h e  b a t  near  t h e  deceased's 

body and l e f t  t he  verandah, He then re turned  and picking up the  

ba t ,  ran  o f f .  tie was seen  a l m s t  immdia t e ly  af terwards ou-ts ide 

t h e  Kaugere s t o r e  which was nearby by one John Kate t o  whom t h e  
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accused s a i d ,  "I s t ruck  a man and t h e  man f e l l  down and l a y  on 

t h e  ground. 1: am j u s t  running here t o  t e l l  you this" .  He went on 

t o  say  t h a t  h e  had used a club. Af ter  running up t o  t h e  deceased's 

house John Kate saw the  deceased apparently l y i n g  dead on t h e  

verandah, and then returned t o  t h e  v i c i n i t y  of t he  s t o r e  where he 

picked up t h e  basebal l  b a t  from beneath a mango t r ee .  

The medical evidence given by Doctor Aiken was 
0 

t h a t  t h e  cause of  death was a f r ac tu red  slcull and b ra in  damage, t h e  

f r a c t u r e  being on the  l e f t  s i d e  of  t h e  s k u l l  extending i n t o  t h e  base. 

The associa ted  b ra in  damage was most marked on t h e  r i g h t  s ide.  I t  

was thus  a contre-coup type in jury .  I t  was cons i s t en t  with having 

been caused by one blow al though it was poss ib l e  t h a t  t h e  two had 

been d e a l t .  

The accused d i d  no t  g ive  evidence. He r e l i e d  on 

four  s tatements  which a p a r t  from t h e  f a c t  t h a t  they contained admiss- 

ions t h a t  on t h e  n igh t  i n  quest ion he had s t r u c k  t h e  deceased wi th  a 

club, a r e  e n t i r e l y  self-serving. I t  i s  on t h e s e  s tatements  t h a t  t h e  

defence case  is  based. 

His f i r s t  s tatement  was made on t h e  morning of  t h e  

24 Apr i l  t o  ?& Adams, Direc tor  of  t h e  Legal Tra in ing  I n s t i t u t e ,  where 

the  accused was then employed. The second cons is ted  of  answers t o  

quest ions by Constaljle Buasin s h o r t l y  af terwards on t h e  same day. The 

o the r  two were t h e  statement  t o  t h e  D i s t r i c t  Court and an unsworn 

statement  t o  t h i s  Court, The substance common t o  a l l  t de  s tatements  

was t h a t  t h e  deceased had been drink in^ d t  t h e  accii5ed.s 6 & s k  but  
he L e f t  'n  a e r  he t on t Few s$ve$ 1 s tones  d t  the accu ed ' s  house 
he i n s u l t e d  #e 8ccusetf. c a l k n g  h m  ?u samting na tmg"  an8 threa tened 

t o  k i l l  him, The deceased co l l ec t ed  th ree  spea r s  and an axe from h i s  

own hobse, he threw down t h e  spears  and f i n a l l y  he had an axe i n  h i s  

hand when he was struclc by the  accused. 

However t h e r e  a r e  grave incons i s t enc ie s  i n  t h e s e  

statements. In t he  s tatement  t o  Mr Adams t h e  accused s a i d  he came 

ou t s ide  and stood beside a b ig  mango t r e e  and t h e  t eno r  of t h e  s t a t e -  

ment i n d i c a t e s  t h a t  t he  i n c i d e n t  'tool: p l ace  o u t s i d e  t h e  house. The 

accused c e r t a i n l y  c l e a r l y  a s s e r t s  t h a t  t h e  deceased was taken by sur-  

prize.  This  i s  q u i t e  i n c o n s i s t e n t  with the  two Court s tatements  which 

described a confrontat ion between the  two men wi th  the  deceased holding 

an axe and t r y i n g  to s t r i k e  the  deceased. Tn t h e  ~ i s d r i c t  Court s t a t e -  

ment t he  accused s a i d  he spoke t o  the deceased before  h i t t i n g  him. The 

whole t eno r  of t h a t  l a t t e r  s ta tement  i s  a l s o  t h a t  t h e  i n c i d e n t  took 

p lace  in t h e  grounds ou t s ide  t h e  house. It i s  only  i n  t h e  unsworn 

statement  t o  t h i s  Court t h a t  t h e  accused makes it c l e a r  t h a t , h e  came 

up Lo t h e  house and stood on t h e  verandah. l+owever, h i s  account 



t h a t  h e  d id  t h i s  de l ibe ra t e ly ,  exposing himself t o  a blow wi th  the  

axe held by t h e  deceased i s  improbable. 

I have considered the  evidence and I have taken i n t o  

account t h e  var ious  c r i t i c i s m s  by Eiir Edwards of  A i t a ' s  evidence 

e spec ia l ly  t h e  d i f f e r e n t  accounts he has given t o  t h e  D i s t r i c t  Court 

and t h i s  Court as  t o  t he  number of  blows d e a l t  by t h e  accused. H i s  

evidence is however cons i s t en t  with t h e  po l i ce  evidence t h a t  no axe 

was found on t h e  scene nor were t h e r e  any s igns  of  a s t rugg le  having 

taken place.  

The law i n  r e l a t i o n  t o  unsworn statements  i s  l a i d  down 

by G r i f f i t h ,  C . 5  i n  H. B. Peacock (1) a s  follows: 

"The proper d i r e c t i o n  t o  be given, it seems t o  me, i s  t h i s :  

t h a t  t h e  jury  should t a k e  t h e  p r i sone r ' s  s ta tement  as 

prima f a c i e  a poss ib l e  vers ion  of t he  f a c t s  and cons ider  

it with the  sworn evidence, giving it such weight a s  it 

appears  t o  be e n t i t l e d  t o  i n  comparison with the  f a c t s  

c l e a r l y  e s t ab l i shed  by evidence." 

Having regard t o  t h e  c o n f l i c t i n g  na tu re  of  t h e  s t a t e -  

ments made by t h e  accused and t h e  improbable account  given i n  t h i s  

Court, and weighing t h a t  unsworn statement  supported t o  some e x t e n t  

a s  it i s  by t h e  s tatement  t o  t h e  D i s t r i c t  Court, with t h e  sworn evi-  

dence, I am unable t o  g ive  t h a t  unsworn statement  any weight and I 

r e j e c t  it and t h e  o t h e r  s tatements  as  c r ed ib l e  accounts. 

I think it i s  poss ib l e  t h a t ,  a s  is  no t  uncoranon wi th  

indigenous witnesses,  Aita  may have exaggerated by s t a t i n g  t h a t  

t he re  was more than one blow wi th  t h e  b a t  even al though the  medical 

evidence i s  t h a t  two blows might have been received. However t h e  

medical evidence c a s t s  doubts on Ai ta ' s  evidence t h a t  t h e  deceased 

was no t  a f f e c t e d  by alcohol. However I am s a t i s f i e d  beyond reasonable 

doubt t o  a c t  on t h e  substance of Aita 's  evidence which is to t h e  e f f e c t  

t h a t  t h e  deceased, unarmed, met h i s  death by the.accused.attacking.him 

with a basebal l  bat.  

I am thus s a t i s f i e d  beyond reasonable doubt t h a t  t h e  

accused d i d  no t  a c t  i n  s e l f  defence, and t h a t  defence has been excluded 

by the  Crown. 

There remains t h e  defence of provocation. I t  is of  

course q u i t e  poss ib l e  t h a t  t h e  deceased made s ta tements  t o  t h e  accused 

as  he l e f t  t h e  house which angered the  accused but ,  r e j e c t i n g  a s  I do 

the  accused's s tatements ,  t h e r e  i s  no foundation f o r  t h i s  defence. I f  

any such o f f ens ive  statements  were made by the  deceased I am q u i t e  

satisfi . ;d beyond reasonable doubt t h a t ,  from t h e  a c t i o n  of t he  accused 

i n  taking the  baseba l l  b a t  from h i s  own house and going t o  t h e  de- 

ceased's house, i n  a l l  t he  circumstances of  t h i s  case  t h e  accused 



acted de l ibe ra te ly  i n  re t r ibu t ion  and t h a t  the Crown has excluded 

t h a t  the  accused d id  the  a c t  which caused death i n  the  heat o f  

passion caused by sudden provocation. 

The accused is therefore g u i l t y  of unlawful 

k i l l i n g  but  having regard t o  the  circumstances and especia l ly  t h a t  

both p a r t i e s  had been drinking, I am not s a t i s f i e d  t h a t  there  was 

any in tent ion to k i l l .  I am however s a t i s f i e d  t h a t  the  accused's 

intention was t o  do grievous bodily ham within the  meaning of Sec- 

t ion  302 of t h e  code. 

I therefore convict the  accused of the  murder of 

Voira Amua. 

S o l i c i t o r  f o r  the  Crown R. Ryan 

S o l i c i t o r  f o r  We Accused R. Edwards 


