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THE QUEEN 

KAPOI JOliARUMBA and YASIO ARINA 
both of IKANOFI 

1972 - The accused have been charged wi th  wi l fu l  murder, t o  

May 8 ,  which they have pleaded not gui l ty .  The f a c t s  a r e  within a s h o r t  
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GOROKA compass. As t h e r e  has been an important l e g a l  submission 

advanced by Mr. Bradshaw of Counsel f o r  t h e  accused, I w i l l  s e t  
RAINE,  30 

out  a number of f a c t s  t h a t  I f ind  t o  be es tab l i shed  beyond 

reasonable doubt, so t h a t  it i s  poss ib le  t o  fol low t h e  submission 

and my reasons. They are:- 

( i )  The accused l i v e  i n  t h e  v i l l a g e  of Ikanofi.  

This  i s  a v i l l a g e  which, while  c lose  t o  t h e  main road, is f a r  

from being very sophist icated.  The soc i a l  group of which t h e  

accused men form a p a r t  l i v e s  i t s  l i f e  i n  an old-fashioned and 

t r a d i t i o n a l  way. I t  is a group which be l ieves  i n  sorcery ,  

so rce re r s  a r e  believed t o  "have ext raordinary  powers which can 

be used sometimes f o r  good purposes but more o f t e n  f o r  bad ones". 

See preamble t o  t h e  Sorcery Ordinance, 1971. These b e l i e f s  a r e  

s t r o n g l y  held, a s  s t rong ly  held as t h e  be l i e f  of some more 

sophis t ica ted  people i n  miracles and v i s ions ,  The preamble t o  

t h e  Sorcery Ordinance goes on "and because of t h i s  be l i e f  many 

e v i l  t h ings  can be done and many people a r e  f r iqhtened o r  do th ings  

t h a t  otherwise they might not  do". 

( i i )  . On t h e  day i n  quest ion t h e r e  was a motor veh ic l e  

acc ident  and a ch i ld ,  althouqh not an Ikanof i  chj.ld, was in jured .  
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I t  has been accepted by Counsel, although t h e  evidenco i s  

scanty,  t h a t  t h e  deceased was the  d r i v e r  of o r  connected wi th  t h e  

motor accident ,  and was f l ee ing  from t h e  scene of t h e  accident .  

Apparently he broke away from t h e  main road and b u r s t  through t h e  

bush i n t o  a cof fee  garden. Ikanofl v i l l a g e  was some way from t h e  

scene of t h e  accident.  I n  h i s  s tatement  from t h e  dock Yasio sa id ,  

"%hen I was a t  my v i l l a g e  I heard a s inging  out come from a lone, 

way away". I-Ie was no doubt r e f e r r i n g  t o  t h e  commotion on t h e  

road. Following t h i s  t he re  was a c ry  of "Sanguma man," w i th in  t h e  

v i l l a g e .  

( i i i )  I am not s a t i s f i e d  beyond reasonable doubt t h a t  

t h e r e a f t e r  somebody d id  not c a l l  out something about Sanguma men 

coming, i n  f a c t  I r a t h e r  lean  towards accapting t h a t  somebody d id  

c a l l  out.  It could be a convenient excuse f o r  pu t t i ng  t o  death 

some unfortunate d r i v e r  or  passenger i n  some cases ,  but  I do not 

t h ink  the accused real iset l  what had happened on t h e  rood, and I 

must given them t h e  bene f i t  of t he  doubt, 

( i v )  The two accused went t o  t h e  cof fee  garden i n  

company. I am s a t i s f i e d  t h a t  they went wi th  t h e i r  minds made !up 

t o  k i l l  t h e  in t rude r  or  i n t rude r s  i f  they  got  t h e  chance. Yasio 

had h i s  bow and a t  l e a s t  two arrows, Kapoi had an axe* I e l s o  

f ind  t h a t  t hey  d id  not  g ive  away t h i s  iwtentlon,  f o r  Yasio f i r e d  

a t  l e a s t  two arrows and Kapoi h i t  t h e  deceased e t  l e a s t  twice wi th  

t h e  axe a f t e r  t he  arrows had taken e f f ec t .  

(v) The deceased died a s  a r e s u l t  of an axo blow. 

I n  t h e s e  circumstances L4r. Bradshaw says  t h a t  a t  t h e  

worst h i s  c l i e n t s  should only be convicted of manslnughtex, end h e  

r e l i e s  on t h e  combined e f f e c t  of Sect ion 20 of t h e  Sorcery 

Ordinance, 1971, and Sect ions 24, 268 and 204 of t h e  Criminal Code. 

Sec t ion  20 of t he  Sorcery Ordinance readss- 



"20. Sorcery a s  provocation. 

(1) For t h e  avoidance of doubt, it i s  hereby declared t h a t  

an a c t  of sorcery  may amount t o  a wrongful a c t  o r  i n s u l t  

wi th in  t h e  meaninq of Sec t ion  268 of t h e  Criminal Code, 

(2) It i s  i m a t e r i a l  t h a t  t h e  a c t  of sorcery  did not occur 

i n  t h e  presence of t h e  person a l l eged ly  provoked, o r  t h a t  it 

was d i r ec t ed  a t  some person o the r  than t h e  person a l l eged ly  

provoked. 

(3 )  The l i k e l y  e f f e c t  of an a c t  of sorcery  r e l i e d  on by 

v i r t u e  of t h i s  sec t ion  s h a l l  be judged by reference ,  amongst, 

o the r  th ings ,  t o  t he  t r a d i t i q n a l  b e l i e f s  of any soc i a l  group of 

which t h e  persan provoked i s  a member. 

Sect ion 4 says t h a t  unless t he  cont rary  i n t e n t i o n  appears  an 

"ac t  of sapcery" means any ac t  ( inc luding  a t r a d i t i o n a l  ceremony o r  r i t u a l )  

which is intended t o  br ing ,  o r  which purpor ts  t o  be a b l e  o r  adapted t o  

bring, ppwers of sorcery  i n t o  a c t i o n  o r  t o  make them poss ib l e  o r  c a r y  

them i n t o  e f f ec t .  

The sec t ions  of t h e  Criminal Code refer red  t o  a r e  a s  follot~vsr- 

"24, .: A,person whb does  o r  bmits' t o  do an a c t  under an honest . . 

and reasonable,  but mistaken, be l ie f  i n  t h e  ex i s t ence  of m y  

s t a t e  of t h i n g s  i s  not c r imina l ly  respons ib le  f o r  t h e  a c t  o r  

omission t o  any g rea t e r  e x t e n t t h a n  i f  t h e  r e a l  s t a t e  of t h inqs  

had been such a s  he believed t o  ex i s t . "  
. . 

fhe  opera t ion  of . this  r u l e  may be excluded 'by t h e  &press 

o r  implied provis ions  of t h e  law r e l a t i n g  t o  t h e  subject. .  

"268. The term 'provocation ' ,  used wi th  re ference  t o  an 

offence of which an a s s a u i t  i s  an element? mesns and inc ludesg  

except a s  he re ina f t e r  s t a t e d ,  any l~ ronqfu l  a c t  o r  i n s u l t  

of such a na ture  a s  t o  be l i k e l y ,  when lone  t o  an ord inary  person, 

o r  i n  t h e  presence of an ord inary  person t o  another  person who is 
. . 

ynder h is '  immediate ca&, o r t o  whom he s tands  i n  a conjugal,  

pa ren ta l ,  f i l i a L ,  o r  f r a t e r n a l ,  relat j .on,  o r  i n  t h e  r e l a t i o n  of 

master o r  servant ,  t o  d e p ~ i v e  .him 0.f t h e  'power of s e l f - con t ro l ,  and 
. . 

t o  induce h i m t o  a s s a u l t  t h e  person by whom t h e  a c t  o r  i n s u l t  i s  



done o r  offered.  

When such an ac t  or  i n s u l t  i s  done o r  of fered  by one 

person t o  another, o r  i n  t h e  presence of another  t o  a person who 

i s  under t h e  immediate ca re  of t h a t  other ,  o r  t o  whom t h e  

l a t t e r  s tands  i n  any such r e l a t i o n  a s  a foresa id ,  t h e  former i s  

sa id  t o  g ive  t o  t h e  l a t t e r  provocation f o r  an assaul t .  

A lawful a c t  is  not provocation t o  any person f o r  an 

assaul t .  

An ac t  which a person does i n  consequence of inci tement  

given by another  person i n  o rde r  t o  induce him t o  do t h e  x ' c ,  an.: 

thereby t o  fu rn i sh  an excuse f o r  committing cn a s s a u l t ,  i s  not 

provocation t o  t h a t  o the r  person f o r  an a s sau l t .  

An a r r e s t  which i s  unlawful i s  not  neces sa r i l y  provoc?tion 

f o r  an a s s a u l t ,  but it may be evidence of provocation t o  c person 

who knows of t h e  i l l e q a l i t y " .  

"304, Yhen a person who unlawfully k i l l s  another  under 

circumstances which, but f o r  t h e  provis ions  04 t h i s  Sect ion,  would 

c o n s t i t u t e  w i l fu l  murder o r  murder, does t h e  a c t  which czuses 

dea th  i n  t h e  h e a t  of pass ion  caused by sudden provocation, and 

before t h e r e  i s  time f o r  h i s  passion t o  cool, he i s  q u i l t y  of 

manslaughter only". 

Thus, applyinq t h e  f a c t s  o r  poss ib l e  f a c t s  of t h i s  case  t o  

Sect ion 24 it might read something l i k e  t h i s ,  i n  combination with 

Sect ion 20 of t h e  Sorcery Ordinance:- 

" I f  t h e  accused men do a c t s  of v io lence  under an honest 

and reasonable,  bu t  mistaken be l i e f  t h a t  an a c t  of sorcery  has  been 

committed, then, i f  t h e  l i k e l y  e f f e c t  of t h n t  imagined a c t  of 

sorcery,  viewed i n  t h e  l i g h t  of t h e  accuseds' groups' t r a d i t i o n a l  

b e l i e f s  could have se r ious  e f f e c t s ,  then t h e  accused men would not 

be c r imina l ly  respons ib le  f o r  t h e i r  v i o l e n t  a c t s  t o  any g r e a t e r  

ex t en t  than i f  an a c t  of sorcery  a c t u a l l y m  been committed". 

In o the r  words, i f  I accept  t h a t  t he re  was s n  honest and re?sonable,  

ye t  mistaken b e l i e f . t h a t  t h e r e  had been an a c t  of sorcery  o r  am no'c s a t i s f i e d  



t h a t  t h e r e  was not,  i t  i s  submitted t h a t  t h e  accused may claim t o  be 

c r imina l ly  respons ib le  t o  a l e s s e r  ex t en t  than  would have been poss ib l e  

p r i o r  t o  8 t h  Ju ly ,  1971, when t h e  Sorcery Ordinance came i n t o  e f f e c t ,  

because, i f  t h e  imagined a c t  of so rce ry  was the  product of an honest ly,  

reasonably held b e l i e f ,  Sect ion 268 i s  brought i n t o  p l ay  and 3ec t ion  304 

can be ca l l ed  i n  aid by t h e  accused, 

I say t h a t  Sect ion 304 can be ca l led  i n  a i d  because I hold 

what might be termed " the  popular view" here, namely t h a t  Sect ions 26P 

and 304 a r e  r e l a t ed .  Sed quaere whether t h i s  is now a vexed quest ion,  hut. 

1 regard a s  co r rec t  dec is ions  and s ta tements  found i n  cases such a s  

R. v. Sabri  Isa, ( I ) ,  R. v. HerZihy, ( 2 ) ,  -, (319 h ~ 2 ~ i - & "  

w, (4) and R. v. Iawe Mama, (5) .  I agree wi th  t h e  learned Judges who 

support what I have termed " the  popular  view" here. I w i l l  not impede 

o the r s  who support  t he  view wi th  my as s i s t ance  by w ~ i t , i n g  any more on a 

much debated subjec t .  

So f a r  a s  Sec t ion  268 i s  concehed I am s a t i s f i e t i  t h a t  .the 

ecchsed, although migtakenly, a c t i d  suddenly. and a t  a t ime when deprived 

of t h e  power Of s d f - c o n t r o l .  

I had f a i l e d  t o  fol low Mr. Bradshaw when he advanced a s i m l l e r  

argument during h i s  "no case" submission, however, hecouse of t h e  o.kher 

reesons I gave f o r  re fus ing  t o  hold t h e r e  was no case  t o  answer, t h e  

r e s u l t  was no d i f f e r e n t .  However, t h e  matter  has now been argued more 

f u l l y ,  and I th ink  t h e  submissions a r e  well founded, ind t h a t  t h e  

severa l  s ec t ions  can be welded toge the r  t o  produce t h e  r e s u l t  sought by 

Mr0 Bradshaw. 

I now come t o  consider  whether, a s  a matter  of mixed f a c t  

and law, t h e  accused should, i f  a l l  e l s e  goes aga ins t  them, hsve o 



poss ib l e  f i nd ing  of w i l f u l  murder reduced t o  one of manslaughter. 

I n  my opinion, apprec ia t ing  of course t h a t  under Sect ion 2.0!0(1) of t h e  

Eorcery Ordinance. an a c t  of sorcery  n&~ but  does not of neces s i ty  amount 

t o  a wrongful ac t  & t h i n  t h e  meaning of Sec t ion  268, I do f i n d  here t h a t  here 

it would have amounted t o  a wrongful a c t  i f  t h e  deceased had been a Sanguma 

man. Sanguma men i n  t h i s  a rea  do  not merely "point .the bone" 2 t  vvi.ctlms. 

They k i l l  i n  t h e  p h y s ~ t a i  sense. I mi not s a t i s f i e d  beyond reasonable doubt 

t h a t  t h e  accused d i d  no't ha\ie an honest and reasonable be l ie f  t h a t p o w e r s  of 

so rce ry  wege abo& t o  bd put  i r i to action. I f i n d  it was a mistaken b e l i e f  

i f  s o  held by them, arid t h i s  f i nd ing  i s  e s s e n t i a l  .to -the success of t h e  

submission, I n  my e a r l i e r  f indings  I have aigeady made it c l e a r  t h a t  t h e  

t r a d i t i o n a l  b e l i e f s  of t h e  soc i a l  group of which t h e  accused m n  were 

members made it more than  l i k e l y  t h a t  t hey  would r e a c t  wi th  uncontrolled 

v io lence  t o  a c t s  of so rce ry  o r  t h e  be l i e f  t h a t  some a c t  had occurred vrhich 

was intended t o  b r i ~ l g  powers of so rce ry  i n t o  a c t i o n  o r  make them poss ib l e  t o  be 

ca r r i ed  i n t o  e f f ec t .  

So f a r  a s  Sect ion 268 i s  concerned, t h e  f a c t  t h a t  t h e  deceesad 

was a s t r ange r  and was running, and t h a t  he was near  e co f fee  garden, where 

Sanguma men o f t e n  pounce on unsuspecting v i l l a g e r s  a s  they  work, rnekes i t  

c l e a r  t h a t  t h e  accused believed the  so rce re r  would have been involved i n  

"forbidden sorcery" cont rary  t o  t h e  Sorcery Ordinance, and t h e r e f o r e  unlawfula 

Th i s  so rce ry  would be d i r e c t e d ,  i n  t he  v i l l a g e  of Ikenofi ,  towards 811 end 

sundry, and probably a t  persons who stood i n  a pa ren ta l ,  f i l i a l  o r  f r a t e r n a l  

r e l a t i o n s h i p  t o  t h e  accused. As t h e  accused ran a f t e r  t h e  deceased when 

they  heard he was i n  t h e  o f f ing  it might be doubtful  whether, bu t  f o r  

Sec t ion  20(3) of t h e  Sorcery Ordinance, t hey  could suggest ,  i n  t h e  run  of t h e  

mi l l  c m e ,  t h a t  t h e  wrongful ac t  was done t o  them, a s  "ordinary person(s)"  

wi th in  t h e  meaning of Sect ion 268. Sowever, Sec t ion  20(.31) seems t o  me t o  q& 

over t h i s  d i f f i c u l t y .  

For t h e s e  reasons I am of opinion t h a t  i f  I nm l e f t  i n  n 



s i t u a t i o n  where, but  f o r  t h e  Sorcery Ordinance, I would have found t h e  

accused men g u i l t y  of w i l fu l  murder, then they  should only be convicted 

of manslaughter, a s  I regard t h e  appearance of t h e  deceased a s  "sudden" 

wi th in  t h e  meaning of Sec t ion  304, and I am s a t i s f i e d  t h e r e  would hnve 

been no time f o r  t h e i r  passions, q u i t e  c e r t a i n l y  aroused, t o  cool. 

I t h e r e f o r e  now ask myself t h i s  question. ?as it, but f o r  t h e  

Sorcery Ordinance, w i l f u l  murder t h a t  was committed? I am of opinion t h p t  

t h i s  should be answered i n  t h e  af f i rmat ive .  The k i l l i n g  wes unlpwful and 

unauthorised, and o r d i n a r i l y  t h e r e  would have been no j u s t i f i c a t i o n  o r  

excuse. Sec t ion  23 of t h e  Criminal Code was never r z i s e d ,  Sect ion 24 only 

arose  j.n t he  case  because of t h e  Sorcery Ordinance, but otherwise had no 

appl ica t ion .  It could never have been suggested t h a t  Sec t ion  25 a rose  o r  

could a r i s e ,  and b u t  f o r  Sect ion 20 of t h e  Sorcery Ordinence I f a i l  t o  see  

how Section 268 of t h e  Criminal Code would have applied. It was an 

intended k i l l i n g .  

In Exhibi t  "A" Yasio admitted picking up h i s  bow and arrows. 

He says, "Then a man came running out from t h e  co f fee  garden. I shot  him 

wi th  my arrows.. . . . . I f i r e d  my f i r s t  arrow and shot  him on h i s  chest .  I 

f i r e d  my second arrow and sho t  him on h i s  r i g h t  s tomxh".  

It was a j o i n t  venture ,  Yasio and Kapoi went t o  t h e  q ~ r d e n  

together .  Kapoi had an axe. When t h e  arrows caused t h e  deceased t o  h a l t  

o r  f a l l  Yasio says,  "Kapoi then got t h e  axe which he was car ry inq  i n  h i s  

hand, went over  t o  t h e  man l y i n g  on t h e  grass and s t ruck  seve ra l  hard 

blows on t h e  man's forehead wi th  t h e  back of t h e  axe, .. . ..'"hen Kopoi hac! 

s t ruck  severa l  hard blows on t h e  man's forehead l ~ i t h  t h e  back of t h e  metal 

p i e c e  of t h e  axe, I then  pulled out two of my arrows from t h e  man's ches t  

and stomach". He says Kapoi accompanied him. 

Kapoi t e l l s  much t h e  same s to ry ,  except t h a t  he s u b s t i t u t ~ l  



Antipio i n  h i s  s t o r y  f o r  Kasio, Antipio having been "mmlted" t o  t dce  t h e  

blame f o r  Kasio. He t o l d  the  Inspector ,  " b s  t h e  man f e l l  on t h e  g ra s s  I 

rushed over t o  him and s t ruck  him severa l  times with t h e  back of tine 

axe I was carrying". 

The medical evidence makes it q u i t e  c l e a r  . that one of t h e  t h r e e  

axe wounds Dr, H i l l  saw caused death, The threa arrow wounrts t h e  :-!octor 

saw d id  not cause dea th  and would not  have done s o  i n  m y  event. However, 

t h e r e  is no sWaw of doubt. t h a t  a p i ece  of one of- Ymio ' s  arrows was found 

i n  t h e  body o f  t h e  deceased. Compare t h e  s p l i n t e r  which i s  f ixhibi t  "EN with 

t h e  darker  bow which i s  p a r t  of Exhibi t  "D", Yasio admitted t h e  shooting 

i n  h i s  s tatement  from t h e  dock. It i s  p i t e  c l e a r  t h a t  i n  a v e r y  rod 

way Yasio aided Kawi  t o  k i l l  t h e  deceased and i s  ccught by Sect ion 7 ( c )  

of t h e  Criminal Code Md i s  t h u s  a p r inc ipa l  offender notwithstanding t h a t  

h i s  v ~ w s  di* n a t  cause death. I d o  not think I need cons i rb r  Sec t ion  8. 

Mr. Bradshaw p u t s  t o  me t h a t  t h e  scene a t  Ikanofi  was confused, 
. . 

not  oniy  was t h e  deceased running through,  t he  bush from the ro3d, but one 

Ephraim Bun, whom I a s s h e  was a companioh of t h e  deceased, was a l s o  

f l e e i n g  from t h e  highway accident.  I n  addi t ion  t h e r e  was a dea l  of 

shouting. The accident  would have caused a g ree t  stir but t h e  tolling out 

"Sanguma man" would c e r t a i n l y  have upset  and exci ted everybody. i7e know 

o t h e r s  were around when the  k i l l i n g  took p lace ,  f o r  i n s t ance ,  ,2risino and 

Touie. There were probably mom. Everything c e r t a i n l y  happened very  ouickly,  

Then Counsel a l s o  p o i n t s  t o  t h e  f a c t  t h a t  Yssio sa id  he only 

f i r o d  two arrows, y e t  t h r e e  arrow wounds were found by Dr. H i l l .  . r i s i n o  

a l s o  on ly  mentions two arrows, Arisino says a s  well t h a t  Kapoi only h i t  the 

deceased t ~ ~ i c e  on the forehead with h i s  axe, although he does agree 

t h e y  were very  s t r o n g  blows w i t h  t h e  back of t h e  axe head. The doctor  

thought t h e  wounds were caused wi th  t h e  c u t t i n g  edge. However, t h e  doc to r  

is  not  very  experienced, and could be mistaken. 



Counsel r i gh t lymen t ioned  a l l  these mat tersp  and I hsve given 

them se r ious  considarat ion.  Hourever, one of Y as io ' s  a r r w s  cer ' tainly 

h i t  t h e  deceased, and it caused t h e  most s i g n i f i c a n t  wound of t h e  three.  

Kapoi himself s ays  he h i t  t h e  deceased "several  times". 3 . r i s ino  might wel l  

be mistaken a s  we know from the  doctor t h a t  one axe wound was neg l ig ib l e ,  

and t h e  blow c a u s i w  it might not have made an impression on hr i s ino ,  o r ,  

i f  h r i s ino  i s  corrset, t he  s l i g h t  wound might have been c a u s d  by a s o r t  

of r i c o c h e t  IlPm one 0s the o the r  two blows, which wept' uhdoubtedly heavy. 

I am s & f s f i e d b e p n d  xeasonable doubt t h a t  were it not For 

Sec t ions  4 and 20 of t h e  Sorcery Ordinance and t h e i r  e f f e c t  when viewed 

wi th  Sec t ions  24, 268 and 304 of t h e  Criminal Code, t h a t  bbth accused men 

woul? have been g u i l t y  of wilful murder. 

However, because of t h e  view I have expressed m the l m 3  viewed 

i n  t h e  l i g h t  of the f a c t s  I have found, I f ind  them g u i l t y  of rnansl?uqhter, 

but  not g u i l t y  of w i l fu l  murder. 

S o l i c i t o r  f o r  t h e  Accusedt !/.A. Lalor ,  Publ ic  So l i c i to r .  

S o l i c i t o r  f o r  t h e  Crowna P.J. Clay, Crown So l i c i to r .  


