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1 9 7 2  - T h i s  i s  a n  a p p e a l  b r o u g h t  by t h e  a p p e l l a n t  

Mar. 1 5 ,  a g a i n s t  h i s  c o n v i c t i o n  b y  t h e  Manus D i s t r i c t  C o u r t  a t  

2 1 .  L o r e n g a u  on  2 3 r d  November,  1971  f o r  t h a t  on  2 0 t h  

November,  1971  a t  Ponam V i l l a g e  h e  d i d  b e h a v e  i n  a  
R A B A U L  

t h r e a t e n i n g  manner  t o w a r d s  a n o t h e r  p e r s o n ,  t o  w i t ,  
P 

M i c h a e l  Vee ,  t h e r e b y  c o n t r a v e n i n g  S e c t i o n  3 0 ( a )  o f  

F r o s t , S P J .  t h e  P o l i c e  O f f e n c e s  O r d i n a n c e  1925-1955,  whereby  

t h e  a p p e l l a n t  was s e n t e n c e d  t o  t h r e e  m o n t h s  i m p r i s o n -  

men t .  I n  f a c t  t h e  a p p e l l a n t  s e r v e d  o n e  m o n t h ' s  

i m p r i s o n m e n t  b e f o r e  h i s  r e l e a s e  o n  b a i l .  From t h e  

r e c o r d  o f  p r o c e e d i n g s  t h e  a p p e l l a n t  d e n i e d  t h e  o f f e n c e  

and  a p l e a  o f  n o t  g u i l t y  was e n t e r e d .  

T h e  g r o u n d s  o f  a p p e a l  a r e : -  

1 .  T h e r e  was no  e v i d e n c e  o r  n o t  

s u f f i c i e n t  e v i d e n c e  t o  s u p p o r t  t h e  

c o n v i c t i o n .  

2 .  The M a g i s t r a t e  e r r e d  i n  l a w  i n  t h a t  

h e  d i d  n o t  r u l e a t  t h e  c l o s e  o f  t h e  

p r o s e c u t i o n  c a s e  t h a t  t h e r e  was no  

c a s e  f o r  t h e  d e f e n d a n t / a p p e l l a n t  t o  

a n s w e r .  

3 .  The  s e n t e n c e  i m p o s e d  was e x c e s s i v e .  



1 9 7 2  - The f a c t s  o f  t h e  c a s e ,  as a p p e a r s  f r o m  t h e  

P o l e n e u  e v i d e n c e  o f  S u b - I n s p e c t o r  Vee, who was t h e  o n l y  

V .  w i t n e s s ,  a r e  t h a t  on  2 0 t h  November,  1971  a p a r t y  
Poambo o f  p o l i c e  u n d e r  t h e  command o f  S u b - I n s p e c t o r  Vee 

l e f t  L o r e n g a u  f o r  Ponam I s l a n d  a n d  a r r i v e d  a t  t h e  

F r o s t 7 5 P J '  I s l a n d  a b o u t  8 .30  a.m. on  2 3 r d  November.  The 

p o l i c e  were  c o n c e r n e d  t o  e x e c u t e  t w e n t y - s e v e n  

w a r r a n t s  on  c e r t a i n  p e r s o n s  who h a d  n o t  p a i d  c o u n c i l  

t a x  a n d  t o  i n v e s t i ~ a t e  o t h e r  m a t t e r s .  The p a r t y  

t h e n  w a l k e d  t o  t h e  Governmen t  R e s t  House  a t  t h e  

v i l l a g e  w h e r e  t h e r e  was a  c r o w d  of l o c a l  p e o p l e .  

S u b - Z n s p e c t a r  Vee s p o k e  t o  tine man, u h o  b e g a n  

s h o u t i n g ,  " t h e  p o l i c e  a r e  h e r e  t o  f i g h t " .  The  

S u b - I n s p e c t o r  t h e n  h e a r d  a v o i c e  b e h i n d  h im,  s a y i n g  

"I  wan t  t o  s e e  t h e  P o l i c e  I n s p e c t o r " .  He t h e n  

t u r n e d  h i s  e y e s  on t h e  man t a l k i n g  t o  h im,  a n d  h e  

saw t h e  a p p e l l a n t ,  who was h o l d i n g  a n  a x e .  The  

a p p e l l a n t  l i f t e d  t h e  a x e  up a n d  a a i d , " C o m e  h e r e ,  

I want t o  t a l k  t o  y o u " .  S u b - I n s p e c t o r  Vee s a i d  t o  

h im,  " I f  you wan t  t o  t a l k  t o  me come i n  f r o n t  a n d  

s p e a k  t o  me". The a p p e l l a n t  came i n  f r o n t  o f  Sub- 

I n s p e c t o r  Vee w i t h  h i s  a x e  on  h i s  s h o u l d e r .  He was 

a s k e d  what  h e  w a n t e d  t o  s e e  t h e  S u b - I n s p e c t o r  a b o u t  

and  h e  t h e n  s a i d ,  " T h i s  i s l a n d  i s  n o t  communi s t  w h e r e  

you  c a n  t a k e  p e o p l e  w h e r e v e r  you  wan t  t hem" .  A 

p o l i c e m a n  t h e n  moved t o  t h e  d e f e n d a n t  a n d  g r a b b e d  

t h e  a x e  and  t o o k  i t  away f r o m  him.  

I t  i s  c o n v e n i e n t  a t  t h i s  s t a g e  t o  c o n s i d e r  

t h e  f i r s t  g r o u n d  o f  a p p e a l .  C o u n s e l  f o r  t h e  

a p p e l l a n t  s u b m i t t e d  t h a t  t o  e s t a b l i s h  p r o o f  o f  t h e  

o f f e n c e  i t  was n e c e s s a r y  f o r  t h e  i n f o r m a n t  t o  p r o v e ,  

f i r s t  s u b j e c t i v e l y ,  t h a t  S u b - I n s p e c t o r  Vee c o n s i d e r e d  

t h a t  t h e  a p p e l l a n t  h a d  b e h a v e d  i n  a t h r e a t e n i n g  

manner  t o w a r d s  h im,  a n d  a l s o  o b j e c t i v e l y  t h a t  t h e  

a p p e l l a n t ' s  b e h a v i o u r  was c a l c u l a t e d  t o  a p p e a r  

t h r e a t e n i n g  i n  t h e  mind o f  a r e a s o n a b l e  p e r s o n  a n d  

n o t  m e r e l y  a t h i n  s k i n n e d  p e r s o n .  As t h e r e  was no 

e v i d e n c e ,  c o u n s e l  s u b m i t t e d ,  t h a t  S u b - I n s p e c t o r  Vee 

c o n s i d e r e d  t h e  a p p e l l a n t ' s  b s h a v i o u r  t o  b e  t h r e a t e n i n g  

t o  h im,  f o r  t h a t  r e a s o n  t h e r e  was i n s u f f i c i e n t  

e v i d e n c e  t o  s u p p o r t  t h e  c o n v i c t i o n .  However ,  i n  my 



o p i n i o n ,  a  p r o s e c u t i o n  d o e s  n o t  f a i l  i f  t h e r e  i s  no  s u c h  

e v i d e n c e .  The s o l e  t e s t  i s  w h e t h e r  t h e  d e f e n d a n t ' s  b e h a v i o u r  

was c a l c u l a t e d  t o  a p p e a r  t h r e a t e n i n g  i n  t h e  mind o f  a r e a s o n a b l e  

p e r s o n .  Of c o u r s e ,  i f  t h e  p e r s o n  i n v o l v e d  s a i d  t h a t  i n  h i e  

o p i n i o n  t h e  d e f e n d a n t ' s  manner  was n o t t h r e a t e n i n g ,  t h i s  wou ld  

n o r m a l l y  b e  a t e l l i n g  f a c t  i n  f a v o u r  o f  t h e  d e f e n d a n t .  

C o u n s e l  f o r  t h e  a p p e l l a n t  t h e n  a r g u e d  t h a t  t h e r e  

was i n s u f f i c i e n t  e v i d e n c e  upon t h i s  o b j e c t i v e  t e s t .  He p o i n t e d  

o u t  t h a t  S u b - I n s p e c t o r  Uee t o l d  t h e  a p p e l l a n t  t o  come b e f o r e  h im,  

w h i c h  h e  s u b m i t t e d  i n d i c a t e d  t h a t  h e  d i d  n o t  f e e l  t h r e a t e n e d .  

The  a x e  was l o w e r e d  t o  t h e  s h o u l d e r  and  t h e r e  was no  e v i d e n c e  

w h e t h e r  t h e  b l a d e  p o i n t e d  t o w a r d s  t h e  r e s p o n d e n t .  B u t  t h e  

S u b - I n s p e c t o r  may w e l l  h a v e  a c t e d  as h e  d i d  t o  g i v e  t h e  i m p r e s s i o n  

t h a t  h e  f e l t  no f e a r ,  a n d  i n  my o p i n i o n ,  t h e r e  was a m p l e  

e v i d e n c e  o f  t h e  a p p e l l a n t  w i e l d i n g  t h e  a x e  i n  a t h r e a t e n i n g  

manner  s o  as t o  s u p p o r t  a c a s e  f o r  t h e  a p p e l l a n t  t o  a n s w e r .  

The  a p p e l l a n t  t h e n  g a v e  e v i d e n c e ,  w h i c h  s e r v e d  o n l y  

t o  c o n f i r m  h i s  c o m m i s s i o n  o f  t h e  o f f e n c e .  He s a i d  t h a t  w h i l s t  

a t  h i s  h o u s e ,  h e  h e a r d  p e o p l e  s h o u t i n g , '  "The  C o m m i t t e e  man i s  

a r r e s t e d " .  He t h e n  r a n  t o w a r d s  t h e  R e s t  House  a n d  s a w  t h a t  many 

p e o p l e  s t a n d i n g  a r o u n d  t h e  p o l i c e  were a l r e a d y  h o l d i n g  a x e s  i n  

t h e i r  h a n d s  a n d  s o  h e  r a n  b a c k  t o  h i e  h o u s e  a n d  p i c k e d  up  h i s  

tomahawk. His e v i d e n c e  as  t o  wha t  t h e n  o c c u r r e d  was s u b s t a n t i a l l y  

t h e  same as S u b - L n s p e c t o r  V e e ' s .  He a d m i t t e d  t h a t  when h e  

s t o o d  b e f o r e  t h e  S u b - I n s p e c t o r  h e  was s t i l l  h o l d i n g  h i s  a x e  i n  

h i s  h a n d .  I n d e e d ,  h i s  g u i l t  was p u t  beyond  d o u b t  by h i s  a d m i s s i o n  

i n  c r o s s - e x a m i n a t i o n  t h a t  h i s  r e a s o n  f o r  b r i n g i n g  h i s  a x e  was 

t h a t  h e  saw t h e  p e o p l e  w e r e  a n g r y  a n d  a rmed  w i t h  a x e s ,  a n d  h e  

w a n t e d  t o  j o i n  i n  t h e  f i g h t  a s  well, a n d  t h a t  h e  h a d  a rmed  

h i m s e l f  w i t h  a n  a x e  s o  t h a t  t h e  p o l i c e  wou ld  b e  a f r a i d  o f  him and  

n o t  a r r e s t  h im.  I t  was t h u s  a r e a s o n a b l e  i n f e r e n c e  f r o m  h i s  

e v i d e n c e ,  upon t h e  c r i m i n a l  o n u s ,  t h a t  h i s  s t a t e  o f  mind 

c o n t i n u e d  d u r i n g  h i s  c o n f r o n t a t i o n  w i t h  S u b - I n s p e c t o r  Vee .  The 

e v i d e n c e  s h o w s  t h a t  t h e  a p p e l l a n t  d e l i b e r a t e l y  a d o p t e d  a  

t h r e a t e n i n g  m a n n e r .  

I n  my o p i n i o n ,  t h e r e f o r e ,  t h e  a p p e l l a n t  was 

p r o p e r l y  c o n v i c t e d  a n d  t h e  a p p e a l  a g a i n s t  c o n v i c t i o n  f a i l s .  



C o u n s e l  f o r  t h e  a p p e l l a n t  t h e n  s u b m i t t e d  t h a t  t h e  

s e n t e n c e  was e x c e s s i v e ,  n o t  o n l y  upon a l l  t h e  f a c t s ,  b u t  a l s o  

b e c a u s e  t h e  a p p e l l a n t  was s i n g l e d  o u t  a n d  p u n i s h e d  more  s e v e r e l y  

t h a n  o t h e r w i s e  h e  wou ld  h a v e  b e e n  b e c a u s e  h e  was a  t e a c h e r  and  

l e a d e r  i n  t h e  communi ty  a n d ,  t h e r e f o r e ,  o u g h t  t o  h a v e  known 

b e t t e r .  I c o n s i d e r  t h a t  t h e r e  i s  some f o r c e  i n  t h i s  c r i t i c i s m ,  

b u t  on t h e  w h o l e  I f i n d  t h a t  t h e  s e n t e n c e  i m p o s e d  a t  t h e  t i m e  

was n o t  e x c e s s i v e .  T h e  M a g i s t r a t e  h a s  h a d  l o n g  e x p e r i e n c e  i n  

t h i s  c o u n t r y  a n d  p r o p e r l y  t o o k  i n t o  a c c o u n t  t h a t  S u b - I n s p e c t o r  

Vee a n d  h i s  p a r t y  o f  p o l i c e  # e r e  f a c e d  w i t h  a c r o w d  o f  men a rmed  

w i t h  a x e s ,  whom t h e , b e h a v i o u r  o f  t h e  a p p e l l a n t  c o u l d  w e l l  h a v e  

i n f l a m e d  t o  v i o l e n c e .  However,  i t  i s  a  d i f f e r e n t  m a t t e r  

w h e t h e r  a t  t h i s  s t a g e ,  t h r e e  mon ths  a f t e r  t h e  r e l e a s e  o f  t h e  

a p p e l l a n t ,  P s h o u l d  o r d e r  him t o  b e  r e t u r n e d  t o  c u s t o d y  t o  

s e r v e  t h e  b a l a n c e  o f  t h e  s e n t e n c e .  U n f o r t u n a t e l y  b e c a u s e  of t h e  

d i f f i c u l t y  i n  a r r a n g i n g  p r o m p t  h e a r i n g s  i n  d i s t a n t  p a r t s  o f  t h e  

T e r r i t o r y ,  t h i s  C o u r t  i s  f r o m  t i m e  t o  t i m e  f a c e d  w i t h  t h i s  

p r o b l e m .  I n  t h e  c i r c u m s t a n c e s  o f  t h i s  c a s e ,  I c o n s i d e r  t h a t  

f o r  t h e  a p p e l l a n t  t o  b e  r e t u r n e d  t o  c u s t o d y  wou ld  b e ,  i n  e f f e c t ,  

t o  i n f l i c t  p u n i s h m e n t  a d d i t i o n a l  t o  t h a t  o r d e r e d .  F u r t h e r  f o r  

a man i n  t h e  p o s i t i o n  o f  a  t e a c h e r  t o  b e  c o m m i t t e d  t o  c u s t o d y  

f o r  t h e  p e r i o d  s e r v e d  s h o u l d  h a v e  p r o v e d  o f  s i g n i f i c a n t  

i n f l u e n c e  upon h i m s e l f  a n d  h i s  f u t u r e  a c t i o n s ,  a n d  s h o u l d  

s u f f i c i e n t l y  s e r v e  as a d e t e r r e n t  t o  t h e  v i l l a g e r s .  I h a v e ,  

t h e r e f o r e ,  d e c i d e d  t o  a l l o w  t h e  a p p e a l  a s  t o  s e n t e n c e  a n d  

o r d e r  t h a t  t h e r e  b e  s u b s t i t u t e d  f o r  t h e  s e n t e n c e  i m p o s e d ,  t h e  

t e r m  o f  i m p r i s o n m e n t  a c t u a l l y  s e r v e d .  

A p p e a l  a s  t o  c o n v i c t i o n  d i s m i s s e d ,  c o n v i c t i o n  a f f i r m e d ,  

s u b s t i t u t e  f o r  t h e  s e n t e n c e  i m p o s e d  t h e  t e r m  o f  

i m p r i s o n m e n t  a c t u a l l y  s e r v e d .  

S o l i c i t o r  f o r  t h e  a p p e l l a n t  - U . A .  L a l o r ,  P u b l i c  S o l i c i t o r  

S o l i c i t o r  f o r  t h e  r e s p o n d e n t  - P . J .  C l a y ,  Crown S o l i c i t o r  


