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The  a c c u s e d  man, Mama Kamzo, i s  c h a r g e d  upon 

F e b m 1 4 9 1 5 9  i n d i c t m e n t  t h a t ,  u n d e r  S e c t i o n  2 0 8  o f  t h e  C r i m i n a l  1 7 .  
C o d e ,  o n  2 1 s t  O c t o b e r ,  1 9 7 1 ,  h e  p e r m i t t e d  a  man 

PORT 
MORESBY c a l l e d  D e b o z i n a  t o  h a v e  c a r n a l  k n o w l e d g e  o f  him 

a g a i n s t  t h e  o r d e r  o f  n a t u r e .  

F r o s t , S P J .  
D e b o z i n a  was t h e  " b o s s - b o i "  o n  a  r u b b e r  

p l a n t a t i o n  i n  t h e  C e n t r a l  D i s t r i c t  o f  P a p u a  a n d  t h e  

a c c u s e d ,  a much y o u n g e r  man, a l a b o u r e r  f r o m  t h e  

H i g h l a n d s .  I t  i s  u n d i s p u t e d  t h a t  D e b o z i n a ,  s h o r t l y  

b e f o r e  mid-day o n  t h e  d a y  i n  q u e s t i o n ,  w e n t  t o  t h e  

p a r t  o f  t h e  p l a n t a t i o n  w h e r e  t h e  a c c u s e d  was w o r k i n g ,  

f o u n d  t h a t  h e  h a d  f a i l e d  t o  c u t  a n d  t a p  o n e  o f  t h e  

r u b b e r  t r ees ,  a m a t t e r ,  a p p a r e n t l y ,  o f  some 

i m p o r t a n c e ,  f o r  t h e  t r ees  w e r e  a l l  n o t e d  o n  t h e  

p l a n t a t i o n  r e c o r d s ,  h e  t h a n  u p b r a i d e d  t h e  a c c u s e d  f o r  

n e g l e c t i n g  h i s . . d u t y ,  a n d  t h e  a c t  a l l e g e d  t h e n  t o o k  

p l a c e  b e t w e e n  t h e  two men. D e b o z i n a  swore i n  

e v i d e n c e  t h a t  t h e  p r i s o n e r  was t h e  i n s t i g a t i n g  p a r t y ,  

b u t  b e c a u s e  o f  my a s s e s s m e n t  o f  h im a s  a w i t n e s s  I do 

n o t  a c c e p t  t h i s  e v i d e n c e .  On t h e  n e x t  d a y  i t  i s  

i m p o r t a n t  t o  n o t e  t h a t  when q u e s t i o n e d  by S u b - I n s p e c t o r  

T a l i  a n d  a s k e d  why h e  a l l o w e d  t h e  a c t  t o  b e  d o n e  upon 

h im ,  t h e  a c c u s e d  s a i d  t h a t  h e  was a f r a i d  t h a t  D e b o z i n a  

w o u l d  r e p o r t  h im t o  t h e  m a n a g e r  o f  t h e  p l a n t a t i o n .  The  

o t h e r  r e l e v a n t  e v i d e n c e  c o n s i s t s  o f  a  s imi lar  a c c o u n t  

by t h e  a c c u s e d  man i n  a r e c o r d  o f  i n t e r v i e w  t a k e n  o n  

2 2 n d  O c t o b e r ,  1 9 7 1  by C o n s t a b l e  Micah  Thomas a t  t h e  

B o r o k o  P o l i c e  S t a t i o n .  T h e  a c c u s e d ' s ~ s t o r y  was t h a t  

D e b o z i n a  made t h e  a p p r o a c h ,  b u t  h e  a d m i t t e d  t h a t  h e  

d i d  n o t  go away f r o m  D e b o z i n a .  He was  a s k e d  d i d  h e  

a g r e e  t o  w h a t  D e b o z i n c  h a d  d o n e  t o  him a n d  h e  

a n s w e r e d  "No". He was f u r t h e r  a s k e d ,  "Uhy d i d  y o u  

p e r m i t  him t o  h a v e  c a r n a l  k n o w l e d g e  w i t h  y o u ? "  a n d  

h e  a n s w e r e d  "I was  f r i g h t e n e d  b e c a u s e  h e  g o t  a k n i f e  

w i t h  him and  i n  my o p i n i o n .  i f  I ~ - f u i 3 d  t o  p e r h i  h&m h e  



m i g h t  harm me w i t h  t h e  k n i f e " .  8 u t  t h e  a c c u s e d  

a d m i t t e d  t h a t  D e b o z i n a  d i d  n o t  s a y  h e  would  u s e  t h e  

k n i f e ,  t h e r e  was no s t r u g g l e ,  h e  m e r e l y  s t o o d  s t i l l  

a n d  l e t  D e b o z i n a h a v e  hisway,There i s  no r e a s o n  t o  d o u b t  

t h a t  D e b o z i n a  d i d  h a v e  a k n i f e ,  f o r  a p o c k e t  k n i f e  

was f o u n d  i n  h i s  s h o r t s  i m m e d i a t e l y  a f t e r  t h e  

i n c i d e n t .  

No e v i d e n c e  was c a l l e d  on  b e h a l f  o f  t h e  

a c c u s e d .  

The  l e a r n e d  Crown P r o s e c u t o ' r  s u b m i t t e d  t h a t  

t h e  word I ipe rmi t f l  u n d e r  s . 2 0 8  o f  t h e  Code  i s  t o  b e  

g i v e n  t h e  m e a n i n g ,  a c c o r d i n g  t o  t h e  O x f o r d  

D i c t i o n a r y ,  o f  l 3 a l l o w ,  s u f f e r ,  g i v e  l e a v e ,  n o t  

p r e v e n t " ,  wh ich  was t h e  m e a n i n g  g i v e n  t o  t h e  word 

" p e r m i t "  as u s e d  i n  t h e  V i c t o r i a n  Road T r a n s p o r t  

R e g u l a t i o n  Act, s , 3 9 ( l ) ( c ) ,  by H e r r i n g ,  C.J. i n  

(1) .  

The  l e a r n e d  P r o s e c u t o r ' s  s u b m i s s i o n  was t h a t  

o n c e  t h e  e v i d e n c e  s u p p o r t s  t h e  c o n c l u s i o n  t h a t  t h e  

a c c u s e d  man d i d  p e r m i t  t h e  a c t  t o  b e  d o n e  w i t h i n  t h a t  

m e a n i n g  o f  t h e  word ,  t h e  o n l y  d e f e n c e  w h i c h  c o u l d  be  

s a i d  t o  b e  r a i s e d  on  t h e  f a c t s  o f  t h i s  c a s e  i s  t h e '  

d e f e n c e  o f  c o m p u l s i o n  u n d e r  s . 3 1 ( 4 )  o f  t h e  C o d e ,  wh ich  

p r o v i d e s  t h a t  a p e r s o n  i s  n o t  c r i m i n a l l y  r e s p o n s i b l e  

f o r  a n  a c t  o r  o m i s s i o n ,  i f  h e  d o e s  o r  a r k i t s  t o  d o  t h e  

a c t  u n d e r  a n y  o f  t h e  f o l l o t u i n g  c i r c u m s t a n c e s ,  v i z  - 
when h e  d o e s  o r  o m i t s  t o  d o  t h e  a c t  i n  o r d e r  t o  s a v e  

h i m s e l f  f r o m  i m m e d i a t e  d e a t h  o r  g r i e v o u s  b o d i l y  harm 

t h r e a t e n e d  t o  b e  i n f l i c t e d  upon him by some p e r s o n  

a c t u a l l y  p r e s e n t  a n d  i n  a p o s i t i o n  t o  e x e c u t e  t h e  

t h r e a t s ,  a n d  b e l i e v i n g  h i m s e l f  t o  b e  u n a b l e  o t h e r w i s e  

t o  e s c a p e  t h e  c a r r y i n g  o f  t h e  t h r e a t s  i n t o  e x e c u t i o n .  

The l e a r n e d  P r o s e c u t o r  t h e n  s u b m i t t e d  t h a t  h a v i n g  

r e g a r d  t o  t h e  f a c t  t h a t  t h e  k n i f e  was f o u n d  i n  

D e b o z i n a ' s  s h o r t s ,  t h e  a b s e n c e  o f  a n y  t h r e a t  by 

D e b o z i n a  t o  u s e  i t ,  a n d  t h e  f a c t  t h a t  t h e  a c c u s e d  

c o u l d  e a s i l y  h a v e  r u n  away f r o m  D e b o z i n a ,  t h e  C o u r t  

s h o u l d  b e  s a t i s f i e d  beyond  r e a s o n a b l e  d o u b t  t h a t  t h a t  

d e f e n c e  h a s  b e e n  e x c l u d e d .  

pp 

(1) . ( 1 9 5 4 )  U.L.R. 541 a t  544 



Mr. O ' N e i l l  s u b m i t t e d  t h a t  t h e  word " p e r m i t i i  s h o u l d  

be  g i v e n  t h e  m e a n i n g  o f  c o n s e n t ,  s o  t h a t  i t w a s  n o t  n e c e s s a r y  

f o r  t h e  a c c u s e d  t o  go  s o  f a r  as t o  r a i s e  a d e f e n c e  u n d e r  

s . 3 1 ( 4 )  ( s u p r a ) .  He r e l i e d  upon a p a s s a g e  f rom t h e  judgmen t  

o f  D i x o n ,  J .  ( a s  h e  t h e n  was) i n  Proudman ( 2 ) .  I n  
t h a t  c a s e  i t  was h e l d  k h a t  on  a c h a r g e  u n d e r  s ; 3 0  o f  t h e  

Road T r a f f i c  A c t  o f  S o u t h  A u s t r a l i a  t o  p e r m i t  an u n l i c e n s e d  

p e r s o n  t o  d r i v e  a m o t o r  v e h i c l e  on a r o a d ,  p r o o f  t h a t  t h e  

d e F e n d a n t  knew t h a t  t h e  d r i v e r  was d i c e n s e d  was n e c e s s a r y .  

Upon a n  a p p l i c a t i o n  o f  s p e c i a l  l e a v e  t o  a p p e a l  a g a i n s t  t h e  

c o n v i c t i o n ,  t h e  a p p l i c a n t ' s  c o n t e n t i o n ,  H i s  Honour s t a t e d ,  

was " b a s e d  upon t h e  g r o u n d  t h a t  t h e  v e r y  i d e a  o f  p e r m i s s i o n  

c o n n a t e s  k n o w l e d g e  af o r  a d v e r t a n c e  t o  +,he act  o r  t h i n g  

p e r m i t t e d .  I n  o t h e r  w o r d s ,  you c a n n o t  p e r m i t  w i t h o u t  

c o n s e n t i n g  a n d  c o n s e n t  i n v o l v e s  .a c o n s c i o u s n e s s  o r  u n d e r -  

s t a n d i n g  o f  t h e  a c t  o r  c o n d u c t  t o  w h i c h  i t  is  d i r e c t e d .  Be 

i t  s o , "  I t  t h u s  a p p e a r s  t h a t  His Honour  a c c e p t e d  t h a t  p a r t  

o f  t h e  s u b m i s s i o n  as s o u n d ,  b u t  i t  was h e l d  t h a t  i t  was 

i n a p p l i c a b l e  u p o n  t h e  a c t u a l  t e r m s  o f  t h e  l e g i s l a t i o n .  

The  o t h e r  a u t h o r i t y  r e l i e d  upon by Mr. O r N e i l 1  i s  

t h e  c a s e  o f  Dimes 1 3 ) ;  T h a t  was a  c a s e  i n  w h i c h  t h e  

a p p e l l a n t ,  who upon i n d i c t m e n t  was a c c u s e d  o f  t h e  r a p e  o f  

h i s  s i s t e r ,  was f o u n d  g u i l t y  o f  i n c e s t ,  a n d  t h e  q u e s t i o n  

was  w h e t h e r  t h e  p r o s e c u t r i x  was a c o n s e n t i n g  p a r t y  s o  a s  

t o  make h e r  a n  a c c o M p l i c e ,  w i t h  t h e  c o n s e q u e n c e  t h a t  h e r  

e v i d e n c e  was r e q u i r e d  t o  b e  c o r r o b o r a t e d .  . I t  was  h e l d  t h a t  

i t  was n o t  n e c e s s a r i l y  i m p l i e d  f r o m  t h e  v e r d i c t  t h a t  t h e  

p r o s e c u t r i x  ?]as a c o n s e n t i n g  p a r t y  s o  as  t o  make h e r  a n  

a c c o m p l i c e .  The  p a s s a g e  ~f t h e  judgmen t  upon w h i c h  r e l i a n c e  

i s  p l a c e d  i n  t h i s  C o u r t  i s  a s  f o l l o w s ,  "The  j u r y  f o u n d  t h a t  

t h e r e  was n o t  s u f f i c i e n t  e v i d e n c e  t h a t  s h e  was r a p e d ,  b u t  

t h e y  d i d  n o t  f i n d  t h a t  s h e  w i t h  c o n s e n t  p e r m i t t e d  t h e  

a p p e l l a n t  t o  h a v e  c a r n a l  k n o w l e d g e  o f  h e r .  Ule do  n o t  a g r e e  

w i t h  Mr. L e y c e s t e r  t h a t '  t h e  m e r e  o a t h  o f  . t h e  p r o s e c u t r i x  

t h a t  s h e  r e s i s t e d  t o  t h e  b e s t  o f  h e r  s t r e n g t h  p r e v e n t s  h e r  

f r o m  ' b e i n g  a n  a c c o m p l i c e .  I t  was o p e n  t o  t h e  j u r y  t o  

b e l i e v e  t h a t  s h e  o f f e r e d  s o n e r e s i s t a n c e  a n d  e v e n t u a l l y  

s u b m i t t e d ,  w i t h o u t  c o n s e n t i n g  i n  t h e  s e n s e  o f  a c t i n g  o f  h e r  

own f r e e  w i l l .  T h e r e  i s  a d i s t i n c t i o n  b e t w e e n  s u b m i s s i o n  

a n d  permiss ion" .  ( p a g e  4 6 ) .  T h i s  s t a t e m e n t  o f  t h e  law i s  

more  r e l e v a n t  t o  t h e  f a c t s  o f  the  p r e s e n t  c a s e .  I t  c a r r i e s  
g r e a t  w e i g h t  as i t  was - d e l i w e r e d b y  H a m i l t o n ,  J., who l a t e r  

became L o r d  Sumner .  ----- - - 

( 2 )  ( 1 9 4 3 )  67 C . L . R .  536 

( 3 )  f19?1-??) 7 r r .  Aoo. R .  13 



' I n  my o p i n i o n  t h e  word l l p e r m i t "  i n  s .208  o f  t h e  

Code s h o u l d  b e  s i m i l a r l y  i n t e r p r e t e d  a s  c o n n o t i n g  c o n s e n t  as 
d e f i n e d  by t h e  two e m i n e n t  j u d g e s  i n  t h e  c a s e s  c i t e d .  Thus 

i t  is n o t  s u f f i c i e n t  f o r  t h e  Crown t o  e s t a b l i s h  beyond 

r e a s o n a b l e  d o u b t ,  m e r e l y  t h a t  t h e  a c c u s e d  man a l l o w e d  o r  

s u f f e r e d ,  o r  d i d  n o t  p r e v e n t  t h e  a c t  b e i n g  c o m m i t t e d  upon 
I him; . - tha -&rownmus<. .go  f u r t h e r  and show t h a t  t h e r e  was 
. . .. . . ... . p e r m i s s i o n  i n  t h e  sense - . - tha t  . . the .. a c c u s e d  .. . . c o n s e n t e d  ..... .~ i n  t h e  

s e n s e  o f  a c t i n g  o f  h i s  own f r e e  w i l l .  I f  t h e  C o u r t  i s  
.. . 

l e f t  i n  d o u b t  t h a t  t h e r e  was no more t h a n  submiss iaw-on- . - - - '  

t h e  p a r t  o f  t h e  a c c u s e d  man t h e n  t h e  c h a r g e  is. n o t  made 

out..  

Normal ly  when t h e  a c c u s e d  man d o e s  n o t  g i v e  e v i d e n c e  

. t h e  .Court  - is s l o w  t o  a c t  upon m a t t e r s   of^-exculpatjon -which 

a r e r e f e r r e d  t o  i n  a prev io .ua  s t a t e m e n t  made by him which i s  

a d m i t t e d  i n  e v i d e n c e .  - .  However, t h e r e  i s  no d i s p u t e  t h a t  

D e b o z i n a  was t h e . " - k o s s - b o i l ' , t h a t  t h e  a c c u s e d  was a  much 

younger  manr and  t h a t  Deboz ina  had d i s c o v e r e d  t h e  a c c u s e d  

i n  a  n e g l e c t  o f  d u t y ,  s o  t h a t  i t  would b e  n a t u r a l  f o r  t h e  

a c c u s e d  man t o  be  a f r a i d  t h a t  h e  would b e  r e p o r t e d  t o  t h e  

manager  and  t h u s  g e t  i n t o  t r o u b l e .  I am n o t  i m p r e s s e d  by 

t h e  s u b m i s s i o n  t h a t  t h e  a c c u s e d  migh t  have  been a f r a i d  o f  

p e r s o n a l  v i o l e n c e  b u t  i n  a l l  t h e  c i r c u m s t a n c e s  o f  t h i s  c a s e  

I am l e f t  i n  d o u b t  w h e t h e r  t h e  a c c u s e d  man d i d  more t h a n  

s u b m i t  t o  t h e  act  done  by Deboz ina ,  and  a c c o r d i n g l y ,  i n  my 

judgment ,  h e  i s  e n t i t l e d  t o  an a c q u i t t a l .  

S o l i c i t o r  f o r  t h e  Accused - U.A. L a l o r ,  P u b l i c  S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Crown - P.J .  C l a y ,  Crown S o l i c i t o r  


