
I N  THE SUPREME COURT CORAM: PRENTICE, J. 

OF PAPUA NEW GUINEA ) Wednesday, 

20 th  December, 1972. 

I N  THE MATTER of  an a p p l i c a t i o n  t o  t h e  Mininq 

Warden a t  Wau by Michael James Leahy 
f o r  a  S p e c i a l  Minina Easement. 

S p e c i a l  case  s t a t e d  bv t h e  Minina Warden. 

1972 - On t h i s  m a t t e r  be ing  c a l l e d  on f o r  h e a r i n g  a t  

sep Wau, t h e r e  was an appearance  on beha l f  o f  n a t i v e  ob jec -  

WAU t o r s  by t h e  P u b l i c  S o l i c i t o r ;  b u t  no appearance  by o r  - 
on beha l f  of e i t h e r  M. J, Leahy t h e  o r i g i n a l  a p p l i c a n t ,  

20 
o r  of t h e  Mining Warden - though bo th  t h e s e  gentlemen 

PORT 
MORESBY were p r e s e n t  i n  c o u r t  throughout  t h e  h e a r i n g .  

P r e n t i c e  M r .  T u t h i l l  immediately sought  an o r d e r  g iv -  
J. i n g  l e a v e  t o  t h e  Admin i s t r a t ion  t o  i n t e r v e n e  a s  a  p a r t y ,  

under  Order 3 ,  Rule 11 of  t h e  Supreme Cour t  Rules. So 

f a r  a s  r e l e v a n t ,  t h a t  r u l e  p r o v i d e s :  - "The Court  o r  a  
Judge may, a t  any s t a g e  of  t h e  p roceed ings ,  e i t h e r  upon 

o r  wi thou t  t h e  a p p l i c a t i o n  of  e i t h e r  p a r t y ,  and on such 

terms a s  may appear  t o  t h e  Cour t  o r  Judge t o  b e  j u s t ,  

o r d e r  . . L . .  t h a t  t h e  names of any pe r son  who ought  t o  

have been j o i n e d ,  o r  whose p r e s e n c e  b e f o r e  t h e  Cour t  
be n e c e s s a r y  i n  o r d e r  t o  e n a b l e  t h e  Cour t  e f f e c t u a l l y  
and comple te ly  t o  a d j u d i c a t e  upon and s e t t l e  a l l  ques-  

t i o n s  involved i n  t h e  cause  o r  m a t t e r ,  b e  added, e i t h e r  

a s  p l a i n t i f f s  o r  de fendan t s . "  The r u l e  does n o t  appear  

s u i t  i n  mind; b u t  has been a p p l i e d  I unders t and  a s  
governing a l l  m a t t e r s  on t h e  c i v i l  s i d e  of  t h e  Cour t .  

A s  bo th  counsel  were adamant t h a t  an i n s t a n t  

d e c i s i o n  was p r e f e r r e d  a s  it was wished t h a t  t h e  m a t t e r  
be d i sposed  o f ,  I gave a  d e c i s i o n  t h a t  I was o f  t h e  

op in ion  t h a t  t h e  p resence  o f  t h e  Admin i s t r a t ion  b e f o r e  
t h e  Court  may be n e c e s s a r y  i n  o r d e r  t o  enab le  t h e  Cour t  
e f f e c t u a l l y  and comple te ly  t o  a d j u d i c a t e  and s e t t l e  a l l  

q u e s t i o n s  invo lved  i n  t h e  c a u s e ;  I t h e r e f o r e  o rde red  

t h a t  t h e  Admin i s t r a t ion  have l e a v e  t o  appear  a s  a  p a r t y  

t o  t h i s  r e f e r e n c e  by way o f  s t a t e d  c a s e ,  i n  t h e  e x e r c i s e  
of  my discretion. I was of t h e  o p i n i o n  based upon t h e  



a f f i d a v i t  o f  Donald S t e w a r t  Grove o f  7 t h  September, 1972, 

p u t  b e f o r e  t h e  C o u r t ,  t h a t  i n s o f a r  a s  t h e  A d m i n i s t r a t i o n  

had g r a n t e d  75 mining tenements  and 18 s p e c i a l  mining easc-  
ments ,  it may be  s a i d  t o  b e  a  m a t e r i a l l y  i n t e r e s t e d  p a r t y  

t h a t  should  b e  h e a r d  s o  t h a t  complete j u s t i c e  may b e  done. 

It was s a i d  t h a t  t h e  q u e s t i o n  o f  whe the r  any s l u i c i n g  

c l a i m s ,  such  a s  had been g r a n t e d  by t h e  A d m i n i s t r a t i o n ,  

were v a l i d ,  became d i r e c t l y  invo lved .  The power o f  t h e  
A d m i n i s t r a t o r  t o  g r a n t  s p e c i a l  mining casements  and conse-  
q u e n t l y  t o  c h a r g e  r e n t  on mining tenements  was be ing  

cha l l enged  - t h e  answer t o  t h e  q u e s t i o n  migh t  d i s r u p t  and 
i m p a i r  mining development i n  t h e  c o u n t r y .  

I n  Amon v. Raphael Tuck & Sons Ltd. ( 1 )  Dev l in  J. 

( a s  he  t h e n  was)  cons ide red  t h e  comparable E n g l i s h  r u l e  was 
t o  be  r ead  narrowly-; s o  t h a t  it was n o t  a  m a t t e r  of t h e  
C o u r t ' s  d i s c r e t i o n  - no p a r t y  shou ld  b e  jo ined  u n l e s s  i t  was 

n e c e s s a r y  t o  do s o  t o  make him bound by t h e  r e s u l t .  Th i s  

was d i sapproved  by Lord Denning ( G u r t n e r  v ,  C i r c u i t  ( 2 ) )  who 

h e l d  t h e  Cour t  had a d i s c r e t i o n  t o  j o i n  a  t h i r d  p a r t y  where 
t h e  d e t e r m i n a t i o n  of t h e  d i s p u t e  would d i r e c t l y  a f f e c t  him 
i n  h i s  l e g a l  r i g h t s  o r  pocket .  Lord Diplock i n  t h a t  c a s e ,  

w h i l e  i n t e r p r e t i n g  t h e  r u l e  more wide ly  t h a n  Devl in  J., does 

n o t  appea r  t o  have gone a s  f a r  a s  Lord Denning. Hc enunci -  

a t e d  t h a t  n a t u r a l  j u s t i c e  r e q u i r e s  t h a t  a  pe r son  t o  be  bound 

by a judgment i n  an a c t i o n  brought  a g a i n s t  a n o t h e r ,  and 
d i r e c t l y  l i a b l e  t o  t h e  p l a i n t i f f  on t h a t  judgment, s h o u l d  be  

e n t i t l e d  t o  be  heard  i n  t h e  p roceed ings  i n  which judgment i s  

sought  t o  be  o b t a i n e d .  Lord Salmon was a b l e  t o  a g r e e  w i t h  

bo th  judgments and t h e r e f o r e  presumably found l e a v e  t o  i n t e r -  
vene n e c e s s a r y  i n  t h a t  c a s e  on t h e  nar rower  b a s i s  propounded 

by Lord Diplock.  I n  Vanderve l l  v .  In l and  Revenue Commis- 

s i o n e r s  (31, Lord Denning propounded t h e  t e s t  o f  whether  t h e  
a d d i t i o n  of t h e  p a r t y  was a  j u s t  and conven ien t  course.  
Sachs and Karminski ,  L . J . J .  agreed  i n  d i sapprov ing  t h e  

"narrow tes t"  o f  Devlin,  J. 

However, i n  t h e  House o f  Lords,  i n  V a n d e r v e l l r s  
case, t h e  C o u r t  o f  Appea l ' s  d e c i s i o n  a l l o w i n g  t h e  j o i n d e r  o f  

t h e  In land  Revenue Commissioners was r e v e r s e d  on t h e  ground 

( h e l d  by  a m a j o r i t y )  a s  J under s t and  t h e  d e c i s i o n ,  t h a t  
t h e r e  was no j u r i s d i c t i o n , i n  t h e  Cour t  t o  a d j u d i c a t e  on t h e  

p a r t i c u l a r  i s s u e  between Commissioner and s u b j e c t  a s  t o  t a x  

(1) (1956)  1 Q.B. 357 
2 Q.B. 587 a t  p .  595 
2 A l l  E . R .  37 



l i a b i l i t y .  C e r t a i n  of t h e  Law Lords w h i l e  adher ing  t o  t h e  

n o t i o n  t h a t  t h e  r e l e v a n t  Engl ish  r u l e  should  be g iven a  
wide i n t e r p r e t a t i o n ,  cons ide red  t h a t  Lord Denningls  dictum 

i n  t h e  Court  of  Appeal could n o t  be suppor ted .  By i n f e r -  

ence t h e y  would presumably n o t  s u p p o r t  h i s  d ic tum i n  
Gur tne r  v. C i r c u i t  ( 4 )  ( s u p r a )  e i t h e r .  

In  t h e  r e s u l t  I am i n  some doubt a s  t o  how I 

should be r u l e d  and guided by t h e  Eng l i sh  c a s e  law. I 
n o t e  t h a t  my b r o t h e r  F r o s t  al lowed t h e  a d d i t i o n  of 
Bouga inv i l l e  Copper P ty .  Ltd. a s  a  p a r t y  i n  T e o r i  Tau v. 

The Admin i s t r a t ion  (5 ) .  H i s  Honour found himsel f  a s s i s t e d  

by Buckley J . ' s  r e a d i n g  down of Gur tne r  v .  C i r c u i t  ( 6 )  

( s u p r a ) ,  and by Wynn-Parry J . ' s  d e c i s i o n  i n  D o l l f u s  Mieq 

e t  Comwa~nie S.A. v. Bank of Ensland ( 7 ) ,  i n  coming t o  t h e  
conclus ion t h a t  t h e  Court  had a wide d i s c r e t i o n .  S i n c e  

t h a t  d e c i s i o n  of  His Honour, Buckley J . 's  d e c i s i o n  has  

been s u c c e s s i v e l y  r e v e r s e d  i n  t h e  Cour t  of  Appeal (8 ) ,  and 

r e s t o r e d  i n  t h e  House of  Lords ( 9 ) .  

I n o t e  a  d i f f e r e n c e  between t h e  Eng l i sh  r u l e  and 

t h a t  of  o u r  Cour t .  When t h e  former  was be ing  c o n s i d e r e d  
by Wynn-Parry J. i n  1951 it t h e n  r e a d  ( a s  does  t h a t  o f  

t h i s  Cour t )  "o r  whose p resence  b e f o r e  t h e  Cour t  mav be 
necessa ry  t o  . . . ." (emphasis mine) ;  b u t  it was be ing  con- 
s i d e r e d  by t h e  House of  Lords i n  V a n d e r v e l l ' s  c a s e  ( 1 0 )  

( s u p r a )  i n  i t s  p r e s e n t  Eng l i sh  form, namely "whose p resence  

b e f o r e  t h e  Cour t  & n e c e s s a r y  . . . . I 1  I c o n s i d e r  t h a t  t h e  

o l d e r  form p o s s i b l y  a l lows a  g r e a t e r  l a t i t u d e  t o  t h e  Court  
i n  t h a t  it i s  n o t  e s s e n t i a l  f o r  t h e  Cour t  t o  conclude 
p o s i t i v e l y ,  t h a t  t h e  a p p l i c a n t ' s  p resence  & necessa ry .  

A t  t h e  p o i n t  a t  which I was r e q u i r e d  t o  r u l e  I was faced  

w i t h  t h e  p r o s p e c t  of having d i f f i c u l t  p o i n t s  o f  l a w  which 

were s a i d  t o  go t o  t h e  f o u n d a t i o n s  of  t h e  Mining Ordinance ,  
p u t  t o  me w i t h  argument o n l y  from one of t h e  i n t e r e s t e d  
p a r t i e s .  I n  t h e s e  c i rcumstances  I came t o  t h e  c o n c l u s i o n  

t h a t  t h e  p r e s e n c e  o f  t h e  A d m i n i s t r a t i o n  may be ,  i n  t h e  
s e n s e  of "may become" n e c e s s a r y  t o  e n a b l e  t h e  Cour t  e f f e c -  

t u a l l y  and comple te ly  t o  a d j u d i c a t e .  I adhere  t o  my de- 
c i s i o n  and am prepared  t o  s a y  now a f t e r  h e a r i n g  t h e  f u l l  

argument on t h e  main p o i n t  and s tudy ing  t h e  c a s e s  c i t e d  t o  

me, t h a t  a t  t h e  p o i n t  of  t i m e  of  my i n t e r l o c u t o r y  judgment 
- it "was necessa ry . "  

. . 
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I may s a y  t h a t  I was, and am, q u i t e  unable  - to  
app rec i a t e  why t h e  Crown S o l i c i t o r  could n o t h a v e  arranged 

r ep re sen t a t i on  on behalf  of t h e  Mining Warden, who r e f e r r e d  
t h e  Spec i a l  Case, and had t h e  p o i n t s  thought e s s e n t i a l - b y  

t h e  Administrat ion duly argued i n  t h a t  capac i ty .  -However,-. 

i t  was p l a i n  t h i s  was no t  going t o  be done; and my dec is ion  
had t o  be taken accordingly.  

. . 

In  t h e  event  of t h e  o b j e c t o r s '  success  i n  t h i s  

case ,  it appears t o  me t h a t  t h e  r i g h t s  of t h e  Administra- 
t i o n  i n  regard t o  g ran t s  and r e se rva t ions  made i n  favour  

and a g a i n s t  o t h e r  persons w i l l  be  a f f ec t ed .  The s i t u a t i o n  

here seemed c l o s e  t o  t h a t  ob ta in ing  i n  Esauimalt and 
(11) when t h e  Attorney- 

General was added a s  a  defendant apparen t ly  a g a i n s t  h i s  
w i l l .  

Having a r r i v e d  a t  t h e  s i t u a t i o n  where both s i d e s  

of t h e  argument could be pu t ,  I found myself as ton ished  by 
t h e  next development. Before M r .  Loveridge could make h i s  

submissions, M r .  T u t h i l l  f o r  t h e  Administrat ion submitted 

t h a t  t h e  Court had no j u r i s d i c t i o n  t o  hear  t h e  case ,  a s  
t h e  Mining Warden had no j u r i s d i c t i o n  t o  submit t h e  case  
(an argument which could have been p u t  on behalf  of t h e  

warden). Having obtained t h e  r i g h t  t o  be  heard,  t h e  Ad- 

m i n i s t r a t i o n  now s a i d ,  nobody should be heard. The man i n  
t h e  s t r e e t  would I th ink ,  l i k e  myself ,  be so s t a r t l e d  a t  

t h e  e f f r o n t e r y  of such a  swi tch  of p o s i t i o n s ,  t h a t  he would 

have d i f f i c u l t y  i n  desc r ib ing  it as  o t h e r  than chicanery.  

It seems hard ly  calculatecl  t o  i n s p i r e  r e spec t  f o r  t h e  ad- 
m i n i s t r a t i o n  of t h e  law. 

T u t h i l l  f i rs t  r e l i e d  O/I an o ld  dec i s ion  of 
Stevens v. Barn@ ( 1 2 ) ,  t o  e s t a b l i s h  t h a t  t h e  type  of 

s p e c i a l  case  3 e r e  s t a t e d  was no t  of t h e  kind t h a t  can be 
asked. In t h a t ' c a s e  t h e  New South Wales F u l l  Court i n  
e f f e c t  held  t h a t  a  Warden could no t  submit a  ques t ion  i n  a  

form such a s  "Have I j u r i s d i c t i o n  t o  proceed?" It was 

he ld  t h a t  once a j u r i s d i c t i o n  p o i n t  were taken t h e  Warden 
must decide t h e  p o i n t  and t h e r e a f t e r  be c o r r i g i b l e  e i t h e r  
by way of mandamus o r  p roh ib i t i on .  The case  had been 
s t a t e d  under Sec. 79 of t h e  1874 Mining Act, and t h e  r e l e -  

vant  s e c t i o n  no longer  appears  i n  t h e  p re sen t  New South 
Wales Mining Act of 1906-1952. I am unable t o  recover  t h e  

t e x t  of t h i s  s e c t i o n  and accordingly am unable t o  e x t r a c t  



a s s i s t a n c e  from t h e  d e c i s i o n .  It does n o t  a p p e a r - t o  me 

t h a t  t h e  case  h e r e  h a s  been s t a t e d  i n  an o b j e c t i o n a b l e  

form, 

M r ,  T u t h i l l  t h e n  submits  t h a t  t h e  p r e s e n t  s e c -  

t i o n  i n  t h e  New Sou th  Wales Act d e a l i n g  w i t h  t h e  s t a t i n g  
of c a s e s ,  namely Sec. 168, seems t o  p r e f a c e  an a c t u a l  de -  

t e r m i n a t i o n  t o  t h e  a p p l i c a t i o n  f 0 r . a  case  t o  be s t a t e d .  

The p a r t i e s  a r e  c a l l e d  t h e  a p p e l l a n t  and respondent  

r e s p e c t i v e l y  (Subsec. ( 2 ) ) .  There i s  no p r o v i s i o n  i n  New 
South  Wales f o r  t h e  s t a t e m e n t  of  a . c a s e  w h i l s t  p roceed ings  

a r e  i n  p r o g r e s s .  I n s o f a r  a s  t h e  c a s e  can be s t a t e d  by way 

of appea l  i n  New South  Wales i t  can b e  s t a t e d  o n l y  i n  
t h o s e  proceedings  which end i n  a  de te rmina t ion .  C a r e f u l  

d i s t i n c t i o n  t h e r e f o r e  has  t o  be made between t h o s e  func-  

t i o n s  o f  t h e  Warden which a r e  mere ly  a d m i n i s t r a t i v e  o r  

m i n i s t e r i a l  and t h o s e  which a r e  j u d i c i a l .  The former  

i s s u e  o n l y  i n  recommendations o r  r e p o r t s  t o  t h e  a p p r o p r i -  
a t e  M i n i s t e r ,  n o t  i n  d e t e r m i n a t i o n s .  The d e c i s i o n s . i n  
Wallamine C o l l i e r y  P ly .  L td ,  v .  Cam & Sons P t y .  Ltd. ( 1 3 )  

and Minera l s  Recovery P t y .  Ltd. v. Broken H i l l  P r o p r i e t a r v  

Co. Ltd. (14) e s t a b l i s h e d  t h a t  t h e r e  can b e  no appea l  by  

s t a t e d  c a s e  from t h e  e x e r c i s e  of  m i n i s t e r i a l  power such a s  
i s  e n t a i l e d  i n  g r a n t i n g  o r  r e f u s i n g  a u t h o r i z a t i o n  t o  e n t e r  

and s e a r c h  under  Sec .  70A o f  t h e  New South  Wales Act  ( t h e  

VWlaminets  case-  ( 1 5 )  ( s u p r a )  ), o r  i n  e n t e r t a i n i n g  a com- 

p l a i n t  a s  t o  non-compliance w i t h  l a b o u r  c o n d i t i o n s  Sec. 

124A ( t h e  M i n e m l s  Recovery c a s e  ( 1 6 )  ( s u p r a )  ) ,  o r  an 

a p p l i c a t i o n  f o r  suspens ion  of  l a b o u r  c o n d i t i o n s  under  
Sec.  113  ( a s  a f f e c t e d  by r e g u l a t i o n s  s i n c e  1965) ;  none o f  
which a r e  "proceedings  i n  a  Warden's Court"  w i t h i n  t h e  

meaning o f  Sec. 168. S i m i l a r l y  i n  Queensland,  it has  been 

h e l d  t h a t  a  Warden r e c o r d i n g  and r e p o r t i n g  on a p p l i c a t i o n s  

f o r  mining l e a s e s  was mere ly  e x e r c i s i n g . m i n i s t e r i a 1  func-  
t i o n s  (R. v .  Minins Warden a t  Herber ton ,  Ex o a r t e  LeGrand 

( 1 7 ) ) ,  

The New Guinea s e c t i o n  ( 1 0 1 )  does n o t  r e q u i r e  a  

"de te rmina t ion"  b e f o r e  a  r e f e r e n c e ;  b u t  i t  does p r o v i d e  
t h a t  r e f e r e n c e s  may be made " in  any proceeding b e f o r e  a 

Wardents Cour t"  (an excep t ion  e x i s t i n g  where t h e  d e c i s i o n  
i s  made a  f i n a l  o n e ) .  Inasmuch a s  i t  c o n t a i n s  t h e  words 
" i n  such c a s e s  no f i n a l  o r d e r  s h a l l  b e  made i n  r e s p e c t  of 

S t .  R. N.S.W. 1 5 
85 W.N. (N.S.w.7 1 
S t .  R. N S.W. 1 5 
85 W . N .  {N.S.W.? 1 



any m a t t e r  on which such q u e s t i o n  is  r e s e r v e d  u n t i l  such  

op in ion  (o f  t h e  Judge)  i s  g iven ;"  it i s  submi t t ed  t h a t  

t h i s  contempla tes  t h a t  t h e  "proceedings" be ing  provided f o r  
a r e  t h o s e  which i s s u e  i n  an o r d e r .  Those b e f o r e  t h e  Warden 
under  Sec. 64 do n o t  r e su l t  i n  an order, b u t  i n  a r e p o r t  t o  

t h e  Admin i s t r a to r  and t r a n s m i s s i o n  of  t h e  f i l e  t o  t h e  

S e c r e t a r y  f o r  Mines, whereupon t h e  Admin i s t r a to r  may g r a n t  

o r  r e f u s e  t h e  a p p l i c a t i o n ,  

M r .  Loveridge s a y s . t h a t  t h e  h e a r i n g  by t h e  Warden 

i s  n e v e r t h e l e s s  a  proceeding,  because  by Sec. 64C(4) it 
m u s t  be h e l d  i n  open c o u r t ,  and t h e r e o n  t h e  Warden has  a l l  

t h e  powers of  a  Warden's Court .  With r e s p e c t  I should  

t h i n k  t h a t  t h e  r e f e r e n c e  t o  having t h e  powers o f  a  Warden's 

Cour t  may i n d i c a t e  t h a t  t h e  Warden when s o  conduct ing  a  
heari.ng i s  & s i t t i n g  a s  a  Warden's Court .  He submits  

t h a t  t h e  t r a n s m i s s i o n  by t h e  Warden of h i s  r e p o r t   which.^ 

r e q u i r e s  t h e  S e c r e t a r y  and t h e  A d m i n i s t r a t o r  t o  do some- 

t h i n g ,  i s ' e q u i v a l e n t  t o  an "o rde r"  of  t h e  Warden. I am 

unab le  t o  a c c e p t  t h i s  submiss ion,  I am of  t h e  op in ion  t h a t  
t h e  "proceedings" contempla ted  by Sec. 1 0 1  i n v o l v e  t h e  u s e  
of j u d i c i a l  f u n c t i o n s  which i s s u e  i n  a  f i n a l  o r d e r .  Indeed 

the ,  a u t h o r i t i e s  c i t e d  by M r .  Loveridge t o  t h e  c o n t r a r y  i n .  

h i s w r i t t e n  submiss ions  t o  me subsequent  t o  t h e  h e a r i n g  a t  

Wau, mere ly  f o r t i f y  me i n  my o p i n i o n  a g a i n s t  h i s  c o n t e n t i o n .  

Though t h e  New Guinea s e c t i o n  p r o v i d e s  f o r  t h e  t a k i n g  o f  
adv ice  i n  t h e  c o u r s e  of  a  p roceed ing  r a t h e r  than  f o r  an 

appea l  a t  t h e  conc lus ion  t h e r e o f ,  n e v e r t h e l e s s  it i s  
r e s t r i c t e d  I f e e l  t o  a  c o u r t  p roceed ing  which imposes 

l i a b i l i t y  o r  a f f e c t s  r i g h t s .  

I have given- cons ide ' ra t ion  t o  whether  t h e  pro-  

v i s i o n  o f  Sec .  64C(4) - could  i t s e l f  work a  r i g h t  t o  submit  

a c a s e ,  i n s o f a r  a s  t h e  Warden a t  t h e  h e a r i n g  and enqu i ry  

" s h a l l  have a l l  t h e  powers of  a  Warden's Cour t . "  But I 
cannot  s e e  t h a t  it can t h e r e b y  change t h e  n a t u r e  of t h e  

h e a r i n g  and enquiry .  ')The powers of a  Warden's Court'' 

contemplated I f e e l ,  a r e  t h o s e  o t h e r  than  i n  Sec.  1 0 1  

(which i s  r e s t r i c t e d  t o  p roceed ings  i s s u i n g  i n  a  d e c i s i o n  

and o r d e r )  - namely t h o s e  i n  Sec .  70A e t  seq .  

I come t o  t h i s  d e c i s i o n  w i t h  r e g r e t ,  f o r  v e r y  

impor tan t  q u e s t i o n s  a s  t o  p r i n c i p l e  and i n t e r p r e t a t i o n  o f  

t h e  Mining Ordinance a s  t o  n a t i v e  l a n d s  a r e  involved.  The 

Admin i s t r a t ion  t o  t h e  l a y  mind would seem t o  be p u t t i n g  
i t s e l f  i n  t h e  s t r a n g e  s i t u a t i o n  of  say ing  we have g r a n t e d  



many mining easemen-k and many tenements over  n a t i v e  land,  

but  we don ' t  want t o  know whether t h e y  have been i n v a l i d l y  

granted.  This is  su re ly  an u n s a t i s f a c t o r y  l i g h t  i n  which 
t o  be viewed. I would hope t h a t  procedures can be devised 

f o r  t e s t i n g  t h e  l e g a l i t y  of t h e  ac t ion  being sought of t he  
Warden, by way e i t h e r  of mandamus o r  p r o h i b i t i o n  ( i f  

e i t h e r  of those w r i t s  a r e  a v a i l a b l e ) ,  o r  otherwise.  

I t h e r e f o r e  remit  t h e  case t o  t he  Warden wi th  

t h e  advice t h a t  I have no j u r i s d i c t i o n  t o  answer t h e  
quest ions  asked. 
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