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1972 - The p l a i n t i f f  was se r ious ly  in ju red  by e l ec t rocu t ion  on 20th 

Nov 20,21, October 1969 i n  t h e  course of h i s  employment w i th  t h e  Commonwealth 

22, Dec.1. Department of Works i n  Por t  hloresby. He now sues h i s  employer i n  

PORT negligence f o r  damages. His case i s  pu t  i n  a v a r i e t y  of  ways. I t  

NORESBY. i s  claimed t h a t  t h e  employer was negl igent  i n  t h e  con t ro l  and 

management of  t h e  opera t ion  on which t h e  p l a i n t i f f  was engaged; 

ClarksonJ. t h a t  t h e  defendant f a i l e d  t o  provide a s a f e  system of work; it 

exposed t h e  p l a i n t i f f  t o  unnecessary r i s k ,  neglected t o  provide 

s a f e  and s u i t a b l e  p l a n t  and a s a f e  p lace  of  work; and f a i l e d  t o  

g ive  proper i n s t r u c t i o n s  f o r  t h e  s a f e  performance of  t h e  work on 

which t h e  p l a i n t i f f  was engaged. The defence contains a den ia l  

of negligence and s e t s  up i n  e f f e c t  t h a t  t h e  p l a i n t i f f  was himself 

t h e  author  of  h i s  own misfortune. It a l l eges  t h a t  proper 

i n s t r u c t i o n s  t o  ensure a s a f e  opera t ion  were given t o  but d i s -  

regarded by t h e  p l a i n t i f f  who knowingly adopted a dangerous 

procedure which h i s  fe l low employees had warned him no t  t o  adopt. 

A t  t h e  time of  h i s  i n j u r i e s  t h e  p l a i n t i f f  was working a s  a 

chainman i n  a surveying team and i n  order  t o  d ~ t e r m i n e  t h e  i s s u e s  

r a i s e d  i t  is necessary t o  know something o f  t h e  q u a l i f i c a t i o n s  

and experience of a t  l e a s t  t h ree  of t h e  team. 

A t  t h e  time of t h e  accident  t h e  p l a i n t i f f  was almost 21 yc.ars 

of age. He had l i ved  i n  Papua New Guinea wi th  h i s  family from 

about  t h e  age of t h r e e  years  and at tended school here  u n t i l  he was 

1 2  o r  13 years  o l d ,  He then went t o  a boarding school  i n  

Queensland but because of h i s  family 's  f i n a n c i a l  d i f f i c u l t i e s  

l e f t  boarding school before he had completed two yea r s '  s tudy 

t h e r e  and before he had taken h i s  J u n i o r  examination, He then 

went t o  northern Queensland where he worked f o r  some time a s  a 
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yardman and then f o r  18  months as  a  labourer .  I n  e a r l y  1966 he 

went t o  Sydney and worked f o r  a few months i n  a  rope f a c t o r y  and 

then  returned t o  northern Queensland where, again f o r  a  few months, 

he worked as a  f e t t l e r .  In June 1966 he returned t o  Papua New 

Guinea where he was employed i n  t h e  Post Of f i ce  f o r  n ine  months 

and i n  about June. 1967 commenced employment with t h e  Commonwealth 

Department of Works. A yea r  l a t e r  he re turned  t o  Queensland and 

worked a s  a  labourer  i n  a  quarry f o r  some months and re turned  t o  

employment with t h e  Commonwealth Department o f  Works i n  October 

1968. From May t o  September 1969 he worked a t  Madang and was 

employed i n  Por t  Moresby a t  t h e  time of  t h e  accident.  He acquired 

only a l imi ted  knowledge of surveying although he had reached t h e  

s t a g e  where he could use  some instruments i n  simple opera t ions  , 

under t h e  supervision of t h e  t echn ica l  o f f i c e r  i n  charge of  t h e  

team. P r i o r  t o  October 1969 t h e  p l a i n t i f f  had worked f o r  a t  l e a s t  

one yea r  a s  a  chainman wi th  t h e  pa r ty  supervised by t h e  t echn ica l  

o f f i c e r ,  Mrv Oehlerich.  The work usual ly  undertaken by .the team 

r e l a t e d  t o  surveys necessary  f o r  cons t ruc t ions  such as  roads,  

sewerage l i n e s  and water mains. 

The Officer-in-Charge of  t h e  par ty ,  Mr. Oehlerich,  i s  a 

t echn ica l  o f f i c e r  grade  I1 i n  t h e  Commonwealth Department of  Works 

and although without any academic q u a l i f i c a t i o n s  i n  surveying i s  

obviously a  man o f  experienco i n  t h e  work i n  which h i s  team i s  

usual ly  engaged. 

The o t h e r  e x p a t r i a t o  i n  t h e  team was M r .  Richardson who i n  

October 1969 had completed t h e  t h i r d  year  o f  an engineering degree 

i n  Aus t r a l i a  and was employed as  a  cadet  engineer  with t h e  

Commonwealth Department of  ivorks. A t  t h o  t ime of t h e  accident  he 

was 20 years  of age. Some s u r p r i s e  was expressed during t h e  hearing 

a t  Richardson's lack  o f  knowledge i n  1969 as  t o  t h e  dangers 

assoc ia ted  with high vo l t age  power l i n e s  and a method of measuring 

heights  r e f e r r ed  t o  a s  by . t r iangulat ion.  However, a t  t h e  time 

Richardson gave evidence before me he had success fu l ly  completed 

t h e  degree of Bachelor of  C i v i l  Engineering and held t h e  f u r t h e r  

q u a l i f i c a t i o n  of  Master of  T ra f f i c  Engineering. 

Both Oehlerich and Richardson were permanent o f f i c e r s  

wh i l s t  t h e  p l a i n t i f f  was a temporary o f f i c e r  of t h e  Department. 

Oehlerich took t h e  view t h &  i n  h i s  absence Richardson a s  a  cadet  

engineer  and a permanent o f f i c e r  would be i n  charge of t h e  team 

b u t  it i s  c l e a r  enough t h a t  a t  l e a s t  on t h e  day o f  t h e  acc ident  

Richardson d id  not at tempt t o  exerc ise  any au tho r i ty  over  t h e  



p l a i n t i f f  and t h a t  they ca r r i cd  on whatever work was requi red  a f t e r  

d iscuss ions  between them. The o the r  members of t he  team were 

indigenes. 

On 20th October 1969 t h e  team reassembled a t  1.00pm a f t e r  

lunch. It was intended Oehlerich would t a k e  it t o  measure t h e  

c learance  of c e r t a i n  high tension l i n e s  yhich passed over s loping  

ground on which rock outcrops occurred. The purpose was t o  check t h a t  

t h e  high tens ion  l i n e s  were a t  l e a s t  18  f e e t  v e r t i c a l l y  from t h e  ground 

and 15 f e e t  ho r i zon ta l ly  from t h e  ground o r  any outcrop. I f  clearances 

were l e s s ,  it would be necessary t o  c a l c u l a t e  and de f ine  t h e  extent  of.  

excavations necessary t o  achieve t h e s e  clearances.  The t a s k  was s a i d  

t o  be urgent  and t h e  members of t h e  team were so informed. 

J u s t  as  t h e  team was about t o  leave f o r  t h e  s i t e ,  Oehlerich 

was informed t h a t  he was required t o  accompany another  o f f i c e r  t o  

another  p lace  - an engagement he thought would t ake  about an hour. 

Rather - than  leave t h e  team i d l e  i n  h i s  absence, he explained,  a s  he 

put  it, "on t h e  spur  of  t h e  moment" t h e  t a s k  t h e  team was about t o  

undertake and t o l d  t h e  team t o  go ahead with t h e  job. He explained 

t h a t  t h e  team should f i r s t  mark two p o i n t s ,  some d i s t ance  a p a r t ,  each 

15 f e e t  away on t h e  u p h i l l  s i d e  of  t h e  nea res t  high t ens ion  l i n e ,  such 

d i s t ance  t o  be measured from immediirtely under t h e  high t ens ion  l i n e .  

This  would enable a l i n e ,  p a r a l l e l  wi th  t h e  high tens ion  l i n e ,  t o  be 

marked on the  ground 15 f e e t  away from a not ional  l i n e  running 

immediately under t h e  high tension l i n e .  

There i s  some confusion a s  t o  what e l s e  was explained by 

Oehlerich. Something was sa id  by e i t h e r  Richardson o r  t h e  p l a i n t i f f  t o  

i n d i c a t e  t h a t  t h e  method o f  determining t h e  v e r t i c a l  heighth of .the 

h igh  t ens ion  l i n e  above t h e  ground l e v e l  was not understood. Oehlerich 

does no t  claim t h a t  he gave any warning a s  t o  t h e  danger of working i n  

t h e  v i c i n i t y  of  high t ens ion  l i n e s  and I am s a t i s f i e d  no such warning 

was given. Oehlerich was c e r t a i n  t h a t  he could r e j o i n  t h e  team before 

it had completed t h e  f i r s t  t a sk  of  marking t h e  l i n e  on t h e  rock and i n  

those  circumstances considered d e t a i l e d  i n s t r u c t i o n s  f o r  t h e  l a t e r  

measurements not  necessary. I n  f a c t  t h i s  f i r s t  l i n e  was posi t ioned 

and marked, apparent ly  without g r e a t  d i f f i c u l t y .  The p l a i n t i f f  knew 

t h a t  it was then necessary t o  determine t h e  v e r t i c a l  and ho r i zon ta l  

d is tances  of  t h e  h igh  t ens ion  l i n e  from t h e  bank o r  rocks. He and 

Richardson arranged between them t h a t  Richardson, pos i t i on ing  himself 

u p h i l l  from the  high t ens ion  l ine ,should  use an instrument ca l l ed  a 

l e v e l  t o  obta in  a ho r i zon ta l  view of t h e  h igh  tension l i n e  nea res t  

t o  him. The p l a i n t i f f  was t o  pos i t i on  a surveyor 's  s t a f f  v e r t i c a l l y  



The e v i d e x e  is t h a t  a cu r ren t  of  t h e  voltage being c a r r i e d  i n  

tho  high tens ion  l i n e  could i n  ex is t ing  condi t ions  a r c  over  a  d i s t ance  of 

6  inches  o r  thereabouts ,  s o  t h a t  i n  an opera t ion  of  t h e  sort being under- 

taken by t h e  p l a i n t i f f  danger l a y  not  only  i n  permit t ing t h e  s t a f f  t o  touch 

t h o  high tens ion  l i n e  but  i n  permit t ing it t o  come within about 6 inches 

of it. 

The p l a i n t i f f  has an imperfect r e c o l l e c t i o n  of events  immediately 

preceding h i s  e l ec t rocu t ion  but says t h a t  he was t o  hold t h e  s t a f f  "behind" 

( t h a t  i s  i n  r e l a t i o n  t o  Richardson) t h e  high tens ion  l i n e .  I n  r e t rospec t  

i - t  can be seen t h a t  t h e  probxem which confronted t h e  p l a i n t i f f  i n  ensuring 

a  reasonably accurate measurement was no t  a s  simple as  a t  f i r s t  appears. 

near  t h e  high tension l i n e ,  This  would enable Richardson t o  read on t h e  

s t a f f  t h e  heighth of t h e  high tens ion  l i n e .  The s t a f f  was of  aluminium 

and te lescopic .  Mhen f u l l y  extended i t  i s  16 f e e t  long. When t h e  

p l a i n t i f f  held t h e  s t a f f  f u l l y  extended and v e r t i c a l  i t s  t o p  was some 

2 f e e t  o r  more below t h e  heighth o f  t h e  high tens ion  l i n e .  I accept  t h a t  

Richardson then made some remark t o  t h e  e f f e c t  t h a t  he could es t imate  by 

eye t h e  d i f ference  between t h e  top  of  t h e  s t a f f  and t h e  h igh  tens ion  l i n e ,  

but t h o  p l a i n t i f f  s a i d  t h a t  they had b e t t e r  make sure.  Ass is ted  by one 

of t h e  indigenous worltmen he placed a wooden ranging pole?  of  about 1 inch 

diameter and marked o f f  i n  lengths of  1 foo t ,  upr ight  beside the  s t a f f  and 

s l i d  t h e  s t a f f  up it t o  a  d i s t ance  of 1 foo t  making t h e  t o p  of  t h e  s t a f f  

17 f e e t  above ground l eve l .  The t o p  of t h e  s t a f f  was sti l l  lower than t h e  

high tens ion  l i n e  so t h o  p l a i n t i f f  commenced t o  repeat  t h e  opera t ion  'to 

r a i s e  t h e  s t a f f  by 1 foot .  Subsequent measurement showed t h e  high tens ion  

l i n e  t o  be s l i g h t l y  over  18 f e e t  from ground l eve l .  The evidence does not  

e s t a b l i s h  how f a r ,  i n  a  hor izonta l  plane,  t h e  s t a f f  was from t h e  high 

t ens ion  l i ne .  When the  t o p  of  t h e  s t a f f  reached a he ight  o f  17$ f e e t  o r  

more an e l e c t r i c a l  c u r r e n t  arced from t h e  high tens ion  l i n e  t o  t h e  s t a f f  

and t h e  p l a i n t i f f  and t h e  man a s s i s t i n g  him bo-th received s u b s t a n t i a l  

i n j u r i e s  by e lec t rocut ion .  

The u l t imate  purpose was t h e  excavation of rocks t o  ensure 

s a f e t y  clearances.  This  was agreed t o  be, i n  t h e  loca t ion  concerned, an 

expensive operat ion and some degree of  accuracy i n  measurement was therefore  

des i r ab le .  But t he  n a t u r a l  s u r f a c e u n d e r  t h e  high t ens ion  l i n e  sloped q u i t e  

s teeply .  I t  subsequently appeared t h a t  while  a  v e r t i c a l  c learance  of  16 

fee-t e x i s t e d  a  hor izonta l  clearance of  15 f e e t  d id  not. From t h i s  it 

follows t h a t  t h e  r i s e  from a  po in t  under t h e  h igh  tens ion  l i n e  t o  t h e  rock 

outcrop was g r e a t e r  than one i n  ons. This  is confirmed by t h e  photos of 

t h e  scene (EX. El, 2 and 3). I f  then t h e  s t a f f  was erec ted  s i x  inches 

u p h i l l  o r  downhill from a  po in t  d i r e c t l y  under t h e  high t ens ion  l i n e  t h e  
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v e r t i c a l  measurement as  read by Richardson would be i n c o r r e c t  by more than 

s i x  inches. Yet i f  t h e  s t a f f  were e rec t ed  even a foo t  away h o r i z o n t a l l y .  

from t h a t  poin t ,  t h e  swaying of  t h e  s t a f f  which could be expected i n  a l l  

t h e  circumstances could bring t h e  s t a f f  t o  within s i x  inches of  t h e  high 

t ens ion  l i n e  which was t h e  danger poin t  where an arcing could occur. 

But a l l  t h i s  was o r  should have been within t h e  knowledge of t h e  

defendant. The t echn ica l  o f f i c e r ,  Oehlerich,  had inspected t h e  scene with 

a  q u a l i f i e d  engineer and it i s  t o  be presumed t h a t  Oehlerich and engineers 

of t h e  Department would have access t o  a l l  r e l evan t  information regardin9 

t h e  p o t e n t i a l  dangcrs of high tens ion  l i n e s .  

On t h e  o t h e r  hand I accept t h a t  t h e  p l a i n t i f f  d i d  no t  know and 

had no t  been t o l d  of t h e  danger of arcing.  I a l s o  accept ,  although it 

scems a l i t t l e  cur ious ,  t h a t  Richardson who had j u s t  success fu l ly  

completed t h e  t h i r d  y e a r  of  an engineering degree,while f a m i l i a r  with 

a rc ing  as  it occurs i n  a  spark plug d i d  no't know t h a t  a  high vol tage  

cu r ren t  could arc over  a  d i s t ance  as big a s  s i x  inches. 

I n  t h e  circumstances a s  they ex i s t ed ,  t h e  opera t ion  as  planned 

by t h e  p l a i n t i f f  and Richardson was a h ighly  dangerous one. The s i t u a t i o n  

ca l l ed  f o r  a  method of measurement which avoided t h e  necess i ty  of t he  

s t a f f  being brought i n t o  c lose  proximity t o  t h e  high t ens ion  l i n e  while 

a t  t h e  same time enabling t h e  o f f i c e r  concernod t o  g ive  an unqualif ied 

assurance t h a t  t h e  v e r t i c a l  heighth of t h e  h igh  tension l i n e  above ground 

l eve l  was no t  l e s s  than 18 f e e t .  A heighth of 17 f t .  6 i n s .  o r  17 f t .9 ins .  

o r  even 17 f t .  11 ins.  would not have complied wi th  t h e  s a f e t y  s tandards 

t o  be met. 

I t  was e s t ab l i shed  t h a t  a t  l e a s t  one such method, by t r i a n g u l a t i o n ,  

was a v a i l a b l e  and known t o  t h e  t echn ica l  o f f i c e r .  The exact  d e t a i l s  of  it 

were not  explained t o  me but it involved a more soph i s t i ca t ed  use  of  a 

t h e o d o l i t e  than those  t h e  p l a i n t i f f  could undertake and t h e  pos i t ioning  

of a  1 0  f t .  s-taff d i r e c t l y  underneath t h e  h igh  tens ion  l i n e  wi th  t h e  

r e s u l t  t h a t  no p a r t  of  it was within 8 f e e t  of  t h e  high t ens ion  l ine .  

This  was i n  f a c t  t h e  method used by Oehlerich t o  complete t h e  job so 

dramat ica l ly  i n t c r rup ted  by t h e  p l a i n t i f f ' s  e lec t rocut ion .  Further ,  it 

is c l e a r l y  a  method which involved no r i s k  of  arcing and t h e  use of 

equipment and knowledge r e a d i l y  ava i lab le .  

Bas ica l ly  t h e  pos i t i on  which obtained was t h a t  t h e  c a l l i n g  away 

of  Oehlerich when tho  team was about t o  leave f o r  t h e  s i t e  r e su l t ed  i n  

t h e  team being unprepared t o  do s a f e l y  t h e  unfami l ia r  t a s k  it was s e t .  

Oehler ich ' s  i n s t r u c t i o n s  were necessar i ly  b r i e f :  t h e  t a sk  i t s e l f  emerged 

c l e a r l y  enough but  .the method t o  be followed d i d  not .  . ./6 



Oehlerich sxpected t o  reach t h e  s i t e  before  more than  t h e  f i r s t  s t e p ,  t h e  

marking of the l i n e  p a r a l l e l  t o  t h e  l i n e  of  t he  high tens ion  l i n e ,  had 

been completed. He d id  not  and t h e  team, with no-one r e a l l y  i n  charge of 

it, adopted a method worked out  on t h e  spo t  by the  p l a i n t i f f  and Richardson 

which because of  t h e i r  ignorance was p o t e n t i a l l y  dangerous. When t h e  

p l a i n t i f f  j u s t i f i a b l y  d id  not  accept  Richardson's suggest ion t h a t  t h e  

d i s t ance  between t h e  t o p  of t h e  s t a f f  and t h e  high t ens ion  l i n e  should he 

estimated by eye, he pursued t h e  method devised by them t o  a  s t age  where 

t h e  s i t u a t i o n  became one of h igh  danger because he d i d  no t  know - and it  

was not  suggested t h a t  he should have known - t h a t  t h e  danger of  

e lec t rocut ion  l a y  not  merely i n  chance contac t  wi th  t h e  h igh  tens ion  l i n e  

i t s e l f ,  which no doubt he f e l t  ab le  t o  avoid, but w i th  a  column of  a i r space  

12 inches i n  diameter  contred on t h e  high tens ion  l i n e ,  From t h i s  it 

appears t o  me t h a t  t h e  r e a l  c r i t i c i s m  of t h e  conduct of  thoso respons ib le  

f o r  t h e  defendant 's  a f f a i r s  was t h e  f a i l u r e  t o  g ive  t h e  p l a i n t i f f  and t h e  

o the r  members of t h e  team proper i n s t r u c t i o n s  and warnings f o r  t h e  s a f c  

performance of t h e  work t o  be done. The ob jec t  was s u f f i c i e n t l y  explained 

but not  t h e  method. 

It was c l e a r l y  foreseeable t h a t  conscient ious workmen, used t o  

measuring he ights  by use of t he  s t a f f ,  would use t h e i r  own ingenuity t o  

g e t  on with an urgent  job r a t h e r  than s i t  and wait f o r  Oehlerich t o  a r r i v e ;  

and t h i s  i s  what Oehlerich expected them t o  do. He knew Richardson was a 

t h i r d  year  engineering student. In h i s  own absence he t r e a t e d  Richardson 

" s t r i c t l y  spealting" a s  i n  charge of  t h e  team and expected him t o  work ou t  

any minor problems he encountered by himsolf.  He may have over-estimated 

Richardson's knowledge and expe r t i s e ,  but on t h e  f i r s t  occasion on which 

t h e  members of  t h e  team were c a l l e d  on t o  measure t h e  he ighth  of power 

l i n e s  car ry ing  66,000 v o l t s  they  should have received i n s t r u c t i o n  a t  

l e a s t  t o  an ex ten t  which would have warned t h e  p l a i n t i f f  of  t h e  danger 

of adopting any course which involved not only con tac t  with but  t h e  

placing of t h e  s t a f f  i n  c lose  proximity t o  t h e  power l i n e .  In my view 

t h e  defendant was negl igent .  

Because o f  t h e  conclusion which I have j u s t  s e t  out  it i s  

unnecessary t o  cons ider  i n  d e t a i l  t h e  o the r  a l l e g a t i o n s  made agains t  t h e  

defendant. I should however mention t h e  a l loga t ions  t h a t  t h e  defendant 

was i n  breach of i t s  duty t o  take  reasonable care  f o r  t h e  p l a i n t i f f ' s  

s a f e t y  by f a i l i n g  t o  arrange f o r  t h e  power t o  be c u t  o f f  o r  f o r  s a f e t y  

appliances including gloves t o  be issued t o  t h e  p l a i n t i f f .  It i s  c l e a r ,  

however, t h a t  i f  t h e  team had been proper ly  in s t ruc t ed  i n  and had 

adopted t h e  method o f  measuremen-t intended .to be used and subsequently 

used by Oehlerich such precautions would be unnecessary because no 



conductor held by t h e  p l a i n t i f f  nor any p a r t  of h i s  body would have 
come within 8 f e e t  of t h e  high tens ion  l i n e .  

I come now t o  t h e  a l l ega t ion  of  cont r ibutory  negligence agains t  

t h e  p l a i n t i f f .  

I am s a t i s f i e d  t h a t  when t h e  p l a i n t i f f  commenced t o  r a i s e  t h e  

s t a f f  towards t h e  power l i n e ,  warnings of  t h e  danger were given t o  t h e  

p l a i n t i f f  by both of  t h e  indigenous chainmen James Koren and Ealu I e l e g i .  

The danger they foresaw was of t h e  s t a f f  acc iden ta l ly  touching t h e  high 

tens ion  l ine .  James Koren sa id  t h a t  he d id  not  know before  t h i s  

occasion t h a t  e l e c t r i c i t y  could "jump" and t h e r e  i s  nothing t o  show 

Ealu ' s  s t a t e  of knowledge was any d i f f e r e n t .  

This a s p e c t o f  t h e  case has caused me no l i t t l e  concern f o r  t h e  

p l a i n t i f f  was warned by two fei low workmen t h a t  what he was doing was 

dangerous; t h e  p l a i n t i f f  chose t o  d is regard  t h e  warning with 

d i sa s t rous  r e s u l t s .  

I t  can be s a i d  f o r  -the p l a i n t i f f  t h a t  while he apprec ia ted  a s  wel l  

a s  t h e  o the r  two chainmen d id  t h e  danger which would fo l low i f  t h e  s t a f f  

touched the  high tens ion  wirc, h i s  ac t ion  i n  continuing with t h e  

procedure adopted was hased not  so much on a d e l i b e r a t e  i n t e n t  t o  

d is regard  t h e  warning a s  worthless a s  on h i s  confidence t h a t  he could 

so cont ro l  t h e  s t a f f  as  t o  prevent  i t s  touching t h e  h igh  tens ion  wire. 

I th ink  it can a l s o  be sa id  t h a t  t h e  p l a i n t i f f  was motivated by a d e s i r e  

t o  g e t  on with t h e  t a s k  a l l o t t e d  which he knew t o  be urgent. It would 

have been a simple mat te r  f o r  a l l  members of t h e  team t o  have s a t  down 

and waited f o r  Oehlerich to '  a r r i v e  but  a s  I have sa id  t h i s  would have 

been cont rary  t o  Oehler ich ' s  expectat ions.  Further ,  it should be noted 

t h a t  Richardson was a p a r t y  t o  t h o  method adopted and d id  not  suggest 

any o t h e r  way of t a c k l i n g  t h e  job. 

A t  t h i s  s t a g e  of  t h e  enquiry I am no t  concerned whether t h e  

p l a i n t i f f  acted i n  breach of some duty  t o  t h e  defendant but  whether he 

exercised reasonable ca re  f o r  h i s  own s a f e t y  and t h e  onus l i e s  on t h e  

defendant t o  show t h a t  t h e  p l a i n t i f f  d id  not  so conduct himself.  

I have not  found ' t h i s  quest ion an easy ones but I have f i n a l l y  

concluded t h a t  con t r ibu to ry  negligence has not  been e s t ab l i shed .  I do 

no t  think t h e  p l a i n t i f f  can be f a i r l y  c r i t i c i z e d  f o r  continuing with t h e  

job. I t  was suggested i n  argument tha-t  some o the r  work could have been 

done pending Oehler ich ' s  a r r i v a l ,  bu t  nothing p a r t i c u l a r  was i d e n t i f i e d  

and I do  not  s e e  what e l s e  t h e r e  was t o  do excep-t t o  measure t h e  heighth 

of t h e  high tens ion  l i n e  above ground leve l .  
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The f u l l y  extended s t a f f ,  he ld  aga ins t  t h e  round wooden ranging 

rod, was no t  completely s tabley some swaying due t o  wind o r  physical  

movement of  t h e  persons holding t h e  s t a f f  and rod was t o  be expected. 

I have already explained how t h c  rod was used by t h e  p l a i n t i f f  and how 

t h e  t o p  of t he  s t a f f  was raisod by one foot  and how t h e  p l a i n t i f f  then  

ordered it t o  be r a i sed  another f o o t  t o  18 f e e t .  Everyone knew t h e r e  

was some doubt whether tho  high t ens ion  l i n e  was as  h igh  a s  18 f ee t .  

If I thought t h e  p l a i n t i f f  when ordering t h e  t o p  of t h e  s t a f f  t o  

be r a i sed  t o  18 f e e t  had t h e  s t a f f  so positioned t h a t  it was immediately 

under t h e  high tens ion  l i n e  with t h e  r e s u l t  t h a t  i f  t h e  high .tension l i n c  

were 18  f e e t  o r  l e s s  from t h e  ground d i r e c t  contac t  between t h e  s t a f f  and 

t h e  high tens ion  l i n e  was i n e v i t a b l e ,  I would have no h e s i t a t i o n  i n  saying 

t h e  p l a i n t i f f  was g u i l t y  of  cont r ibutory  nfgligence. But t h e  defendant 

has not  shown t h a t  t h i s  is what happoned. On t h e  cont rary ,  t h e  plaint iff ' ; :  

re ference  t o  t h e  s t a f f  being placed "behind" t h e  high tens ion  l i n e  i n  

r e l a t i o n  t o  Richardson leads  me t o  accept  t h a t  t h e  s t a f f  was placed i n  a  

pos i t i on  downhill from t h e  h igh  t ens ion  l ineg how f a r  i s  not  known. 

I t  i s  apparent from t h e  evidence of t h e  e l e c t r i c a l  enginfer ,  lilr, 

Pearce, t h a t  unless  t h e  gap betwoen t h e  s t a f f  and t h e  h igh  tension l i n e  

were closed wi th  g r e a t  speed - presumably as  i n  switches constructed f o r  

t h a t  purpose - arc ing  was i n e v i t a b l e  wheLher t h e  s t a f f  touched t h e  high 

t ens ion  l i n e  o r  not ,  i f  i n  f a c t  t h e  s t a f f  came within 6 inches o r  l e s s  

of  t h e  high tens ion  l i n e .  On a l l  t h e  re levant  evidence I conclude t h a t  

t h e r e  was no such contact .  This  allows t h e  l ike l ihood t h a t  t h e  p l a i n t i f f  

so posi t ioned t h e  s t a f f  t h a t  al lowing f o r  any swaying t h e  t o p  of it i f  

r a i s ed  t o  18  f e e t  would not i n  h i s  judgment come c l o s e r  than approxima-tely 

6 inches t o  t h e  h igh  tens ion  l i n e  and i f  o r  any reason t h e  s t a f f  f e l l  

towards t h e  h igh  t ens ion  l i n e  it would pass under it. I f  one then adds 

t h e  mistaken assumption - that  con tac t  between s t a f f  and h igh  tens ion  l i n e  

was necessary t o  permit  any flow of  cu r ren t ,  I cann0.t say  t h e  p l a i n t i f f ' s  

conduct i s  shown, i n  a l l  tho  circumstances, t o  be unreasonable. He was 

an uneducated worker, not  proper ly  i n s t r u c t e d  i n  t h e  danger inherent  i n  

t h e  s i t u a t i o n ,  doing h i s  bes t  t o  complete an urgent  job f o r  h i s  employer. 

He was working t o  a  p lan  formulated with Richardson whom he knew t o  be a  

cadet  engineer and who could reasonably be expected t o  have considerably 

more r e l evan t  knowledge than he. His immediate task  a s  he saw it was t o  

g e t  a t  l e a s t  t h e  t o p  o f  t h e  s t a f f  l e v e l  with t h e  high tens ion  l i n e  without  

o f  course touching t h e  l ine .  There i s  no reason t o  be l ieve  t h a t  he could 

no t  have accomplishcd t h i s .  The c r i t i c a l  f ac to r ,  unknovm t o  him, was t h e  

p o t e n t i a l i t y  of  t h e  high voltage cu r ren t  t o  a r c  i n  t h e  s i t u a t i o n  he 

created.  
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I do not  t h ink  he ought t o  have known t h i s  and i n  t h e  r e s u l t  a l l  

t h e  damage which occurred flowed, i n  my view, from t h e  f a i l u r e  of those  

respons ib le  f o r  managing t h e  defendant ' s  a f f a i r s  t o  i s s u e  appropr ia te  

warnings and in s t ruc t ions .  

Having found t h a t  t he  defendant was g u i l t y  of  negligence causing 

t h e  i n j u r i e s  t o  t h e  p l a i n t i f f  i t  i s  now necessary t o  consider  t h e  problem 

of  damages. The severe  e l e c t r i c  shock received by t h e  p l a i n t i f f  caused 

h o r r i b l e  burns and charrillg. He was thrown t o  the  ground and appears t o  

have l o s t  consciousness f o r  a  s h o r t  time. When he recovered consciousness 

he found h i s  c lo thes  on f i r e  and when he attempted t o  p u t  t h e  f i r e  o u t  

w i th  h i s  r i g h t  hand found t h a t  he had no cont ro l  over  t h e  movement of h i s  

arms. It appears t h a t  immediately a f t e r  t h e  e l ec t rocu t ion  Richardson 

drove o f f  t o  ob ta in  a s s i s t ance  but  unfor tunate ly  t h e  veh ic l e  i n  which he 

was t r a v e l l i n g  overturned+ The indigenous members of t h e  team appear t o  

have run away and t h e  p l a i n t i f f  and a fe l low worker, a l s o  se r ious ly  

in ju red ,  were l e f t  f o r  about ha l f  an hour before any a s s i s t a n c e  ar r ived .  

The p l a i n t i f f  was taken t o  t h e  Por t  Moresby Hospital where it was found 

t h a t  he was s u f f e r i n g  from burns cxtending over 60% of h i s  body. The 

r i g h t  foot was charred and obviously required amputation. There were 

extens ive  burns on t h e  l e f t  leg  from t h e  h ip  t o  t h e  f o o t  with considerable 

damage t o  t h e  big t o e  and second toe .  There was a l a r g e  burn on t h e  back 

of t h e  forearm and hand of t he  l e f t  arm and some burning t o  t h e  palm of 

t h e  r i g h t  hand. He was extremely i l l  f o r  some time and suf fered  

considerable pain and d i s t r e s s .  He was apprehensive, wi th  considerable 

j u s t i f i c a t i o n ,  of dea th  and developed a condition of  f r i g h t  which t h e  

medical evidence ind ica t ed  is a c h a r a c t e r i s t i c  symptom of  people badly 

burned. 

I n  t h e  c o u r s e o f t h e  next few weeks t h e  r i g h t  leg  was amputated 

below t h e  knee as  a l s o  were t h e  big t o e  and second t o e  of  t h e  l e f t  foot ,  

He was f e a r f u l  t h a t  he might l o se  h i s  l e f t  leg which was extremely pa infu l .  

I n  bed he could only l i e  on h i s  back o r  on h i s  r i g h t  s i d e  and developed 

bedsores. A number of skin g r a f t  opera t ions  were performed. Mr.Clezy, 

t h e  s p e c i a l i s t  surgeon who has had t h e  ca re  of  t h e  p l a i n t i f f  s i n c e  e a r l y  

1970, t o l d  me t h a t  t he  p l a i n t i f f  underwent e igh t  gene ra l  anaes the t ics  

f o r  such th ings  a s  sk in  g ra f t i ng ,  amputations and p l a s t i c  co r rec t ion  of 

s c a r  cont rac ture  of  t h e  l e f t  armpit.  The amputation of  t h e  r i g h t  leg  was 

unsa t i s f ac to ry  and had t o  be revised by f u r t h e r  opera t ion  on 10th 

September 1971. The p l a i n t i f f  was con t inua l ly  concerned wi th  inc iden t s  

which arose i n  t h e  course of h i s  t rea tment ,  o f t en  broke down and wept 

and on one occasion feared f o r  h i s  l i f e  when an a r t e r y  i n  h i s  badly 

burnt  l e f t  armpit  ruptured. 
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The p l a i n t i f f  was discharged on crutches f o r  out -pa t ien t  t reatrnsnt  

i n  February 1970 and because of h i s  s t a t e  of anxie ty  and nervousness 

M r .  Clezy arranged f o r  t h e  p l a i n t i f f ' s  t r a n s f e r  t 3  Sydney where h i s  mother 

res ided ,  f o r  limb f i t t i n g .  This proved t o  be a  d i f f i c u l t  t a s k  because 

t h e  skin on t h e  stump kept  breaking down, a condi t ion  which l e d  t o  M r .  

Clezy performing t h e  f u r t h e r  opera t ion  already r e f e r r e d  t o  i n  September 

of  1971. Ult imately t h e  p l a i n t i f f  re turned  t o  P o r t  hloresby i n  September 

1970 and was appointed a  technica l  a s s i s t a n t  grade I by h i s  employer i n  

t h e  Commonwealth Department of  Works. This involves mainly simple 

d r a f t i n g  work wi th  l i t t l e  f i e l d  work. 

The condit ion of t he  p l a i n t i f f ' s  i n j u r i e s  as  assessed  by Mr. Clezy 

a t  t h e  time of  t r i a l  was a s  follows. The ].eft arm has a  f u l l  range of 

movement. There i s  a  s c a r  10" x 1" on t h e  back of  t h e  forearm and hand 

but  otherwise t h e r e  i s  no d i sab i . l i t y  t o  t h e  arm. S i m i l a r l y  t h e r e  is no 

d i s a b i l i t y  t o  t h e  r i g h t  a m ,  t h e  small s ca r s  on t h e  palm of t h e  hand 

being in s ign i f i can t .  The stump of  t h e  r i g h t  l eg  i s  well  healed and well 

cared for .  There i s  some sca r r ing  of  t h e  r i g h t  th igh .  The l e f t  leg  i s  

extensively scar red  from h ip  t o  foo t ,  with t h e  l o s s  o f  t h e  two t o e s  

a l ready mentioned, much of  t h e  i n s t e p  and t h e  f r o n t  and o u t e r  s i d e  o f  

t h e  ankle have been sk in  g ra f t ed  and t h e  junct ion between t h e  g r a f t  and 

t h e  so l e  i s  p i t t e d .  There is some bowstringing of  t h e  t o e  tendons over 

t h e  f r o n t  of  t h e  ankle and areas  of  anaesthesia e x i s t  over  a l l  sk in  

g r a f t s  and t h e  f i r s t  and second meta tarsa ls .  

' A s  a  r e s u l t  of  h i s  i n j u r i e s  t h e  p l a i n t i f f  has d i f f i c u l t y  i n  

walking up s lopes  o r  on rough ground and e a s i l y  i n j u r e s  t h e  anaesthet ized 

g r a f t  a reas  e spec ia l ly  on the  ou t s ide  of t h e  l e f t  ankle. The p l a i n t i f f  

complains of excessive sweating on normal p a r t s  of t h e  body including the  

sk in  on t h e  stump. Mr. Clezy expla ins  t h a t  t h i s  sweating occurs t o  
compensate f o r  t h e  l o s s  o r  impairment of sweat g lands  i n  t h e  60% of t h e  

skin area  which i s  now scarred.  Mr. Clczy expressed t h e  view t h a t  t h e  

p l a i n t i f f ' s  long-term prospects  i n  t h i s  country a r e  bad and t h a t  it would 

be preferable  f o r  t h e  p l a i n t i f f  t o  l i v e  i n  a  coo le r  c l imate  and i n  an 

area  where c a r e  of  t h e  l e f t  l eg  would be more e a s i l y  ava i l ab le .  

The i n j u r i e s  t o  t h e  l e f t  l eg  have r e su l t ed  i n  adherent and 

anaes the t ic  s c a r s  which make t h e  f r o n t  and ou te r  s i d e  of  t h e  foot  

cons tant ly  l i a b l e  t o  unnoticed in ju ry .  For t h i s  reason t h e  leg i s  

unsui tab le  f o r  work on rough ground. The l o s s  o f  t h e  r i g h t  leg  and t h e  

loss o f  t h e  big t o e  of  t h e  l e f t  ;;mt combine t o  diminish t h e  t h r u s t  

requi red  i n  walking and t o  make u p h i l l  walking awkward. Nlr. Clezy's  

opinion is t h a t  unremit t ing care  of t h e  l e f t  foot  w i l l  be required f o r  

t h e  r e s t  of t h e p l a i n t i f f ' s  l i f e  and he es t imates  t h e  l o s s  of  physical  



funct ion of  t h e  l e f t  leg  a t  20%. 

A s  a r e s u l t  of t h e  p l a i n t i f f ' s  i n j u r i e s  it w i l l  be necessary f o r  

him t o  change h i s  former way of l i f e .  He was accustomed t o  and enjoyed 

o u t s i d e  work and was no t  qua l i f i ed  f o r  any o ther  type of  employment. I t  

w i l l  now be necessary f o r  him t o  avoid any occupation associa ted  with an 

outdoor l i f e  o r  which involves phys ica l  mobil i ty,  repea ted  squat t ing ,  

kneeling, heavy l i f t i n g  o r  nice balance. He may well  be forced t o  seek 

employment i f  it i s  avai lab le  i n  a semi-,skilled sedentary  occupation such 

a s  a fac tory  hand o r  process worker. 

The p l a i n t i f f  himself recognizes t h a t  he must change ha th  h i s  

occupation and h i s  p lace  of residence. His i n t en t ion  i s  t o  take  up 

res idence  i n  Aust ra l ia  and t o  undertake s tud ie s  w i th  a view t o  qual i fy ing  

t o  leaving c e r t i f i c a t e  standard. H i s  f i e l d s  of  employment with such a 

qua l i f i ca t ion  would no doubt be wider but  one must hold some doubt whether 

wi th  h i s  previous academic record and h i s  long absence from any form of  

s tudy he w i l l  be ab le  t o  a t t a i n  t h e  qua l i f i ca t ion  he seeks. 

There a r e  a number of ma t t e r s  which can be conveniently grouped 

under t h e  genera l  heading of  economic loss .  For i n s t ance  he faces  

recurr ing  expenditure f o r  spec i a l  a i d s  such as  s tockings  and spec ia l  

powder f o r  t h e  stump of t he  r i g h t  l eg  and a new p ros thes i s  w i l l  be 

requi red  every four  o r  f i v e  years. It i s  l i k e l y  t h a t  t h e  annual c o s t  of 

t h e  stockings and powder w i l l  approximate $90 and t h e  present  cos t  of  a 

pros thes is  is $150 t o  $180. There has been no immediate reduction i n  

wages earned. The defendan-t has re-employed t h e  p l a i n t i f f  and i n  f a c t  

promoted him t o  t h e  pos i t ion  of  t echn ica l  a s s i s t a n t  i n  which pos i t i on  h i s  

weekly wage exceeds h i s  pre-accident weekly wage. This  however i s  a 

pos i t i on  which w i l l  no t  continue f o r  very long. As 1 have noted, t h e  

p l a i n t i f f  t o  pursue h i s  own advancement and t o  comply wi th  medical advice  

in tends  t o  move t o  Aust ra l ia .  But i n  any event wi th  t h e  stepped-up 

programe t o  " loca l i s e"  unski l led  and semi-skilled jobs i n  t h i s  country 

he could no t  have expected t o  r e t a i n  employment a s  a chainman here  f o r  

very  long. Mr. Buick, an employment counsel l ing o f f i c e r  with experience 

i n  Aust ra l ia  and Papua New Guinea, expressed t h e  opinion t h a t  t h e  

p l a i n t i f f  with h i s  d i s a b i l i t i e s  would f i n d  it almost impossible t o  g e t  

ou t s ide  work i n  Aust ra l ia  even i f ,  cont rary  t o  medical advice, he sought 

it. He agreed t h a t  higher  educat ional  q u a l i f i c a t i o n s  would be d e s i r a b l e  

and suggested t h a t  a r e h a b i l i t a t i o n  course of some s i x  months' dura t ion  

may be required t o  a d j u s t  t he  p l a i n t i f f  t o  bench o r  assembly work. I f  

such employment were then obtained he should be a b l e  t o  earn about t h e  

same bas ic  amount a s  he earned i n  Papua New Guinea before  h i s  accident .  

I f  t h e  p l a i n t i f f ,  uninjured had i n  due course obtained employment i n  

Aust ra l ia  a s  a chainman, it was agreed by the  p a r t i e s  t h a t  h i s  earnings 
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wauld be g r e a t e r  than those  a t  t h e  bench o r  i n  process work by a t  l e a s t  

a  camping allowance i n  excess of $400 pe r  year. I a l s o  note  t h a t  whether 

t h e  p l a i n t i f f  undertakes a  r e h a b i l i t a t i o n  course o r  f u r t h e r  s t u d i e s  t he re  

i s  l i k e l y  t o  be a  per iod  when h i s  earnings a r e  f o r  some time lower than 

those  I have r e fe r r ed  to .  

The p l a i n t i f f  i s  a  s t rong,  hea l thy  young man wi th  t h e  funct ion 

of  h i s  upper limbs unimpaired. He could c e r t a i n l y  not  be described a s  

an "odd l o t "  but I must accept  t h a t  he i s  no longer ab le  t o  do t h e  work 

f o r  which he was b e s t  s u i t e d ,  namely, outdoor physical  labour ,  and t h a t  

h i s  low educational  q u a l i f i c a t i o n s  and l ack  of experience combine with 

h i s  physical  d i s a b i l i t i e s  t o  l i m i t  s eve re ly  t h e  number of sedentary  

occupations i n  which he i s  l i k e l y  to f i n d  employment. The chances from 

t ime t o  time of h i s  being unemployed have been increased subs t an t i a l ly .  

There i s  evidence t h a t  t he  p l a i n t i f f  was a  somewhat q u i e t  and 

t a c i t u r n  young man before t h e  accident  bu t  t h a t  he now occas ional ly  

d r inks  too much and becomes aggressive. I do not  f i n d  t h i s  d i f f i c u l t  t o  

accept  i n  view of  h i s  harrowing experiences and h i s  uncer ta in  fu ture .  

But I am no t  s a t i s f i e d  t h a t  t h i s  i s  a  permanent condition. The p l a i n t i f f  

has a l s o  suffered a  s u b s t a n t i a l  l o s s  of what a r e  r e fe r r ed  t o  a s  t h e  

amenit ies  of l i f e .  His s o c i a l  a c t i v i t i e s  a r e  r e s t r i c t e d ,  he no longer 

swims, a  s p o r t  i n  which he appears t o  have been above average, because 

o f  t h e  embarrassment caused by h i s  ugly scar r ing .  It i s  only  when he 

dresses  with long s l eeves  and long t r o u s e r s  t h a t  t h e  sca r r ing  i s  not  

immediately apparent.  

C lea r ly  t h e  p l a i n t i f f  suf fered  excruc ia t ing  pain and was pu-t 

t o  many inconveniences over  a long per iod  a s  a  r e s u l t  of h i s  i n j u r i e s  

and t h e i r  treatment. 

I n  my view a  proper award f o r  genera l  damages i s  $32,000. To 

t h i s  must be added t h e  agreed spec ia l  damages of  $5,372.36 making a  t o t a l  

of $37,372,36. 

S o l i c i t o r s  f o r  t h e  P la in t i f f  I Messrs. C. Kirke & Co. 

S o l i c i t o r  f o r t h e  Defendant : P.J.  Clay, Esq.,Crown S o l i c i t o r .  . 


