
I N .  THE SUPREME COURT 

OF PAPUA NEW GUINEA Monday, 

6 t h  November, 1972. 

TONNY IAMNAN v. GERARD TONDAMBI 

1972 - The a p p e l l a n t  -was. conv ic ted  i n  t h e  Local .-  

Nov 3 Court  a t  Rabaul,  o f  us ing  obsc~ene. language w i t h i n  t h e .  

and 6. h e a r i n g  of a n o t h e r  pe r son-  ( ~ e c ,  3 0 ( c ) ,  P o l i c e  Offences  

RABAUL (New ~ u i n e a )  Ordinance - t h e  c o u r t  papers  i n  f a c t  make 

------ . r e f e r e n c e  t o  Sec. 3 0 ( d )  of  t h a t  o r d i n a n c e ) .  

P r e n t i c e .  
J. The grounds of appea l  r e l i e d  on were - ( a )  

t h a t  a  p l e a -  of  g u i l t y  should  n o t  have been e n t e r e d ,  

( b )  excess  i n  punishment. The o f f e n c e  was a l l e g e d  t o  

have t aken  p l a c e  i n  t h e  Rabaul P o l i c e  S t a t i o n ,  and 

t h e  c i rcumstances  appear  o n l y  i n  t h e  s t a t e m e n t  o f  

f a c t s  which I .  s e t  . . .  out :  

" A t  about  9.00 p.m. t h a t  i n  t h e  1 7 t h  of  August 

1972, t h e  defendanx used t h e  obscene language wi th -  

i n  t h e  h e a r i n g  o f  t h e  Duty Constables  a t  Rabaul 

P o l i c e  S t a t i o n .  When t h e  de fendan t  came i n t o  t h e  
Rabaul P o l i c e  S t a t i o n  he was t a l k i n g  a  l o t  and t h e  
d u t y  c o n s t a b l e  c o u l d n t t  unders tand what t h e  defend- 

a n t  was t a l k i n g  about .  Then t h e  d u t y  c o n s t a b l e  s a i d  
I d o n ' t  ( s i c )  what you a r e  t a l k i n g  about .  So t h e  

defendant  s a i d  'Pakin  B a s t a t t  t o  t h e  Duty Cons tab les .  
A f t e r  t h a t  I t o l d  him you a r e  u s i n g  t h e  obscene 
language t o  t h e  d u t y  c o n s t a b l e s  and I am going t o  

charged ( s i c )  you f o r  t h a t .  Then t h e  de fendan t  s a i d  
Yes I made a  mis take .  Then I charged him w i t h  t h e  
p r e s e n t  charged and p l a c e d  him i n  t h e  c e l l s .  

The defendant  i s  a  s i n g l e  man and he  i s  n o t  work- 

ing. He used t o  e a r n  money by s e l l i n g  ca rv ing .  

Def t .  admit t r u t h  o f  f a c t s .  

D e f t ,  no s t a t e m e n t .  

No p r i o r  c o n v i c t i o n .  " 

Counsel f o r  t h e  a p p e l l a n t ,  w h i l s t  a c c e p t i n g  

f r o m . t h e  judgment of  Lord P a r k e r ,  C.J.  (Req. v,:Stanle~ 
( I ) ) ,  t h a t  t h e  words " indecen t  a n i  obscene" convey t h e  
i d e a  -of 'offending agai-ns-t t h e  r ecogn i sed  s t a n d a r d s  of  
p r o p r i e t y ,  i n d e c e n t  be ing a t  t h e  lower end o f  t h e  s c a l e  

( 1 )  (1965) 2  F.B. ,327 a t  p .  333, C.C.A. 
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1972 - a n d o b s c e n e  a t . t h e  upper  end of t h e  s c a l e ; "  cont.ended 

Tonny t h a t  c i rcumstances  can a l t e r  t h e  l e g a l  c h a r a c t e r  of  

Iamnan words used. .  -He i . n s t a n c e d t h e  F u l l  Cour t  o f  Queens- 
V. 
Gerard'  

l a n d ' s  r u l i n g .  ( B r a d b u r y - v ; . . ~ t a i n e s  - (2 . ) )  ; - t h a t . a n  - . 
Tondambi appea l  a g a i n s t - a  c o n v i c t i o n  f o r  o b s c e n i t y  o f - s p e e c h ,  

s h o u l d b e ~ a l l o w e d ~ i n  r e l a t i o n  t o  t h e  u s e  of  t h e  words 
PrenCice " fuck in f -  boongfl. i n t h e  p l a y  "Norm and Ahmedl 'present-  

J. 
ed on an A u s t r a l i a n  s t a g e . - H e  r e l i e d  a > s o @ n  H a r t ,  

J. 's r e f u s a l - t o  g r a n t  an i n j u n c t i o n t o  - r e s t r a i n  t h e i r  
r e p e t i t i o n  i n  s t a g e  performances ( ~ t t o r n e y - ~ e n e r a l  v. 

Twelf th  Niqht  Thea t re  ( .3 )  ). - A s .  H a r t ;  J. p o i n t e d  o u t  

i n  t h e  l a t t e r  d e c i s i . o n , t h o u g h  t h e -  u s e  of  t h e  word. 
"fuck" i n  some s e t t i n g s ,  f o r  example, i n  argument i n  

c o u r t -  o r  i n  a  judgment, would n o t  b e - o b s c e n e ;  i t s  use  
i n  a  p u b l i c  s t r e e t  i n  an a b u s i v e  manner has  g e n e r a l l y  
been cons ide red  obscene. I f  I may be p e r m i t t e d  t o  
c a r r y  His Honour's d i s c u s s i o n  a  l i t t l e  f u r t h e r ;  I can 

imagine,  indeed I suppose many of  u s  have many t imes  

heard., an A u s t r a l i a n  g r e e t  a  f a m i l i a r  f o r  whom he had 
. g r e a t - a f f e c t i o n  and r e s p e c t  w l t h  t h e  words "How a r e  

you, you f u c k i n g  o l d  b a s t a r d "  - perhaps  fo l lowed by 

p r 0 f a n i t i . e ~  and hugging o r  back-s lapp ing  g e s t u r e s .  
T h i s ,  though s a i d  a f f e c t i o n a t e l y  and n o t  a b u s i v e l y ,  

could however i n  my op in ion  be ranked a s  "obscene 
language" i f  s a i d  i n  a  p u b l i c  p l a c e  i n  t h e  p resence  
Of b y s t a n d e r s  ( c h i l d r e n  o r  women p e r h a p s )  who might  

be shocked, o f fended ,  annoyed, o r  d i s g u s t e d  t h e r e a t .  

M r .  Baulch contends  t h a t  t h e  s e t t i n g  h e r e  
of  a  p o l i c e  s t a t i o n  s t a f f e d  by presumably hardened 
policemen was such t h a t  t h e  language used should  no t  
be cons t rued  a s  obscene w i t h o u t  f u r t h e r  i n v e s t i g a t i o n  
by ev idence  a t  l e a s t .  He would seek  t o  u s e  

Clavton ( 4 )  i n  a i d  - t h a t  be ing  a  d e c i s i o n  where t h e  
e x p e r i e n c e  of  t h e  p o l i c e  o f f i c e r s  t o  whom c e r t a i n  

o b j e c t s  were s o l d ,  was such a s  t o  p r e v e n t  t h e  s a l e  t o  
them t h e r e o f  be ing  a  s a l e  o f  an "obscene a r t i c l e " .  I 
c o n s i d e r  however t h a t  t o  b e  a  c a s e  s p e c i a l  t o  t h e  

p r o v i s i o n s  of  t h e  Obscene P u b l i c a t i o n s  Ac t ,  1959 (u.K.) 
and t h e  t e s t  of o b s c e n i t y  l a i d  down the reunder .  To 
my mind it is  d i s t i n g u i s h a b l e  h e r e .  

I would n o t  be p repared  t o  l a y  down t h a t  t h e  
words a s  used i n  Rabaul i n  a  p o l i c e  s t a t i o n  i n  1972,  



were n e i t h e r  " f i l t h y ,  bawdy, lewd o r  d i s g u s t i n g " ,  t o  use  

Windeyer, J . ' s  words i n  Crowe v.  Graham (5 ) ,  b u t  were mere- 
l y  o f f e n s i v e  o r  indecen t .  

No d o u b t s o m e  policemen become hardened t o  d e a l -  
i n g  w i t h  drunken and abusive  men. It i s  n o t 1  ++irkhow- 

e v e r  common exper ience  t h a t  t h e y  become accustomed t o  
t r e a t  wi th  l e v i t y  o r  a f f e c t i o n  o r  d:sdain;the words 

" fucking b a s t a r d "  when s a i d  i n  t h e i r  p resence  by a man 
t h e y  a r e  about  t o  o r  have a r r e s t e d  o r  a r e  ques t ion ing .  A 
number of  c a s e s  have occurred  i n  t h e  c o u r t s  i n  which 

policemen have exper ienced profound annoyance a t  be ing 

c a l l e d  merely "mug coppers".  I t  i s  a l s o  r e g r e t t a b l y  t h e  

exper ience  o f  t h e s e  c o u r t s  t h a t  i n  many c a s e s  s h o r t  
p h r a s e s  of  t h i s  k ind "black b a s t a r d , "  " fucking b a s t a r d , "  
have been rece ived  a s  so  inflammatory and abus ive  t o  

Melanesian language s p e a k e r s  a s  t o  l e a d  t o  i n s t a n t  b reach  
of  t h e  peace and murderous v io lence .  It i s  more t h a n  

p o s s i b l e  t h a t  t h e  l e a r n e d  m a g i s t r a t e ' s  exper ience  of  such 
l i k e  c a s e s  i s  f a r  more e x t e n s i v e  than  my own. 

Counsel f u r t h e r  contends t h a t  t h e  words may have 
been used by t h e  a p p e l l a n t  perhaps  i n  a  mut tered  a s i d e  a s  

a  g e s t u r e  of  annoyance o r  i r r i t a t i o n  w i t h  h i m s e l f ,  and n o t  
a s  an abuke of  t h e  p o l i c e .  The s t a t e m e n t  o f  f a c t s  however 

i n d i c a t e s  t h e  language was used t o  t h e  d u t y  c o n s t a b l e s ,  
and t h a t  when upbra ided f o r  u s i n g  abus ive  language t h e  
accused s a i d ,  "I made a mjs take ."  

The words used were i n  my op in ion  c a p a b l e  of be-  

i n g  obscene i f  used i n  t h e  p resence  of o t h e r s ,  depending 
on t h e i r  c o n t e x t .  The s t a t e m e n t  of  f a c t s  i n d i c a t e s  t h a t  

t h e y  were used a b u s i v e l y  and o f f e n s i v e l y ,  t h e y  seem t o  
have been r e c e i v e d  a s  such. I cannot  a c c e p t  t h a t  t h e  
l e a r n e d  m a g i s t r a t e  h a s  f a l l e n  i n t o  e r r o r  i n  r e c o r d i n g  a 
p l e a  of g u i l t y ,  I c o n s i d e r  t h e  appeal  should  be d i s -  
al lowed on t h i s  ground. 

No m a t t e r  was p u t  i n  o p p o s i t i o n  t o  t h e  appea l  

be ing al lowed on t h e  ground of  s e v e r i t y .  The maximum 
punishment f o r  t h i s  o f f e n c e  i s  $100 f i n e  o r  s i x  months'  
imprisonment. 1 n o t e  t h e  a p p e l l a n t  had no p r i o r  conv ic -  
t i o n s ,  t h a t  immediately a f t e r  us ing  t h e  words complained 
o f ,  he made some s o r t  of  apology. T h e s i t u a t i o n ,  i n s i d e  

t h e  s t a t i o n ,  does n o t  seem t o  have been one where o t h e r s  
. . .  , .. 

were l i k e l y  t o  have' been inflamed- . by . . . . . t h e  . . .l,angu:age i n t o  

( 5 )  4 1  A.L,S.R. 402 a t  p .  409 



a t t a c k i n g  t h e - p o l i c e  - o r  impeding them i n  t h e i r  work--- the 
p u b l i c . r e p u t a t i o n  f o r  f a i r n e s s  of t h e  p a r t i c u l a r  c o n s t a b l e s  

was n o t  be ing a t t a c k e d ,  and t h e r e  appears  t o  have been no 

sugges t ion  o f s u c h a  p reva lence  of  abus ive  language t o  

policemen i n  th i s -  l o c a l i t y  a t  t h i s  t i m e ,  as to-have - c a l l e d  
f o r  p u b l i c  d e t e r r e n c e .  I s h o u l d  have t h o u g h t - t h a t  o n t h e  

s t a t e m e n t  of f a c t s  ( t h e  o n l y  m a t e r i a l  b e f o r e  t h e  c o u r t )  H i s  

Worship would have a t  1 e a s t . h a d - t o  c o n s i d e r . w h e t h e r  he  
might  have e x e r c i s e d  h i s  power under  Sec. 20 of  t h e  Ordin- 

ance. 
. . .  . . . . . . . 

. 1-am of t h e  op in ion  t h a t  t h e  p e n a l t y  a c t u a l l y ,  

imposed,-wi ' th a l l  due r e s p e c t  t o  t h e  l e a r n e d  magi s t r a t e ;  
i s  s o  s e v e r e  a s  t o  a m o u n t t o  " a s u b s t a n t i a l  m i s c a r r i a g e  of 

j u s t f c e "  w i t h i n  t h e  meaning of  t h e  s e c t i o n .  I t h e r e f o r e  

e l l o w  t h e  a p p e a l ;  I confirm t h e  c o n v i c t i o n ;  i n  l i e u  of  t h e  

p e n a l t y  imposed by t h e  m a g i s t r a t e  1 impose a  f i n e  of  $10 
o r  t e n  days1  imprisonment; 

S o l i c i t o r  f o r  t h e  Appe l l an t  : W.A. L a l o r ,  P u b l i c  S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Respondent: P.J. Clay ,  Crown S o l i c i t o r  


