
IN THE SUPREME COURT C O R A M  r UILLIAMS, J,  

OF PAPUA N E U  GUINEA Wednesday,  

2 7 t h  S e p t e m b e r  1 9 7 2  

APPEAL N O .  2  o f  1 9 6 5  (N.G.) 

BETWEEN: 

THE FIRST ASSIST.ANT SECRETARY, DEPARTMENT OF 
THE ADMINISTRATOR, POSITION NO.  D.A.  1 ,  on  
b e h a l f  o f :  ZBTJ~mMU, TOGONTI, TINAN, T A R I N G ,  
TOMBATA, T O L U B A N G ,  T U A N O M ,  T O L A L A O ,  TALAI, 
TOPETEL, TOPIPILAK,' a n d  T I V A R A  on  ' b e h a l f  o f  
t h e  m a t r i l i n e a g e s  o f  No. 2 N a p a p a r V i l l a g e  
i n  t h e  R a b a u l  S u b - D i s t r i c t .  

A p p e l l a n t  

A N D :  - 
THE ADMINISTRATION OF THE TERRITORY OF PAPUA 
A N D  N E W  G U I N E A  -"I 

R e s p o n d e n t  

r e  K E R A V A T  L A N D  

1 9 7 2  - T h i s  i s  a n  a p p e a l  a g a i n s t  a F i n a l  O r d e r  made by 

J u n  26 ,  2 7 ,  t h e  Land T i t l e s  Commiss ion  on  1 9 t h  O c t o b e r  1 9 6 4  c o n c e r n -  

2 8 ,  2 9 . i n g  c e r t a i n  l a n d  a t  K e r a v a t .  By t h a t  o r d e r ,  made 

R A B H U L  p u r s u a n t . t o  t h e  New G u i n e a  Land  T i t l e s  R e s t o r a t i o n  

O r d i n a n c e  1951-1963  ( t o  wh ich  I s h a l l  h e r e i n a f t e r  r e f e r  

Aug. 3  t o  a s  " t h e  F i e s t o r a t i o n  O r d i n a n c e " )  i t  b a s  d e c l a r e d  t h a t  
S e p . 2 7  

l a n d  o f  a n  a r e a  o f  a b o u t  4 7 0 8  a c r e s  d e l i n e a t e d  on  a  

PORT p l a n  a n n e x e d  t o  t h e  ~ i n i l  O r d e r  was owned a b s o l u t e l y  by 

t h e  ~ d h i n i s t r a t i o n  s u b j e c t  t o  an. e s t a t e  i n  f e e  s i m p l e  

o f  a n  a r e a  o f  a b o u t  500  a c r e s  t.o b e  h e l d  by t h e  D i r e c t o r  
U i l l i a m s ,  

J.  o f  D i s t r i c t  S e r v i c e s  a n d  N a t i v e  A f f a i r s  as t r u s t e e  as  

a  r e s e r v e  f o r  n a t i v e s .  I . t  was f u r t h e r  d e c l a r e d  t h a t  

t h e  A d m i n i s t r a t i o n  a n d  t h e  D i r e c t o r  u e r e  e n t i t l e d  t o  

b e  r e g i s t e r e d  a s  o w n e r s  o f  t h e i r  r e s p e c t i v e  i n t e r e s t  

a n d  t h a t  n o  n a t i v e  c u s t o m a r y  r i g h t s  w e r e  r e t a i n e d ,  on 

t h e  a p p o i n t e d  d a t e ,  by a n a t i v e  o r  n a t i v e  communi ty  i n  

r e s p e c t  o f  t h e  l a n d  t h e  s u b j e c t  of t h e  o r d e r  o r  any  

p a r t  t h e r e o f .  

T h e  m a t t e r s  u n d e r  i n v e s t i g a t i o n  by t h e  Land 

T i t l e s  Commiss ion  were  a  c l a i m  made by t h e  A d m i n i s t r a t i o n  

d a t e d  8 t h  May 1959  a n d  a r e f e r e n c e  by t h e  D i r e o t o r  o f  

N a t i v e  A f f a i r s  d a t e d  1 7 t h  J a n u a r y  1962 u n d e r  S e c , 3 6  o f  



1'372 - t h e  New G u i n e a  -Land T i t l e s  R e s t o r a t i o n  O r d i n a n c e  1951-  

I n  r e  1955 .  I n  t h e  f o r m  o f  c l a i m  t h e  A d m i n i s t r a t i o n  c l a i m e d  

K e r a v a t  t o  b e  e n t i t l e d  t o  a  f r e e h o l d  i n t e r e s t  i n  a p p r o x i m a t e l y  
Land . ' I7000 a c r e s  s a i d  t o  h a v e  b e e n  a c q u i r e d  by " t r a n s f e r  

f r o m  n a t i v e  o w n e r s " .  The  l a n d  c l a i m e d  was shown i n  a 

U l i l l i a m s ,  p l a n  a t t a c h e d  t o  t h e  c l a i m .  
J. 

On 7 1 t h  May 1959  a  P r o v i s i o n a l  O r d e r  was made 

by t h e  t h e n  C o m m i s s i o n e r  o f  T i t l e s  whereby  i t  was 

p r o v i s i o n a l l y  d e c l a r e d  t h a t  t h e  a r e a o f  a p p r o x i m a t e l y  

1 7 0 0 0  a c r e s  t h e  s u b j e c t  o f  t h e  c l a i m  was owned 

a b s o l u t e l y  by t h e  n d m i n i s t r a t i o n  a n d  t h a t  no  n a t i v e  o r  

n a t i v e  communi ty  was ,  a t  t h e  a p p o i n t e d  d a t e ,  e n t i t l e d  

t o  a n y  n a t i v e  c u s t o m a r y  r i g h t s  i n  r e s p e c t  o f  t h e  s a i d  

l a n d .  

T h e  r e f e r e n c e  by t h e  D i r e c t o r  o f  N a t i v e  A P f a i r s  

r e f e r r e d  t o  t h e  P r o v i s i o n a l  O r d e r  o f  1 1 t h  May 1 9 5 9  a n d  

a s s e r t e d  t h a t  c e r t a i n  named p e r s o n s ,  b e i n g  t h e  A l u a l u a  

o f  t h e  m a t r i l i n e a g e s  o f  N a p a p a r  V i l l a g e  i n  t h e  R a b a u l  

S u b - D i s t r i c t ,  c l a i m e d  f u l l  r i g h t s  of  o w n e r s h i p  by 

n a t i v e  c u s t o m  on b e h a l f  o f  t h e i r  m a t r i l i n e a g e s  o f  a n  

a r e a  o f  a p p r o x i m a t e l y  1 0 0 0  a c r e s  i n  t h e  n o r t h - w e s t  

c o r n e r  o f  t h e  l a n d  c o v e r e d  by t h e  P r o v i s i o n a l  O r d e r .  

I t  would  a p p e a r ,  h a v i n g  r e g a r d  t o  o t h e r  e v i d e n c e ,  t h a t  

t h e  r e f e r e n c e  t o  t h e  n o r t h - w e s t  c o r n e r  s h o u l d  h a v e  b e e n  

t o  t h e  n o r t h - e a s t  c o r n e r .  I t  was f u r t h e r  a s s e r t e d  i n  t h e  

r e f e r e n c e  t h a t  t h e  s a i d  l a n d  was n e v e r  p u r c h a s e d  f r o m  

them o r  o t h e r w i s e  l e g a l l y  a c q u i r e d  f r o m  them o r  t h e i r  

a n c e s t o r s  a n d  t h a t  n e i t h e r  t h e y  nor t h e i r  a n c e s t o r s  

e v e r  a b a n d o n e d  t h e i r  r i g h t s  i n  t h e  s a i d  l a n d ,  They 

c l a i m e d  f u l l  n a t i v e  c u s t o m a r y  r i g h t s  o f  p o s s e s s i o n *  

I t  w i l l  b e  s e e n  f r o m  t h e  f o r e g o i n g  t h a t  t h e  

F i n a l  O r d e r  was  made w i t h  r e s p e c t  t o  a n  a r e a  o f  a b o u t  

4 7 0 8  a c r e s  w h i l s t  t h e  C l a i m  a n d  t h o  P r o v i s i o n a l  O r d e r  

r e f e r r e d  t o  a n  a r e a  o f  a b o u t  1 7 0 0 0  a c r e s  o f  l a n d .  I t  

would  a p p e a r  t h a t  by  r e f e r e n c e  t o  s e v e r a l  e x h i b i t s  

( p a r t i c u l a r l y  e x h i b i t s  A & 8A) t h a t  t h e  t o t a l  a r e a  w i t h  

w h i c h  t h e  Commiss ion  c o n c e r n e d  i t s e l f  was a n  a r e a  o f  

a b o u t  4 7 0 8  a c r e s  o f  w h i c h  a b o u t  2324 a c r e s  was c l a i m e d  

by t h e  n a t i v e  p e o p l e  r e p r e s e n t e d  by t h e  a p p e l l a n t  i n  

t h i s  a p p e a l .  How t h e  a r e a  o f  1 7 0 0 0  a c r e s  r e f e r r e d  t o  

i n  t h e  C l a i m  a n d  P r o v i s i o n a l  O r d e r  came t o  b e  r e d u c e d  

t o  4 7 0 8  a c r e s  i s  n o t  c l e a r .  I t  would  a p p e a r  t h e  1 7 0 0 0  



a c r e s  e m b r a c e d  a r e a s  known a s  K e r a v a t  Nos. 1 ,  2 ,  3 & 4 ,  a n d  

t h a t  K e r a v a t  Nos .  1  & 2  h a d  n o t  b e e n  t h e  s u b j e c t  of o b j e c t i o n  

o r  r e f e r e n c e  and  h a d  boon d e ~ a l t  w i t h  by .  t h o  C u s t o d i a n  oP E x p r o p r i a t e d  

P r o p e r t y .  They were  t h u s  e x c l u d e d  f r o m  c o n s i d e r a t i o n  by t h e  

Commiss ion .  I t  a l s o  s e e m s  t h a t  t h e  a r e a  o f  1 7 0 0 0  a c r e s  r e f e r r e d  - .- . 
t o  i n  t h e  c l a i m  may h a v e  b e e n  o v e r s t a t e d .  

6 C o u n s e l  f o r  t h e  r e s p o n d e n t  r a i s e d  a p r e l i m i n a r y  o b j e c t i o n  

t o  t h e  N o t i c e  o f  A p p e a l .  t ie c o n t e n d e d  t h a t  t h e  a r e a  c l a i m e d  by 

t h e  a p p e l l a n t s  ( i . e .  a b o u t  2324 a c r e s )  was t h e  o n l y  a r e a  i n  

d i s p u t e  a n d  t h a t  t h e  a p p e l l a n t s  a s s e r t e d  no  i n t e r e s t  i n  t h e  

b a l a n c e  o f  t h e  l a n d  t h e  s u b j e c t  o f  t h e  F i n a l  O r d e r .  S e c . 3 8 ( 1 )  

o f  t h e  Land T i t l e s  Commiss ion  O r d i n a n c e  c o n f e r r e d  a r i g h t  o f ,  

a p p e a l  t o  t h i s  C o u r t  f r o m  a  d e c i s i o n  of t h e  Commiss ion  o n l y  upon 

" a  p e r s o n  a g g r i e v e d "  by t h a t  d e c i s i o n .  P a r a g r a p h  2 o f  t h e  

amended N o t i c e  o f  A p p e a l  s t a t e d  t h a t  t h e a p p e a l  was a g a i n s t  t h e  

w h o l e  o f  t h e  o r d e r  o f  t h e  Commiss ion .  The  a p p e l l a n t s  w e r e  n o t  

p e r s o n s  a g g r i e v e d  w i t h  r e s p e c t  t o  t h e  wholo  o r d e r  b u t  o n l y  s o  

much o f  t h e  o r d e r  a s  d e a l t  a d v e r s e l y  t o  t h e i r  c l a i m  w i t h  r e s p e c t  

t o  p a r t  o n l y  o f  t h e  l a n d  t h e  s u b j e c t  o f  t h e  F i n a l  O r d e r .  They 

a c c o r d i n g l y  h a d  no  s t a t u s  as a p p e l l a n t s  a g a i n s t  t h e  who le  o f  t h e  

F i n a l  O r d e r .  The  N o t i c e ' o f  H p p e a l  was t h e r e f o r e  d e f e c t i v e  a n d  

t h e  C o u r t  s h o u l d  n o t  embark  upon t h e  h e a r i n g  o f  t h e  a p p e a l  u n l e s s  

i t  was l i m i t e d  t o  t h e  a r e a  o f  l a n d  t h e  s u b j e c t  o f  t h e  r e f c r e n c e  

by t h e  a p p e l l a n t s .  

I n  s u p p o r t  o f  t h i s  c o n t e n t i o n  c o u n s e l  f o r  t h e  r e s p o n d e n t  

r e l i e d  upon a  d e c i s i o n  o f  t h e  High  C o u r t  o f  A u s t r a l i a  i n  P e t e r  (. 
Shipway  (I), and  p a r t i c u l a r l y  upon t h e  judgmen t  o f  H i g g i n s ,  J. 

a t  p .259 .  I n  t h a t  c a s e  p r o c e e d i n g s  h a d  b e e n  b r o u g h t  i n  t h e  

Supreme  C o u r t  o f  New S o u t h  W a l e s  r a i s i n g  q u e s t i o n s  o f  i n t e r p r e -  

t a t i o n  o f  a w i l l .  A n . a p p e a 1  was b r o u g h t  t o  t h e  High  C o u r t  o f  

A u s t r a l i a  f rom a d e c i s i o n  o f  t h e  Supreme  C o u r t  o f  New S o u t h  W a l e s ,  

T h e  a p p e l l a n t ,  Mrs. P e t e r ,  a p p e a l e d  a s  a  b e n e f i c i a r y  u n d e r  t h e  

w i l l  a n d  as a d m i n i s t r a t r i x  o f  t h e  e s t a t e  o f  h e r  d e c e a s e d  h u s b a n d .  

I t  a p p e a r e d  t h a t  Mrs. P e t e r  and  h e r  d e c e a s e d  h u s b a n d  h a d  

a s s i g n e d  t h e i r  i n t e r e s t  u n d e r  t h e  w i l l ,  by a d e e d  o f  a s s i g n m e n t ,  

t o  c r e d i t o r s .  The  d e e d  v e s t e d  i n  t h e  t r u s t e e s  u n d e r  i t  a l l  t h e  

i n t e r e s t  O F  M r .  a n d  Mrs. P e t e r  i n  th'8 w i l l  b u t  s u b j e c t  t o  a 

trust  i n  t h e i r  f a v o u r  i n  r e s p e c t  o f  a n y  s u r p l u s  t h a t  m i g h t  

r e m a i n  a f t e r  paymen t  o f  d e b t s .  I t  f u r t h e r  a p p e a r e d  t h a t  t h e r e  

c o u l d  n e v e r  b e  a  s u r p l u s  i n  t h e  h a n d s  o f  t h e  t r u s t e e s  a f t e r  

(1 )  ( 1 9 0 8 )  7 C . L . R .  2 3 2  



paymen t  o f  d e b t s  a s  t h e  who le  o f  t h e  p r o p e r t y  would  p a y  no more 

t h a n  a small p r o p o r t i o n  o f  t h e  d e b t s  d u e .  I n  t h e s e  c i r c u m s t a n c e s  

i t  was c o n t e n d e d  t h a t  t h e  a p p e l l a n t  h a d ,  i n  f a c t ,  no i n t e r e s t  

which  c o u l d  b e  a f f e c t e d  by t h e  i n t e r p r e t a t i o n  o f  t h e  w i l l  a n d ,  

a c c o r d i n g l y ,  h a d n o  s t d t u s  a s  a n  a p p e l l a n t .  G r i f f i t h ,  .C.J. 

c o n s i d e r e d  t h e  a p p e a l  on  i t s  m e r i t s  a n d  d e c i d e d  a g a i n s t  t h e  

a p p e l l a n t  on  t h e  m e r i t s  a d d i n g  t h a t  w h e t h e r  t h e  a p p e a l  s h o u l d  b e  

d i s m i s s e d  o n  t h i s  g r o u n d  o r  on  t h e  g r o u n d  t h a t  t h e  a p p e l l a n t  

h a d  no  s u b s t a n t i a l  i n t e r e s t  i n  t h e  c a s e  was a  q u e s t i o n  " n o t  

w o r t h  d e c i d i n g " .  O r C o n n o r ,  J .  a l s o  d e c i d e d  t h e  m a t t e r  o n  i t s  

mari ts .  I s a a c s ,  J.  e x p r e s s e d  t h e  v i e w  t h a t  t h e  a p p e l l a n t  h a d  no  

a p p e a l a b l e  i n t e r e s t  i n  t h e  m a t t e r  b u t  wen t  on  t o  s a y  t h a t  " a s  

my l e a r n e d  b r o t h e r s  who h a v e  p r e c e d e d  me t h i n k  t h e  a p p e l l a n t  i s  

t e c h n i c a l l y  e n t i t l e d  t o  demand t h e  d e c i s i o n  of t h e  C o u r t  upon 

t h e  c o n s t r u c t i o n  o f  t h e  w i l l  i t  i s  my d u t y  t o  e x p r a s s  a n  o p i n i o n 1 z ,  

H i y g i n s ,  J . ,  i n  c o n c u r r i n g  t h a t  t h e  a p p e a l  b e  d i s m i s s e d ,  s t a t e d  

t h a t ,  i n  h i s  v i e w ,  t h e  a p p e a l  s h o u l d  b e  d i s m i s s e d  on  t h e  s i m p l e  

g r o u n d  t h a t  t h e  a p p e l l a n t  h a d  no  i n t e r e s t  o r  p o s s i b l e  ' n t e r e s t  

i n  t h e  p r o p e r t y  i n  d i s p u t e  a n d  t h a t  N t h o r e P o r e  s h e  i s  n o t  

e n t i t l e d  t o  a t t a c k  t h e  judgmen t  o f  t h e  l e a r n e d  j u d g e  b e l o w ,  

s t i l l  l e s s  t o  h a v e  i t  s e t  a s i d e  i n  f a v o u r  o f  t h o s e  i n t e r e s t e d  

who m i g h t  h a v e  a p p e a l e d  b u t  who h a v e  f a i l e d  t o  a p p e a l . "  

I t  w i l l  t h u s  b e  s e e n  t h a t ,  i n  t h a t  c a s e ,  t h e  c o n t e n t i o n  

was t h a t  t h e  a p p e l l a n t  h a d  no  i n t e r e s t  i n ,  o r  p o s s i b l e  i n t e r c s t  

i n ,  t h e  p r o p e r t y  i n  d i s p u t e  a n d  c o u l d  n o t  t h u s  b e  s a i d  t o  h a v e  

b e e n  a d v e r s e l y  a f f e c t e d  by t h e  d e c i s i o n  O F  t h e  C o u r t  be low;  I n  

t h e  p r e s e n t  c a s e , h o w e v e r ,  t h e  F i n a l  O r d e r  c o n t a i n e d  a  d e c l a r a t i o n  

" A b s o l u t e  o w n e r s h i p  by t h e  A d m i n i s t r a t i o n  o f  P a p u a  New 

G u i n e a  i n  t h e  s u b j e c t  t o  a n  e s t a t e  i n  f e e  s i m p l e  h e l d  by  

t h e  D i r e c t o r  o f  D i s t r i c t  S e r v i c e s  and  N a t i v e  A f f a i r s  as a 

t r u s t e e  f o r  n a t i v e s  o v e r  a  o f  t h e  s a i d  p i e c e  o f  l a n d  

c o n t a i n i n g  a b o u t  500  a c r e s  . . . . . . . ." ( t h e  u n d e r l i n i n g  is  m i n s ) .  

T h i s  d e c l a r a t i o n  t h ~ r e f o r e ~ i n  i t s  t e r m s ,  c o n f e r r e d  upon 

t h e  A d m i n i s t r a t i o n  a b s o l u t e  o w n e r s h i p  o f  a n  a r e a  o f  a p p r o x i m a t e l y  

4 7 0 8  a c r e s  s u b j e c t  t o  a n  e s t a t e  i n  f e e  s i m p l e  i n  f a v o u r  o f  t h e  

D i r e c t o r  w i t h  r e s p e c t  t o  a p p r o x i m a t e l y  5 0 0  a c r e s  b e i n g  p a r t  o f  

t h e  2324  a c r e s .  T h e  d e c l a r a t i o n  t h e r e f o r e  d i s p o s e d  o f  t h e  

1 0 0 0  a c r e s  i n  a way a d v e r s e  t o  t h e  c l a i m s  o f  t h e  n a t i v e  p e o p l e .  

T h i s  s i t u a t i o n  i s ,  I t h i n k ,  p l a i n l y  d i s t i n g u i s h a b l e  f r o m  t h e  

p o s i t i o n  i n  P e t e r  v. Sh ipway  ( 2 )  ( s u p r a ) .  I n  my v i e w  t h e  

( 2 )  ( 1 9 0 8 )  7  C . L . R .  2 3 2 -  



a p p e l l a n t s  w e r e  a d v e r s e l y  a f f e c t e d  by t h e  O r d e r  i n  t h e  t e r m s  i n  

w h i c h  i t  was p r o n o u n c e d  a n d  w e r e  " p e r s o n s  a g g r i e v e d "  w i t h i n  t h e  

m e a n i n g  o f  S e c . 3 6 ( 1 ) .  

As h a s  b e e n  s a i d  t h e r e  w e r e  b e f o r e  t h e  Land T i t l e s  

Commiss ion  a c l a i m  and  a r e f e r e n c e  u n d e r  t h e  New G u i n e a  Land 

T i t l e s  R e s t o r a t i o n  O r d i n a n c e .  The  c l a i m  was a  c l a i m  by t h e  

A d m i n i s t r a t i o n  t o  h a v e  b e e n  e n t i t l e d  a t  t h e  a p p o i n t e d  d a t e  t o  a n  

i n t e r e s t  i n  f r e e h o l d  o f  a p p r o x i m a t e l y  1 7 0 0 0  a c r e s  o f  l a n d  a n d  t o  

b e  r e g i s t e r e d  o r  e n t e r e d  i n  a l o s t  r e g i s t e r  as  t h e  owner  o f  o r  

t h e  p e r s o n  e n t i t l e d  t o  t h a t  i n t e r e s t .  The  c l a i m  f u r t h e r  

a s s e r t e d  t h a t  t h e  i n t e r e s t  c l a i m e d  ( i . e .  an e s t a t e  i n  f r e e h o l d )  

t i a d b e e n  a c q u i r e d  by " t r a n s f e r  f r o m  n a t i v e  owner s" .  T h e  c l a i m  

a l so  c o n t a i n e d  t h e  s t a t e m e n t  t h a t  t h e  C e r t i F i c a t e  o f  T i t l e  o r  

o t h o r  d o c u m e n t s  e v i d e n c i n g  t i t l e  t o  t h e  i n t e r e s t  c l a i m e d  h a d  

b a e n  " l o s t  t h r o u g h  enemy a c t i o n " .  I n  a n s w e r  t o  421 i n  t h e  C l a i m  

Form c o n c e r n i n g  a n y  o t h e r  i n f o r m a t i o n  w h i c h  m l g h t  b e  o f  a s s i s t a n c a  

t o  t h e  C o m m i s s i o n e r  t h e  a h s w e r  was g i v e n  I v P u r c h a s e  d o c u m e n t s  

l o s t .  T h e  a t t a c h e d  map i s  t a k e n  f r o m  a pro-war map". 

The  s t a t u t o r y  d u t y  o f  t h e  C o m m i s s i o n e r  i m p o s e d  by S e c . 4 2  

o f  t h e  R e s t o r a t i o n  O r d i n a n c e  was t o  i n v e s t i g a t e  t h e  c l a i m  t h e  

n a t u r e  o f  w h i c h  I h a v e  s e t  o u t  i n  t h e  p r e c e d i n g  p a r a g r a p h .  

,- I t u r n  now t o  t h e  " R e a s o n s  F o r  F i n d i n g v t  o f  t h o  Commiss ion .  

A f t e r  m a k i n g  some o b s e r v a t i o n s  on  t h e  h i s t o r y  o f  t h c  l a n d  t h e  

r e a s o n s  t h e n  p r o c e a d ,  a t  p . 5 ,  t o  w h a t  a p p e a r s  c l e a r l y  t o  me t o  

b e  t h e  r a t i o  d e c i d e n d i .  I t  i s  s t a t e d : -  

" T h e r e  is no d o u b t  i n  my mind  t h a t  much o f  t h e  a r e a  was 

p r i m a r y  b u s h .  T h e r e  was o c c e s i o n a l  h u n t i n g ,  t h e  u s e  o f  

t h e  a r ea  f o r  p a s s i n g  t h r o u g h  by way o f  t r a c k s  a n d  

o c c a s i o n a l  g a r d e n i n g  on  a v e r y  small s c a l e .  C o m p l e t e  

t i t l e  by e f f e c t i v e  o c c u p a t i o n  o v e r  t h e  w h o l e  o f  t h e  

a r e a  i n  d i s p u t e  h a d  n e v o r  b e e n  e s t a b l i s h e d  .....,.... 
I am s a t i s f i e d  t h a t  much o f  t h e  l a n d  i n  p r i m i t i v e  

t i m e s  was o w n e r l e s s  a n d  t h e r e f o r e ,  i n  a n y  c a s e ,  became 

t h e  p r o p e r t y  o f  t h e  R d m i n i s t r a t i o n  w h i c h  may h a v e  b e e n  

s u b j e c t  t o  t h e  r e c o g n i t i o n  of c e r t a i n  e x i s t i n g  n a t i v e  

r i g h t s .  I t  i s  i m p o s s i b l e  now t o  d e t e r m i n e  exact1 .y  

w h e r e  any g a r d e n s  w e r e  i n  t h e  a r e a  o r  e x a c t l y  wha t  
\ 

p a r t  o f  t h e  a r e a w a s  u s e d  f o r  h u n t i n g  o r  e v e n  t h b  e x a c t  

l o c a t i o n  o f  n a t i v e  t r a c k s .  N e v e r t h e l e s s  I f e e l  I m u s t  

t a k e  i n t o  c o n s i d e r a t i o n  t h e  e x i s t e n c e  o f  p o s s i b l e  r i g h t s  



by n a t i v e  c u s t o m a r y  t e n u r e  a t  t h e  t i m e  o f  t h e  o r i g i n a l  

a l i e n a t i o n .  I b e l i e v e  t h a t  f u l l  r e c o g n i t i o n  w i l l  b e  

g i v e n  t o  a n y  p o s s i b l e  n a t i v e  i n t e r e s t s  i f  I  a s s u m e  t h a t  

t h e r e  h a d  b e e n  no  war ,  t h e  A u s t r a l i a n  A d m i n i s t r a t i o n  

would  h a v e  s e t  a s i d e  f o r  t h e  u s e  o f  t h e  p e o p l e  

c o n c e r n e d ,  p a r t  o f  t h e  a r e a  i n  q u e s t i o n  as a n a t i v e  

r e s e r v e .  

A c c o r d i n g l y  I f i n d  t h a t  o n  t h e  a e s u m p t i o n  t h a t  i f  t h e r e  

h a d  b e e n  no  war ,  a n d  a c t i n g  u n d e r  t h e  r e l e v a n t  p r o v i s i o n  

o f  t h e  New G u i n e a  Land T i t l e s  R e s t o r a t i o n  O r d i n a n c e ,  

p a r t  o f  t h e  a r e a  c o n t a i n i n g  a b o u t  500 a c r e s  was s e t  

a s i d e  f o r  u s e  a s  a  n a t i v e  r e s e r v e  a n d  t h a t  t h i s  a r e a  

was i n  t h e  n o r t h e r n  p a r t  o f  t h e  a r e a  i n  d i s p u t e . "  

From t h e  f o r e g o i n g  e x t r a c t  f r o m  t h e  " R e a s o n s  f o r  F i n d i n g "  

i t  is ,  I t h i n k ,  c l e a r  t h a t  t h e  F i n a l  O r d o r  was made upon c o n s i d e r -  

a t i o n s  i r r e l e v a n t  t o  t h e  i s s u e s  b e f o r e  t h e  Commiss ion  a n d  was, 

i n  a n y  e v e n t ,  b a s e d  upon s e v e r a l  mi sconcep t , . i ons .  As t o  t h e  l a t t e r  

i t  s e e m s  t h a t  t h e  Commiss ion  was o f  t h e  v i e w  t h a t  i f  l a n d  w e r e  

o w n e r l e s s  i t  became by some a u t o m a t i c  p r o c e s s  t h e  p r o p e r t y  o f  t h e  

A d m i n i s t r a t i o n ,  e n t i t l i n g  i t  t o  a F i n a l  O r d e r  u n d e r  t h e  R e s t o r a t i o n  

O r d i n a n c e ,  a n d  t h a t  i t  h a d  a u t h o r i t y  t o  p e r f o r m  t h e  e x e c u t i v e  a c t  

o f  c r e a t i n g  a n a t i v e  r e s e r v e .  N e i t h e r  o f  t h e s e  p r o p o s i t i o n s ,  i s ,  

t o  my m i n d ,  t e n a b l e  and  t h e  c o n t r a r y  was n o t  a s s e r t e d  on  b e h a l f  

o f  t h e  r e s p o n d e n t .  

I t  i s  p l a i n ,  a s  I h a v e  s a i d ;  t h a t  t h e  F i n a l  O r d e r  was 

b a s e d  upon i r r e l e v a n t  c o n s i d e r a t i o n s .  T h e  Commiss ion  was c a l l e d  

upon  t o  h e a r  a n d  d e t e r m i n e  a c l a i m  w h i c h  i n  s u b s t a n c e  was a c l a i m  

t o  b e  e n t i t l e d ,  a s  a t  t h e  a p p o i n t e d  d a t e ,  t o  a n  e s t a t e  i n  f r e e h o l d  

a c q u i r e d  by t r a n s f e r  f r o m  n a t i v e  o w n e r s  a n d  t o  b e  r e g i s t e r e d  o r  

e n t e r e d  i n  a l o s t  r e g i s t e r  a s  t h e  owner  o f  o r  p e r s o n  e n t i t l e d  t,o 

t h a t  i n t e r e s t ,  T h e  f i n d i n g s  upon w h i c h  t h e  F i n a l  O r d e r  was b a s e d  

d i d  n o t  a d v e r t  t o  n o r  w e r e  t h e y  r e l a t e d  t o  t h e  m a t t e r s  i n  i s s u e  

r a i s e d  b y  t h e  c l a i m .  

F o r  t h e  r e s p o n d e n t  i t  i s  c o n t o n d s d  t h a t  i t  i s  n o t  o p e n  

on t h i s  a p p e a l  f o r  t h e  a p p e l l a n t  t o  r e l y  on  t h e  a s p e c t  o f  t h i s  

m a t t e r  t o  w h i c h  I h a v e  j u s t  a d v e r t e d .  I t  is s a i d  t h a t  t h e  

p r o c e o d i n g s  w e r e  n o t  c o n d u c t e d  b e f o r e  t h e  Commiss ion  on  t h e  

b a s i s  o f  a  c l a i m  o f  p u r c h a s e  f r o m  t h e  n a t j v s  p e o p l e ,  t ,ha t  t h i s  

was d o n e  w i t h o u t  o b j e c t i o n  a n d  t h a t  a c c o r d i n g l y  t h e  a p p e l l a n t  

c a n n o t  now b e  h e a r d  t o  c o n t e n d  t h a t  t h e  Commiss ion  d i d  n o t  a d v e r t  

t o  t h e  l i t e r a l  t e r m s  o f  t h e  c l a i m .  

1 



T h e r e  was power  i n  t h e  C o m m i s s i o n ,  u n d e r  S e c . 2 9  o f  t h e  

R e s t o r a t i o n  O r d i n a n c e ,  t o  p e r m i t  amendment o f  t h e  claim. However ,  

no o r d e r  f o r  amendment was made. T h e  Commiss ion  i s  a s t a t u t o r y  

c r e a t i o n  a n d  i t s  j u r i s d i c t i o n ,  p o w e r s  a n d  f u n c t i o n s  a r e  c i r c u m -  

s c r i b e d  by t h e  O r d i n a n c e  c r e a t i n g  i t .  I n  my v i e w  t h e  manner  o f  

t h e  c o n d u c t  o f  t h e  p r o c e e d i n g s  by t h e  p a r t i e s .  c a n n o t  e n l a r g e  t h e  

j u r i s d i c t i o n  o f  t h e  t r i b u n a l .  

I t  t h u s  s e e m s  t o  me t h a t  t h e r e  was no  d e t e r m i n a t i o n  o f  

t h e  c l a i m  by t h e  Commiss ion .  I n  c o n s e q u e n c e  t h e  F i n a l  O r d e r  made 

was n o t  an o r d e r  made i n  d e t e r m i n a t i o n  o f  t h o  c l a i m  a n d  was made 

w i t h o u t  j u r i s d i c t i o n .  I n  any  e v e n t  t h e  F i n a l  O r d e r  c a n n o t  b e  

s u p p o r t e d  by  r e f a r e n c e  t o  t h e  r e a s o n s  e x p r e s s e d  by t h e  Commiss ion .  

I n  t h e  r e a s o n s  e x p r e s s e d  t h e  Commiss ion  t o o k  t h e  v i e w  t h a t  t h e  l a n d  

was o w n e r l e s s  a n d  t h u s  a p p a r e n t l y  a u t o m a t i c a l l y  b e l o n g e d  t o  t h e  

A d m i n i s t r a t i o n ,  e n t i t l i n g  i t  t o  a  F i n a l  O r d e r  u n d e r  t h e  R e s t o r a t i o n  

Q r d j . n a n c e ,  a p r o p o s i t i o n  wh ich ,  I t h i n k ,  i s  u n t e n a b l e .  A d d i t i o n a l l y ,  

t h e  Commiss ion  h a d  no j u r i s d i c t i o n  t o  c r e a t e  a r e s e r v e  i n  f a v o u r  

o f  t h e  n a t i v e  p e o p l e ,  

I t  is c o n t e n d e d  on b e h a l f  o f  t h e  r e s p o n d e n t  t h a t  a l t h o u g h  

t h e  r e a s o n s  e x p r e s s e d  f o r  t h e  mak ing  o f  t h e  F i n a l  O r d e r  may h a v e  

b e e n  wrong,  n e v e r t h e l e s s  t h e  o r d e r  was c o r r e c t  a n d  i s  s u p p o r t a b l e  

upon o t h e r  g r o u n d s .  I t  was s a i d  t h a t  t h e  n d m i n i s t r a t i o n  c l a i m  was 

i n  r e a l i t y  b a s e d  upon S e c . 6 7 ( 3 )  o f  t h e  R e s t o r a t i o n  O r d i n a n c e  a n d  

t h a t  t h e  c a s e  made f o r  t h e  r e s p o n d e n t  b e f o r e  t h e  Commiss ion  was 

t h a t  t h e  l a n d  h a d  b e e n  a c q u i r e d  i n  German t i m e s  a s  w a s t e  a n d  v a c a n t  

l a n d  f o l l o w e d  by e n t r y  i n  t h e  German Ground  Book. T h a t  t h i s  was 

t h e  s u b s t a n c e  o f  t h e  c a s e  made b e f o r e  t h e  C o m m i s s i o n . i s  shown,  i t  
was s a i d ,  by t h e  c o u r s e  o f  t h e  e v i d e n c e  t a k e n  b e f o r e  t h e  Commiss ion .  

T h e  a r g u m e n t  p r o c e e d s  t h a t  upon t h e  e v i d e n c e  g i v e n  b e f o r e  t h e  

Commiss ion  a c a s e  f o r  t h e  A d m i n i s t r a t i o n  was made o u t  by r e f e r e n c e  

t o  S e c . 6 7 ( 3 )  a n d  t h a t  i n  t h e s e  c i r c u m s t a n c e s  t h i s  C o u r t  s h o u l d  n o t  

d i s t u r b  t h e  F i n a l  O r d e r  e x c e p t  as t o  t h a t  p a r t  o f  i t  w h i c h  h a d  

r e f e r e n c e  t o  t h e  c r e a t i o n  o f  a  r e s e r v e  i n  f a v o u r  o f  t h e  n a t i v e  

p e o p l e  w h i c h  p a r t  c o u l d ,  i t  was s a i d ,  b e  s e v e r e d  f r o m  t h e  r e m a i n d e r  

a n d  r e p l a c e d  by some o t h e r  a p p r o p r i a t e  o r d e r .  

F o r  t h e  a p p e l l a n t  i t  was s a i d  t h a t  t h e  c a s e  f o r  t h e  

r e s p o n d e n t  b e f o r e  t h e  Commiss ion  was n o t  b a s e d  upon S e c . 6 7 ( 3 )  a n d  

t h a t  i t  was n o t  o p e n  f o r  t h e  r e s p o n d e n t  t o  r e l y  upon i t  on t h i s  

a p p e a l .  The  Commiss ion  i n  i ts r e a s o n s  d i d  n o t  mako any f e f e r e n c e  

t o  i t  n o r  w e r e  a n y  f i n d i n g s  made w i t h  r e s p e c t  t o  i t ,  



As I u n d e r s t a n d  t h e  " R e a s o n s  f o r  i i n d i n g u  t h e r e  i s  

n o t h i n g  i n  them w h i c h  i n d i c a t e s  t h a t  t h o  Commiss ion  a d v e r t e d  i t s  

mind t o  t h e  p r o v i s i o n -  o f  S e c . 6 7 ( 3 )  o r  t o  t h e  m a t t e r s  wh ich  i t  

wou ld  b e  n e c e s s a r y  f o r  t h e  A d m i n i s t r a t i o n  t o  e s t a b l i s h  i n  o r d e r  

t o  g a i n  t h e  b e n e f i t s  o f  t h a t  p r o v i s i o n .  

T h e r e  was, b e f o r e  t h e  Commiss ion ,  some e v i d e n c e  t h a t  a n  

a r e a  o f  l a n d  i n  t h e  K e r a v a t  a r e a  c o m p r i s i n g  a p p r o x i m a t e l y  4351 

h e c t a r e s  o f  l a n d  was e n t e r e d  i n  t h e  Land R e g i s t e r  o f  t h e  Co lony  

o f  German New G u i n e a .  T h e  owner  was shown as "The  F i s c u s  o f  

t h e  C o l o n y  o f  German New G u i n e a "  a n d  t h e  e n t r y  was mado on  2 9 t h  

May 1 9 1 2  " i n  p u r s u a n c e  o f  t h e  t a k i n g  o f  p o s s e s s i o n  o f  3 r d  May 

1912" .  Ulhether  o r  n o t  t h e  l a n d d e s c r i b e d  i n  t h e  e n t r y  . ': 

i s  i d e n t i c a l  w i t h  t h e  l a n d  t h e  s u b j e c t  o f  t h e  p r o c e e d i n g s  

b e f o r e  t h e  Commiss ion  I do n o t  know. T h i s  e n t r y  i s  t h e  f o u n d a t i o n  

o f  t h e  a r g u m e n t  now a d v a n c e d  u n d e r  S e c . 6 7 ( 3 )  o f  t h e  R e s t o r a t i o n  

O r d i n a n c e .  

R e f e r e n c e s  t o  wha t  a p p e a r  t o  b e  t h e  f i n a l  a d d r e s s e s  o f  

c o u n s e l  who a p p e a r e d  b e f o r e  t h e  Commiss ion  a d v e r t e d  t o  t h e  e n t r y  

i n  t h e  Land R e g i s t e r .  C o u n s e l  who a p p e a r e d  f o r  t h e  n a t i v e s ,  t h e  

a p p e l l a n t s  i n  t h i s  a p p e a l ,  r e f e r r e d  t o  t h e  e n t r y  a n d  d i s m i s s e d  

i t  i n  a few words  s a y i n g  t h a t  t h e  e n t r y  w a s n o t  i n d e f o a s a b l e  a n d  

t h a t ,  i n  t h e  y e a r  1 9 3 3 ,  t h e  A d m i n i s t r a t i o n  l ' a p p e a r s  t o  h a v e  

a c k n o w l e d g e d  t h a t  t h e  G r o u n d  Book e n t r y  was made d i s r e g a r d i n g  

n a t i v e  i n t e r e s t s " .  C o u n s e l  who a p p e a r e d  b e f o r e  t h e  Commiss ion  

f o r  t h e  p r e s e n t  r e s p o n d e n t  i n  d e a l i n g  w i t h  t h i s  a s p e c t  o f  t h e  

m a t t e r  c o n t e n t e d  h i m s e l f  w i t h  s a y i n g  t h d  I t i f  i n  f a c t  t h e  l a n d  

was n o t  o c c u p i e d  o r  h e e d a d  by t h e  n a t i v e s  i n  1 9 1 2  a n d  t h a t  

p o s i t i o n  c o n t i n u e d  t o  t h e  German c a p i t u l a t i o n ,  t h e  A d m i n i s t r a t i o n  

o b t a i n e d  a n  unencumbered  t i t l e  w h i c h  c o u l d  n o t  b e  a f f e c t e d  by any 

s u b s e q u e n t  u s e  o f  t h e  l a n d  by n a t i v e  c l a i m a n t s . "  

The  Commiss ion  i n  i t s  " R e a s o n s  f o r  F i n d i n g "  i n  t h e  c o u r s e  

o f  a  r e c i t a t i o n  o f  t h e  h i s t o r y  o f  t h e  l a n d  s a i d ,  " T h e  d o c u m e n t a r y  

e v i d e n c e  shows  t h a t  t h e  ~ i s t r a l i a n  A d m i n i s t r a t i o n  became  unhappy  

a b o u t  t h e  b a s i s  o f  Governmen t  t i t l e s  t o  t h e  a r e a  and  d e c i d e d  t o  

r e c t i f y  t h e  p o s i t i o n  by p a y i n g  t h e  n a t i v o s  c o n c e r n e d . "  

I t  d o e s  a p p e a r  t h a t  b e f o r e  t h e  Commiss ion  some r e l i a n c e  

was p l a c e d  by t h e  p r e s e n t  r e s p o n d e n t  upon t h e  Ground Book e n t r y  

a n d  t h a t ,  t o  some l i m i t e d  e x t e n t ,  it was c a n v a s s e d  a t  t h e  h e a r i n g .  

B u t  i n  t h e  c o n t e x t  o f  t h e  R e s t o r a t i o n  O r d i n a n c e  t h e  Ground  Book 

e n t r y  i n  i t s e l f  d i d  n o t  e n t i t l e  t h e  A d m i n i s t r a t i o n  t o  a F i n a l  



O r d e r .  I t  was t h e  s t a r t i n g  p o i n t  f r o m  which  t h e  p r o v i s i o n s  o f  

D i v i s i o n  2 o f  P a r t  I11 o f  - t h e  Lgnds  R e g i s t r a t i o n  O r d i n a n c e  1924- 

1950  w e r e  r e q u i r e d  t o  b e  c o n s i d e r e d  b e f o r s  a n y  e n t i t l e m e n t  

p u r s u a n t  t o  S e c .  6 7 ( 3 ) o f  t h e  R e s t o r a t i o n  O r d i n a n c e  c o u l d  b e  

d e t e r m i n e d .  I t  d o e s  n o t  a p p e a r  t h a t  t h e s e  p r o v i s i o n s  r e c e i v e d  

any c o n s i d e r a t i o n  and  i t  d o e s  n o t  s eem t o  me t o  b e  a p r o p e r  

f u n c t i o n  o f  t h i s  C o u r t ,  s i t t i n g  on  a p p e a l  f rom t h e  Commiss ion ,  

t o  embark  i n  a n  i n i t i a l  way upon t h i s  e n q u i r y .  I n  my v i e w  t h a t  

i s  a matter which  t h e  l e g i s l a t u r e  h a d ,  i n  t h e  f i r s t  i n s t a n c e ,  

c o n r s r r e d  upon t h e  Commiss ion .  

I t  a p p e a r s  t o  me t h a t  t h e r e  was c o n f u s i o n  i n  t h e  i s s u e s  

p r o p e r l y  a r i s i n g  a t  t h e  h e a r i n g  b e f o r e  t h e  Commiss ion .  As I 

h a v e  a l r e a d y  s t a t e d ,  i t  i s  my v i e w  t h a t  t h e  F i n a l  O r d e r  c a n n o t  

s t a n d ,  h a v i n g  r e g a r d  t o  t h e  r e a s o n s  f o r  i t s  mak ing .  I t h i n k  t h a t  

t h e  p r o p e r  c o u r s e  i n  a l l  t h e  c i r c u m s t s n c e s  i s  f o r  me t o  r e m i t  

t h e  who le  c a s e  t o  t h e  Commiss ion  f o r  r e - h e a r i n g .  I t  w i l l  t h e n  

b e  F o r  t h e  p a r t i e s  t o  make s u c h  a p p l i c a t i o n s t o  t h e  Commiss ion  as 

t h e y  may b e  a d v i s e d  i n  o r d e r  t o  c l a r i f y  t h e  i s s u e s  wh ich  p r o p e r l y  

a r i s e .  I  am n o t  u n m i n d f u l  o f  t h o  c o n s i d e r a b l e  l a p s e  o f  t i m e  

w h i c h  h a s  o c c u r r e d  s i n c e  t h i s  m a t t e r  was  l a s t  b e f o r e  t h e  

C o m m i s s i o n .  B u t  h a v i n g  r e g a r d  t o  t h e  a p p a r e n t  c o n f u s i o n  b e f o r e  

t h e  Commiss ion  i n  t h e  i s s u e s  a r i s i n g  i n  t h e  m a t t e r  I t h i n k  t h a t  

t h i s  i s  t h e  o n l y  c o u r s e  p r o p e r l y  o p e n  t o  me. 

A t  t h e  c o n c l u s i o n  o f  t h e  h e a r i n g  o f  t h i s  a p p e a l  upon t h o  
, 

a p p l i c a t i o n  o f  c o u n s e l  f o r  t h e  a p p e l l a n t  I r e s e r v e d  l e a v e  f o r  

t h e  a p p e l l a n t  t o  make a p p l i c a t i o n  t o  a d d  f u r t h e r  p a r t i e s .  T h i s  

a p p l i c a t i o n  was made o n  3 r d  A u g u s t  1972 .  

A f f i d a v i t s  w e r e  f i l e d  i n  s u p p o r t  o f  t h e  a p p l i c a t i o n .  

Each  a f f i d a v i t  i s  s w o r n  by a d e p o n e n t  who a s s e r t s  a  c l a i m  t o  

l a n d  t h e  s u b j e c t  o f  t h i s  a p p e a l  a n d  w h i c h  i s  o u t s i d e  t h e  l a n d  

t h e  s u b j e c t  o f  t h e  r e f e r e n c e .  Each  d e p o n e n t  a s s o r t s  o w n e r s h i p  

o n  b e h a l f  o f  h i s  own l a n d  owning  g r o u p  a n d  on  b e h a l f  o f  c e r t a i n  

o t h e r  named l a n d  owning  g r o u p s .  T h e  b a s i s  o f  t h e  claim o f  

o w n e r s h i p  i s  n o t  d i s c l o s e d .  

I do  n o t  p r o p o s e  t o  make any o r d e r  on  t h e  a p p l i c a t i o n  

i n  t h e  l i g h t  o f  t h o  f a c t  t h a t  I h a v e  r e m i t t e d  t h e  matter f o r  , . 
r e h e a r i n g  by t h e  C o m m i s s i o n e r .  I l e a v e  i t  t o  t h e  a p p l i c a n t s  

t o  t a k e  s u c h  s t e p s  a s  t h e y  may b e  a d v i s e d ,  t o  s e e k  t o  h a v e  

t h e i r  c l a i m s  i n v e s t i g a t e d  by t h e  Commiss ion  upon t h e  r e h e a r i n g .  



The  o r d e r  o f  t h e  C o u r t  w i l l  b e  :- 

( a )  T h a t  t h e  a p p e a l  b e  a l l o w e d  a n d  t h e  F i n a l  O r d e r  

q u a s h e d .  

( b )  T h a t  t h e  c a s e  b e  r e m i t t e d  t o  t h e  Commiss ion  f o r  

r e h e a r i n g .  

( c )  T h a t  no  o r d e r  b e  made on  t h e  a p p l i c a t i o n  t o  a d d  

p a r t i e s .  

( d )  T h a t  t h e  q u e s t i o n  o f  t h e  c o s t s  o f  t h i s  a p p e a l  b e  

r e s e r v e d .  

S o l i c i t o r  f o r  t h e  A p p e l l a n t  - W . A .  L a l o r ,  P u b l i c  S o l i c i t 0 1  

S o l i c i t o r  f o r  t h e  R e s p o n d e n t  - P. J ,  C l a y ,  Crown S o l i c i t o r .  


