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J U D G M E N T  -- 

?'his i s  an appea l  on t h e  grounds o f  s e v e r i t y  

from a  c o n v i c t i o n  i n  t h e  Local  Court  f o r  a d u l t e r y  under  

Sec.84 ( 2 )  Nat ive  Admin i s t r a t ion  Regu la t ions  of  New 

Guinea. The l e a r n e d  m a g i s t r a t e  imposed a  maximum 

sen tence  o f  6 months imprisonment w i t h  ha rd  l a b o u r ,  

o f  which some 3 weeks had been s e r v e d  when an appea l  

was lodged.  I was informed by counsel  t h a t  t h e  

a p p e l l a n t  by h i s  imprisonment had i n c u r r e d  some $21.00 

l o s s  o f  wages. It i s  t o  be noted  t h a t  t h e  m&num 

punishment under  t h e  S e c t i o n  a l t e r n a t i v e  t o  imprisonment 

i s  a  812 f i n e .  I was informed t h a t  t h e  a p p e l l a n t  was 

a  f i r s t  o f f e n d e r  who i s  h i g h l y  regarded by h i s  employer. 

An a f f i d v a i t  has been f i l e d  by M r .  Andrew of  
t h e  P u b l i c  S o l i c i t o r ' s  O f f i c e  t o  which i s  annexed a  

p h o t o s t a t  copy of  what purpor ted  t o  be t h e  Local  Court  

r ecord  i n  t h e  m a t t e r  a s  it s tood  on 2 1 s t  A p r i l ,  1972. 

With r c a s o r s  for judgment forwarded t o  t h i s  Cour t  i s  a  

p h o t o s t a t  of  t h e  Sta tement  of  F a c t s  a s  now h e l d  i n  t h e  

Local  Cour t .  It appears  t h a t  s i n c e  t h e  2 1 s t  A p r i l ,  t h e  

fo l lowing  m a t e r i a l  has been added t o  t h e  Sta tement  of  

Fac t s  :- 

 herefo fore t h e  accused would ( s i c )  be punished h a r s h l y  

f o r  s t e a l i n q  and pregnanted  my w i f e  b e s i d e  me. We 

a r e  b r o t h e r s  i n  r e l a t i o n  t o  o u r  mothers and t h a t  it i s  
bad t h i n g  f o r  same s t o c k  t o  do such t h i n g ,  t h e  

Complainant s a y s ,  " 
T'he words "agreed by t h e  de fendan t f f  a r e  on t h i s  copy 
s c o r s d  th rough .  

S i m i l a r l y  a d d i t i o n a l  words appear  on t h e  copy 

o f  t h e  a c t i o : ~  s h e e t .  The words "-the woman i s  my b r o t h e r ' s  

wife"  appear  a ?  t h e  end o f  remarks and p l e a .  And a t  

t h e  f o o t  o f  t h u  page appears  "Note. Remarks t h e  
Complainant i n  t h i s  m a t t e r  s e r i o u s l y  r e q u e s t e d  t h e  Cour t  

t o  pun i sh  th.5 accused h a r s h l y  because  t h e y  a r e  v e r y  c l o s e  

r e l a t i v e s . "  

No exp lana t ion  f o r  t h e  d i f f e r e n c e s  i n  t h e  

r e s p e c t i v e  p ! ~ o t o s t a t  cop ies  i s  g i v e n  - b u t  it appears  

t h a t  t h e  Cou-rt r e c o r d  has  been added t o  s i n c e  2 1 s t  A p r i l ,  
1972. 
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a r s  i n  t h e  Loc a 1  Court  n o t e s ;  and t h a t  

1972 - t h e  accused and t h e  Complainant a r e  n o t  t r u e  b r o t h e r s ,  
t h a t  t h e y  have d i f f e r e n t  mothers and a r e  from t h e  v i l l a g e s  

June 14 ,  of  MAPUS and SANGAIO r e s p e c t i v e l y ,  
Crown Counsel on t h e  appea l  agreed i n  t h e s e  

P o r t  Moresby remarks a s  t o  pregnancy. I t  i s  a l s o  p o i n t e d  o u t  t h a t  
though t h e  m a g i s t r a t e  i n  h i s  r easons  f o r  judgment r e f e r r e d  

8 July  3,  t o  t h e  woman concerned having 3 c h i l d r e n  - n e i t h e r  v e r s i o n  
P r e n t i c e ,  J. o f  t h e  Court  r ecord  c o n t a i n s  any r e f e r e n c e  t o  t h i s .  I 

am a l s o  informed t h a t  o f  some 7 c o n v i c t i o n s  f o r  a d u l t e r y  

i n  t h e  month concerned i n  t h e  same d i s t r i c t ,  a  number had 
been d e a l t  w i t h  by f i n e s .  No p reva lence  of  t h i s  p a r t i c u l a r  
of fence  appears .  Nor does  it appear  t h a t  t h e  Cour t  had 
g iven warning a t  any a p p r o p r i a t e  t ime of  an i n t e n t i o n  t o  be 
more f i r m  i n  f u t u r e  i n  r e g a r d  t o  a d u l t e r y  o f f e n c e s .  

A s  I p o i n t e d  o u t  i n  TABIMAIMA v.  BEN HAMBAKON 

SMA (1) fo l lowing  an Eng l i sh  d e c i s i o n  R v. Harr i son  ( 2 )  - 
t h e  maximum punishment p r e s c r i b e d  by a  law should u s u a l l y  

be p rese rved  o n l y  f o r  t h e  wors t  c a s e s .  Th i s  d e c i s i o n  o f  

mine was fo l lowed by my b r o t h e r  Raine i n  P h i l i p ,  Pass inqan 
v.  Beeton ( 3 ) .  I s e e  no reason  why t h i s  p r i n c i p l e  
should not be a p p l i e d  t o  c a s e s  o f  a d u l t e r y .  I am s a t i s f i e d  

t h a t  t h e  l e c r n e d  m a g i s t r a t e  has  m i s d i r e c t e d  h imsel f  a s  t o  
s e v e r i t y  of sen tence .  I n  view of  t h e  l a p s e  of  6  weeks 

between t h e  i n i t i a l  photocopying of t h e  Cour t  r ecord  and 

t h e  second photocopying of  i t ,  m a t e r i a l  has  been added 

which could  have i t s  o r i g i n  ( such  i s  t h e  l a p s e  of  t i m e )  

i n  a  confus ion of t h e  f a c t s  of  many cases .  The o n l y  

r e l i a b l e  Cour t  r e c o r d  i s  t h a t  made a t  t h e  t ime  of h e a r i n g  

- even i f  m a t e r i a l  added l a t e r  can b e  s a i d  t o  c o n s t i t u t e  
p a r t  of  t h e  r e c o r d  a t  a l l .  

I am s a t i s f i e d  t h i s  o f f e n c e  was n o t  such a s  
t o  c a l l  f o r  a  d e n u n c i a t o r y  sen tence .  In  my op in ion  t h e r e  

has  been a  m i s c a r r i a g e  o f  j u s t i c e  w i t h i n  Sec.44 of t h e  

Local  Cour t s  Ordinance.  
I a l l o w  t h e  appea l  and confirm t h e  c o n v i c t i o n .  

I s u b s t i t u t e  a  s e n t e n c e  of  imprisonment w i t h  ha rd  l a b o u r  
f o r  1 7  days ( I  b e a r  i n  mind t h e  a c t u a l  e f f e c t  o f  t h i s  on 

t h i s  man i n c l u d i n g  t h e  l o s s  o f  pay) .  I n o t e  t h a t  t h e  

sen tence  has  a l r e a d y  been se rved .  The a p p e l l a n t  i s  t o  
be s u f f e r e d  t o  go a t  l a r g e  t h e r e f o r e .  

S o l i c i t o r  f o r  t h e  Appel lant  : W.A.Lalor, P u b l i c  S o l i c i t o r .  
S o l i c i t o r  f o r  t h e  Respondent: P.J.Clay, Crown S o l i c i t o r .  

1 (unrepor ted  s e r i e s  No. 616) .  
2  ( 2  C.A.R. 94)  1 3 1 (unrepor ted  S e r i e s  No.637). 


