
I N  THE SUPREME COURT ) CORAM: PRENTICE, J. 

OF PAPUA NEW GUINEA ) Wednesday, 

2 4 t h  May, 1972. 

BETWEEN: THE DIRECTOR OF DISTRICT 
ADMINISTRATION 

A p p e l l a n t  

AND: THE CUSTODIAN OF EXPROPRIATED 
PROPERTY 

and 

THE ADMINISTRATION OF THE TERRITORY 
OF PAPUA AND NEW GUINFA 

Respondents  

Re Kuri lciki  I s l a n d  

(Appeal No. 1 7  o f  1965)  

1972 T h i s  i s  an a p p e a l  a g a i n s t  t h e  f i n a l  o r d e r  o f  

May t h e  Land T i t l e s  Commission made on 1 9 t h  Februa ry ,  1965 

KIETA under  t h e  New Guinea Land T i t l e s  R e s t o r a t i o n  Ordinance .  

May 24 Under a  s u b s t i t u t e d  n o t i c e  o f  a p p e a l ,  d a t e d  
PORT t h e  1 9 t h  day  o f  October ,  1971,  it was argued t h a t  t h e  

Commissioner had exceeded h i s  j u r i s d i c t i o n  and e r r e d  i n  

pren.tice, law, by making t h e  s a i d  f i n a l  o r d e r ,  when Sec .  37  o f  
J, t h e  abovementioned Ordinance  had n o t  been complied wi th .  

It was agreed  by c o u n s e l ,  t h a t  shou ld  I f i n d  t h i s  ground 

o f  appea l  e s t a b l i s h e d ,  I shou ld  r e m i t  t h e  m a t t e r  t o  t h e  

Commission so t h a t  e n q u i r y  a s  t o  n a t i v e  ownership  c l a ims  

could  be i n v e s t i g a t e d .  

On 1 7 t h  November, 1952 t h e  Cus tod ian  o f  

Expropr i a t ed  P r o p e r t y  a p p l i e d  f o r  t h e  " r e s t o r a t i o n "  o f  

a  f r e e h o l d  t i t l e  t o  ( i n t e r  a l i a )  t h e  l a n d  be ing  a  t r a d -  

i n g  s t a t i o n ,  2 .50 h e c t a r e s ,  K u r i k i k i  ( ~ o k a h i l t i )  - "an 

i s l a n d  a t  t h e  e a s t e r n m o s t  o f - t h e  D u t e r o i  group,  abou t  

t h r e e  m i l e s  from Arawa Bay" - b e i n g  t h e  l a n d  r e g i s t e r e d  

i n  Vol. 1 Fol .  1 0  Solomon I s l a n d s  Ground Book. 

I n  a  s h e e t  annexed t o  t h e  C u s t o d i a n ' s  cl.aim 

it was no ted  t h a t  Kokahilci and c e r t a i n  o t h e r  grouped 

$ ' t r a d i n g  s t a t i o n s 9 *  had been ' s o l d  a s  Lo t s  125,  126,  1 3 2  

and 138 Th i rd  Group Ca ta logue  o f  S a l e s " ;  and t h a t  Lot  

125  Kokahiki  was s o l d  t o  a  T.E. Ebery; - Burns P h i l p  

becoming t h e  owner o f  E b e r y 9 s  i n t e r e s t  on a  s a l e  i.n a 

w r i t  o f  e x e c u t i o n .  



1972 - Burns P h i l p  had a l s o  lodged a  c l a i m  d a t e d  

Re 4 t h  September,  1952 t o  a  f r e e h o l d  "on Kokahiki  I s l a n d  

K u r i k i k i  n e a r  K i e t a  - P o r t i o n  No. 125  - approx.  2 .5  h e c t a r e s " .  
Island It i s  c l e a r  t h a t  Burns P h i l p l s  c l a i m  was a l s o  i n  r e -  

P r e n t i c e ,  l a t i o n  t o  t h a t  l a n d  e n t e r e d  i n  t h e  Ground Book Val .  1 

J. Fo l .  10. I n  a  l e t t e r  s u p p o r t i n g  t h e  c l a i m  d a t e d  6 t h  

October ,  1952 t h e  l a n d  c la imed was r e f e r r e d  t o  a s  

"Por t ion  No. 125 on Kokahiki  J s l a n d  n e a r  Kie ta" .  

On a  Land T i t l e s  Commission c a r d  i n d e x  t h e r e  

i s  a  r e f e r e n c e  .to " K u r i k i k i  ( ~ o k a h i k i )  T rad ing  S t a t i o n -  

P o r t i o n  No. 125 Loca t ion  an i s l a n d  ..... a r e a  2 .5  h e c t -  

a r e s  Ground Book S . I .  l / l O t h  (p . a r t ) l l .  ( F o l i o  1 0  i n -  

c l u d e s  a n o t h e r  i s l a n d  Tukanupe - a l s o  2 .5  h e c t a r e s . )  

On 22nd September,  1955 t h e  Land T i t l e s  Com- 

mis s ion  i s s u e d  a  p r o v i s i o n a l  o r d e r  d e c l a r i n g  e n t i t l e -  

ment i n  f e e  s imple  i n  t h e  Cus tod ian  t o  " K u r i k i k i  o r  

Kokahiki  I s l a n d ,  D i s t r i c t  o f  B o u g a i n v i l l e ,  bej.nq t h e  

whole o f  t h e  s a i d  i s l a n d  above h iqhwa te r  mark". (The 

u n d e r l i n i n g  is  mine. ) 

A f t e r  a  r e f e r e n c e  by t h e  Commissioner of  

T i t l e s  on 7 t h  September,  1956 t o  t h e  t h e n  D i r e c t o r  o f  

Na t ive  A f f a i r s ,  a  Fec.  36 c e r t i f i c a t e  was i s s u e d  on 

23rd October ,  1956 by t h e  D i r e c t o r ,  i n  t h e  u s u a l  form, 

c e r t i f y i n g  "ce n a t i v e  o r  n a t i v e  community was o r  

a s s e r t s  t h a t  he o r  it was on t h e  appo in ted  d a t e  en- 

t i t l e d  t o  any customary r i g h t s  i n  r e s p e c t  of t h e  

p a r c e l  o f  l a n d  t h e  s u b j e c t  o f  p r o v i s i o n a l  o r d e r  made 
on 22nd September,  1955."  Under t h e  s u b - t i t l e  

" D e s c r i p t i o n  o f  Land1# t h e  f u r t h e r  words a p p e a r  " P o r t i o n  

125 on Kokahiki  K i e t a  - B o u g a i n v i l l e  approx ima te ly  2 .5  - 
h e c t a r e s "  ( t h e  u n d e r l i n i n g  i s  mine ) .  

The a p p e l l a n t  con tends  t h a t  t h e  i n c l u s i o n  of  

t h i s  f u r t h e r  m a t t e r  o f  d e s c r i p t i o n , n a m e l y  t h e  words 

" P o r t i o n  125 on" ,  and t h e  e l i m i n a t i o n  o f  t h e  p h r a s e  

beg inn ing  "be ing  t h e  whole ....." i n v a l i d a t e s  t h e  

c e r t i f i c a t e  a s  it r e n d e r s  u n c e r t a i n  t h e  l a n d  t o  which 

it i s  i n t e n d e d  t o  app ly ;  and because  5 . t  does  n o t  a p p l y  

t o  t h e  l a n d  t h e  s u b j e c t  of  t h e  p r3v i s iona . l  o r d e r .  If 

it i s  n o t  a  c e r t i f i c a t e  a s  t o  t h e  l a n d  c l a i m e d ,  t h e n  

( a )  no c e r t i f i c a t e  unde r  Sec .  1 7  o f  t h e  Ordinance  hav- 

i n g  been i s s u e d  and ( b )  q u e s t i o n  o f  n a t i v e  r i g h t s  

haying  been r e f e r r e d  t o  t h e  Commission, and ( c  ) no 



c e r t i f i c a t e  ( i . e . ,  no p r o p e r  c e r t i f i c a t e )  having been 

i s s u e d  u n d e x - - S e ~ - 3 6 ~ n o  v a l i d  f i n a l a r d e r  cou ld  be made. 

Regu la t ion  18 under  t h e  New Guinea Land T i t l e s  

R e s t o r a t i o n  Ordinance, r e q u i r e s  t h a t  a  Sec. 36 c e r t i f i c a t e  

s h a l l  be i n  o r  t o  t h e  e f f e c t  of Form 13. Form 13 a s  

p r i n t e d  t o  t h e  addendum t o  t h e  Regu la t ions  has  a  f o o t n o t e -  

"Here s e t  o u t  d e s c r i p t i o n  o f  l a n d  i n  same t e rms  a s  i n  t h e  

n o t i c e  l i s t i n g  t h e  p r o v i s i o n a l  o r d e r " .  I am s a t i s f i e d  

t h a t  t h e  c e r t i f i c a t e  i n  q u e s t i o n  i s  t o  t h e  e f f e c t  of  Form 

13. 

It i s  c l e a r  from t h e  Land T i t l e s  Commission f i l e  

t h a t  no su rvey  of  t h e  i s l a n d  was e v e r  made. The u s e  of 

t h e  p h r a s e  "Por t ion  125" appears  t o  have been imported .. 

from t h e  Land T i t l e s  Commission c a r d  which i n  t u r n  t r a n s -  

l a t e s  t h e  p h r a s e  "Lot 125" o r i g i n a l l y  appear ing  i n  t h e  

C u s t o d i a n ' s  Cata logue of  S a l e s .  There i s  no th ing  i n  t h e  

f i l e  t o  s u g g e s t  t h a t  t h e  u s e  i n  t h e  d e s c r i p t i o n  of  t h e  

words "Por t ion  125" and t h e  omission of t h e  p h r a s e  "being 

t h e  whole .....", n e c e s s a r i l y  o r  i n f e r e n t i a l l y  should  r e f e r  
t o  anything l e s s  than  t h e  whnle of  K u r i k i k i  I s l a n d .  To my 

mind no u n c e r t a i n t y  appears  - t h e  "Por t ion  125' i s  t h e  

whole of  t h e  i s l a n d .  I do n o t  c o n s i d e r  t h a t  t h e  i n c l u s i o n  

of  t h e  phrase  "Por t ion  125" and t h e  omiss ion of  t h e  phrase  

r e f e r r e d  t o ,  i n  t h e  Schedule d e s c r i p t i o n ,  would amount t o  

any more t h a n  a  p r o c e d u r a l  i r r e g u l a r i t y  i n  t h a t  t h e  f o o t -  

n o t e  t o  Form 13 has  n o t  been fo l lowed;  an i r r e g u l a r i t y  . ' 
which d i d  n o t  p r e j u d i c e  t h e  a p p e l l a n t  o r  anyone e l s e ,  and 

d i d  n o t  i n v a l i d a t e  t h e  f i n a l  b r d e r  when made ( c f .  Re To1 

,Extended ( 1 )  ) .  

I am s a t i s f i e d  t h e  c e r t i f i c a t e  Was in tended  t o  

and d i d  by d e s c r i p t i o n ,  r e l a t e  t o  t h e  l a n d  c la imed,  and 

complied w i t h  Sec.  36. I am s a t i s f i e d  t h e  Commission made 

no e r r o r  i n  l a w  and d i d  n o t  exceed i t s  j u r i s d i c t i o n ,  I 

d i s m i s s  t h e  appea l .  I confirm t h e  Commission's o r d e r .  

S o l i c i t o r  f o r  t h e  Appel lant  : W.A. L a l o r ,  P u b l i c  S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Respondents: P.J .  Clay ,  Crown S o l i c i t o r  


