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IN THE SUPREME CWRT 1 
OF THE TEHRl TORY OF 

PARJA AND NEW GUINEA 

CORAM: KELLY, J. 

Friday, 

2nd October, 1970. 

IN THE MATTER of the Land Titles Commission 
{Appeals) Ordinance 1970 

AND IN THE MATTER of an application by the 
Director, DIvisIon of District Administration, 
Department of the Administrator and Akun, 
Topal and Tebuar on behalf of themselves and 
the people of Mualim Village and Anton of 
M~ioko Pal Pal Village under the proviSions of 
Section 3 of the abovementioned Ordinance. 

On 21st August, 1970 an originating summons was tak ~n 
out by the Director, Division of District Administration, 
Department of the Administrator and others, seeking an exten
sion of time for instituting an appeal to this Court against a 
final order m1 de by the Land Titles Commission on 9th October, 
1967 in respect of the land known as lnvura (or Rakada) in the 
Duke of York Islands, East New Britain. 

The application was made pursuant to Sec. 38(lAA.) 
of the Land Titles Commission Ordinance 1962-1970 which is in 
the following terms -

"Notwithstanding anything in the preceding provisions of 
this s ec t ion, a Judge may. where he thinks it desirable 
in the interes ts of justice to do so, extend the time 
for appeal, but no such extension shall be granted after 
the Regi&trar of Titles has, in pursuance of the decision 
of the CommiSSion, made any entry in a Register kept by 
him or is.sued any documents of title.". 

This provision was inserted by the Land Titles Commission 
(Appeals) Ordinance 1970 (No. 34 of 1970) which came into 
operation on 31st July, 1970. The preceding provisions of 
Sec. 38, nam<:ly Subsecs. (1) and (lA) provide that a person 
aggrieved by a decis ion of the Commission may appeal to the 
Supreme Court '!Iithin ninety days after the decision or review 
of the decision and in the case of a final order under the 
New Guinea Land Titl es Restoration Ordinance such period is to 
run from the d3te on which a written final order is i88ued by 

t he Commission. Thus in the present case the time for appeal 

had expired in January, 1968. 

AIr. WoOd for the respondent, The Sa"- Heart MisaJal 
(N.w 8ritain) Property Trust submits that 1n this cas. the 
CO.I"1; cannot ext,n.cI the tim'l for lodging tbe ... al •• , prior 



- 2 -

to the enactment of t,e provision giving it power to do so in 
certain events, that time had already expired. 

The first question for determination is whether the 
~inanc e in question, No. 34 of 1970, is a retrospective enact
ment in the sense in which that term is to b~ properly under
stood in this context. I adopt the test propounded in Craies 
on Statute Law, 6th ed. , p. 386, that a statute is retrospec
tive which takes away or imp airs any vested right acquired 
under existing laws, or creates a new obligation or imposes a 
new duty, or attaches a new disability in respect to trans
actions or considerations already passed. There is a further 
principle that a statute is not to be given retrospective 
operation unless there is perfectly clear language showing the 
intention of Parliament that it shall have a retrospective 
application (Croxford v. Universal Insurance Company Limited 
(1)). 

As Williams , J. points out in Maxwell v. Murphy (2) 
where the question arises whether a statute has a retrospective 
operation, it is usual to divide statutes into two classes, the 
one where the new statute affects existing substantive rights 
and the other where it affects only the existing practice and 
procedure of the court s for enforcing such rights. 

In this cas e I consider that Ordinance No. 34 of 1970 
does affect an existing substantive right. Under the law as it 
stood prior to that Ordinance coming into operation a person 
aggrieved was given a right of appeal but it was a conditicn ,f 

that right that it be exercised within ninety days. ThereafttI 
the right was lost and in the case of a final order such as 
that with which we are here concerned, assuming that no stay of 
execution had been ordered, the person in whose favour thE 
order was made then had a right to have effect given to that 
order . (see Sec. 47(1) ~f the New Guinea Land Titles Restoration 
Ordinance ). Any order extending the time for appeal which had 
thus expired would clearly affect the existing rights of the 
parties and any legisla tion coming into force after the time 
for appeal had expired and which enabled that time to be ex
:ended, with the consequence of impairing this right. would 

be a retrospective statute. 

I would not t hink it correct to regard the amending 
as being m&rcly prucedural. As Williams. J. 

xplalns in Maxwell v. Murphy (2) (supra). in referring to 
tatutes of limitation , if an existing statute of lim!tation 

(
1936) 2 K.B. 25J, p,~ Scott. L.J. at p. 281 
1906~~7) 96 C.L.H. 261 at p. 277 
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~s altered hy enlarging the time within which proceedings may 
be insti tuted whilst a person is still within time under the 
existing law to institute a cause of action the statut e mi9ht 
well be class ed as procedural, but if the time is enl arged 
when a person is out of time to institute a cause of act ion so 
as to enable t he action to be brought within the new time, very 
di fferent consid erations could arise. In the view of Wil l i Dms, 
J . a statute which enables a person to enforce a cause of 
action which was then barred could hardly be described as mer e
ly procedural and such a statute would affect substantive 
r ights. 

Al though we are not dealing here with a sta t ut e of 
l imitation in t he proper sense, to my mind the same considera
tions apply ( see .Aaxwell v. Murphy (3) (supra) where Will iams , 
J. considers the right to enforce a cause of action as being 
of the same character as the right to prosecute an appeal, 
namely an exist ing substantive right). 

There is here no clear language showing the int ention 
of the legisl ature that the Ordinance shall have retrospective 
operation. The Ordinance itself certainly does not say so and 
the opening words of the new subsection, namely "Notwithstand
ing anything in the preceding provisions of this section" 
although apparently intended to enable a Judge to extend the 
time even though it may already have expired, that is, expired 
after the Ordinance came into operation, do not clearly i ndi
cate that the l egislature intended to give retrospective 
operation to this provision. 1 consider that something much 
more explicit would be necessary to bring about this r esult. 

1 do not consider that the provision in Sec. 2 pos t
poning the op eration of the Ordinance until a date to be fix ed 
by the Adminis trator by notice in the Gazette should be taken 
as an indicaticn against the presumption that a retrospective 
intent is not to be inferred. Craies (op. cit.) deals wi th 
this matter on pages 392-393 and 1 would adopt the conclusion 
reached by the learned author that the result of the decisions 
on postponment clauses seems to be that the suggested exception 
is rarely, if ever, applicable and cannot be accepted as an un
doubted rule of construction. Provisions in the form Sec. 2 
are not uncommon in pr esent day statutes and ordinances and 

without more, are no indication that retrospectlvity is 

intended, 

(3) (1956-57 ) 96 C.L. R. 261 at pp. 279-280 
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Mr. O' Neill submits that the proceedings should be 
treated as still continuing unti l registration takes place. It 
is t rue that eff ect is not finally given to a claiJII until regis
tration, but it i s when the time for appeal has expired follow
ing t he making of a final order with no stay having been granted 
that the substantive rights come into existence which would be 
affected by an extension of the time for appeal and that is the 
cruc i al pOint for t he present purpose. 

For these reasons I hold that Sec. 38(lAA.) does not 
oper ate to enable me to extend the time for appeal in this 
instance when such time has already expired prior to that sub
secti on coming into operation. 1 therefore dismiss the summons 
with costs. 

Solicitor for the Applicants : W.A. Lalor, Public Solicitor 

Solicitor for the Respondent Cyril P. McCubbery & Co. 
Town agents for F.N. Warner 
Shand, Barrister & Solicitor, 
Rabaul. 


