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REGINA v. ivlIS.444 WAPET 

The accused i s  charged with t h e  manslaughter of h i s  
wife Kingwato. The accused i s  a wel l  se t -up man who appeared 
t o  me t o  be i n  h i s  mid-twenties. He comes from t h e  v i l l a g e  of 

Kilmanglen i n  t h e  Ivtaprik s u b d i s t r i c t  of t h e  East  Sepik D i s t r i c t .  
This s u b d i s t r i c t  has been under Administrat ion con t ro l  continu- 
ously  s i n c e  t h e  end of t h e  1939-1945 War and was indeed exten- 
s i v e l y  occupied by t h e  Japanese dur ing  t h e  war and was s u b j e c t  
t o  some con t ro l  pre-war. 

On t h e  evening of 13 th  August, 1970 i n  a house a t  
Kilmanglen V i l l age  t h e  accused, h i s  wife  and a group of men 
were yarning.  The occasion was one of p l ea san t ry  and ban te r ,  
u n t i l  a po in t  a t  which t h e  accused's  younger b r o t h e r  made a 
joking r e f e r ence  t o  t h e  deceased having removed what were 
apparent ly  scab ies  from t h e  accused's  t e s t i c l e s .  The accused 

f e l t  outraged by t h i s  exposure by h i s  young b r o t h e r  of h i s  con- 
d i t i o n ,  and by h i s  w i f e ' s  having discussed t h i s  m a r i t a l  a t t e n -  
t i o n  with  h i s  brother .  He f e l t  g r e a t  shame. He kicked and h i t  

h i s  young bro ther .  He then vented h i s  d i sp l ea su re  ( t o  use a 
n e u t r a l  word) upon h i s  wife  by h i t t i n g  and kicking he r  a t  a 
time when she was holding he r  c h i l d  i n  f r o n t  of her .  The wife  

then l a i d  down on her  bed and su f f e r ed  a n igh t  of pa in  i n  which 
she  vomited twice. It became apparent  t h a t  she  was cold and 

c l o s e  t o  death.  An at tempt was made t o  r ev ive  her  by rubbing 

he r  wi th  s t i n g i n g - n e t t l e s .  She d i ed  about 6.00 a.m. t h e  nex t  
morning, anxiously and apparent ly  l ~ v i n g l y ~ a t t e n d e d  by t h e  
accused and t h e  r e l a t i v e s .  

Doctor Stephenson conducted a post-mortem on t h e  body 
on 15 th  August, 1970. He found no ex t e rna l  marks of violence.  
There was dependant l i v i d i t y  on t h e  back. There was no abnor- 

ma l i t y  o t h e r  than  i n  t h e  abdomen. The p e r i t o n e a l  c a v i t y  was 

found t o  be f i l l e d  with  fou r  t o  f i v e  p i n t s  of blood. There was 

an i r r e g u l a r  r u p t u r e  t h r e e  qua r t e r s  of an i nch  i n  l e n g t h  of t h e  
sp leen ,  which otherwise  appeared normal i n  s i z e  and substance.  
There was an e igh t  weeks o ld  f o e t u s  i n  t h e  u t e rus .  Death was 

due t o  t h e  r u p t u r e  of t h e  sp leen  which produced a f a i l u r e  of 
c i r c u l a t i o n ,  caused i n  t h e  d o c t o r ' s  opinisn by a blow of some 
kind o r  o the r  trauma. From t h e  two f a c t o r s  - 
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(1)  t h a t  t h e  r i b s  over t h e  sp leen  were n e i t h e r  cracked 
nor broken, and 

(2) t h a t  t h e r e  was a  spleen of apparent ly  approximately 

normal s i ze ,  and i f  enlarged a t  a l l ,  only minimally 

s o  - whereas a d i seased  ma la r i a l  sp leen  i s  prone t o  

r u p t u r e  with  minimal trauma; 

Doctor Stephenson concluded t h i s  i n j u r y  was caused by a  blow of 

in te rmedia te  fo rce .  A kick from a s i d e  of a  f o o t  could have 

been enough, he considered.  A rup tu re  of t h e  kind seen could 

be caused by a  k ick  t o  t h e  l e f t  back, p a r t i c u l a r l y  i f  de l i ve red  

t o  t h e  n i n t h  r i b  region - t h a t  i s  one inch  below t h e  shoulder-  

blade.  

Doctor Stephenson was c l o s e l y  crossexamined a s  t o  t h e  

p o s s i b i l i t y  t h a t  t h i s  spleen ruptured spontaneously a s  i n  t h e  
condi t ion known a s  mono-nucleosis. I n  t h i s  d i s e a s e  t h e  lymph 

glands a r e  enlarged,  There was no such enlargement on t h i s  

body. The odds aga ins t  t h i s  woman having d ied  from mono- 

nuc l eos i s  (which t h e  doc tor  s a id  was v i r t u a l l y  unknown i n  t h e  

n a t i v e  popula t ion)  were s eve ra l  m i l l i o n s  t o  one. A minimal o r  

l i g h t  blow would be un l ike ly  t o  have caused a  rup tu re ,  bu t  

could have. This wi tness  had abso lu t e ly  no doubt whatever 

t h a t  t h i s  r u p t u r e  was no t  caused by anything but  a  blow. It 

was probably of in te rmedia te  f o r c e  but could have been a  l i g h t  

blow, i n  any event it would have caused some pa in  - consider-  

a b l e  pa in .  

Three eye witnesses  descr ibed  blows and k icks  

administered by t h e  accused t o  h i s  wi fe  on t h e  evening i n  

quest ion,  There a r e  some d i sc r epanc i e s  between t h e  v e r s i o n s  

of what took p l ace  i n  t h i s  hu t ,  lit only a s  it was by :a low 

f i r e .  A l l  descr ibed  blows with  t h e  open hand t o  t h e  f a c e .  
One wi tness  spoke of two h i t s  t o t h e  back of t h e  ribs..  A l l  

descr ibed  two k icks  with  t h e  i n s t e p  of t h e  f o o t  t o  a  region 

on t h e  l e f t  back and each i n d i c a t e d  t h e  region of t h e  l e f t  
r i b s ,  below t h e  shoulder-blade.  These wi tnesses  descr ibed 

t h e  k icks  va r ious ly  - t h e  f i r s t  wi tness  a s  " f a i r l y  easyu:; t h e  

second wi tness  a s  " f a i r l y  s t rong  - t h e  k i cks  d i d n ' t  h u r t h e r  

very muchw; t h e  t h i r d  a s  " f a i r l y  s t rongly i1 ,  "he h i t  her  

badly".  

The accused made s ta tements  t o  t h e  i n v e s t i g a t i n g  : 
o f f i c e r  and t o  t h e  D i s t r i c t  Court on committal,  i n  which he. 

admitted k ick ing  t h e  deceased once wi th  t h e  s i d e  of h i s  f o o t  

"not very hard", he "kicked her  an t h e  back", "she f e l t  pa in  

f o r  t h e  r e s t  of t h e  night .  She vomited twice  only". 



I n  crossexaminat ion  of t h e  Crown w i t n e s s e s  it was 
sought  t o  e s t a b l i s h  t h a t  t h e  deceased a t  t h e  p o i n t  of d e a t h  

excu lpa ted  t h e  accused.  Over o b j e c t i o n ,  I al lowed t h e  ques- 

t i o n s ,  c o n s i d e r i n g  t h e r e  would b e  o t h e r  m a t e r i a l  t o  c o n s t i t u t e  

t h e  a l l e g e d  s t a t e m e n t s  dying d e c l a r a t i o n s .  I am d o u b t f u l  whe- 
t h e r  s u f f i c i e n t  c i rcumstances  were u l t i m a t e l y  d i s c l o s e d  t o  make 

such s t a t e m e n t s  a d m i s s i b l e  a s  dying d e c l a r a t i o n s  w i t h i n  t h e  

ambit sugges ted  by my b r o t h e r  Clarkson t o  be t h a t  a p p r o p r i a t e  

t o  T e r r i t o r y  c o n d i t i o n s  (Reqina v. K i ~ a l i - I k a r u m  (1)). But a s  
t h e y  were i n t e n d e d  t o  b e  excu lpa to ry  of t h e  accused and indeed 

s i m i l a r  m a t t e r  appeared i n  t h e  two s t a t e m e n t s  of  t h e  accused I 

have n o t  d e l e t e d  t h i s  m a t e r i a l  from my c o n s i d e r a t i o n .  The 
w i f e ' s  words have been v a r i o u s l y  g iven  a s  !'My husband d i d  n o t  

h i t  me hard  - he was on ly  p l a y i n g v ;  'IMy husband d i d n ' t  k i l l  me 

- t hey  worked s o r c e r y  on me"; "My husband d i d n ' t  h i t  me - I 
have had s o r c e r y  worked on me". The a c c u s e d ' s  two v e r s i o n s  of 
h i s  w i f e ' s  s t a t e m e n t  j u s t  p r i o r  t o  dea th ,  were: "You d i d n ' t  
h i t  me. A po i son  has gone i n s i d e  me and I w i l l  d i e  now1' and 

"You have n o t  h i t  me - you were on ly  p l a y i n g  around.  It i s  
s o r c e r y  t h a t  has  made me l i k e  t h i s " .  

The accused a l s o  gave evidence  i n  t h i s  Cour t  and s a i d  

h e  k icked t h e  deceased once,  n o t  ve ry  hard ,  on t h e  back 'of t h e  
n e c k  ( a f t e r  h i t t i n g  h e r  on t h e  back of t h e  neck t w i c e ) .  ' , , ~ e  d i d  

n o t  h u r t  h e r .  She,  d i d  n o t  c ry .  He d i d  n o t  h i t  w i t h  t h e  '4eg 

s t r o n g l y ,  on ly  g e n t l y ,  The accused demonst ra ted  a  mere pkshing 
movement w i t h  t h e  i n s t e p  of h i s  f o o t  t o  t h e  shou lde r -b lade .  He 

d i d  n o t  h i t  h e r  a s  i f  t o  k i l l  h e r .  She was s i t t i n g  on a  b e b . a t  

t h e  t ime.  He h i t  h e r  w i t h  t h e  hand on t h e  r i b s  t w i c e  on ly  - 
n o t  hard  - o n l y  g e n t l y  ( a s  mentioned above one  w i t n e s s  Waham, 
a l s o  appeared t o  r e f e r  t o  t h i s ) .  

There  was evidence  t h a t  t h e  deceased p r i o r  t o  t h i s  

was q u i t e  s t r o n g .  The woman was c l e a r l y  concerned t o  excul -  
p a t e  t h e  accused and obv ious ly  expected he  would be blamed. 
She  d i d  n o t  s u g g e s t  any o t h e r  p h y s i c a l  mishap, making r e f e r -  

ence o n l y  t o  s o r c e r y .  I f i n d  t h e  fo l lowing  f a c t s  a s  e s t a b -  

l i s h e d  beyond r e a s o n a b l e  doubt  - 
(1) t h a t  t h e  accused d e l i v e r e d  two k i c k s  t o  t h e  deceased 

w i t h  t h e  i n s t e p  of h i s  f o o t  on t h e  l e f t  s i d e  of h e r  
back i n  t h e  r e g i o n  of t h e  lower  r i b s ;  

(2) t h a t  t h e s e  k i c k s  were more t h a n  a  mere pushing 

motion and were of  f a i r l y  s t r o n g  f o r c e ;  

(1) 1967-68 P. ,& N.G.L.K. 119 a t  p.  131 



( 3 )  t h a t  t h e  h i t s  and k i c k s  d e l i v e r e d  by t h e  accused t o  
t h e  deceased were n o t  a  mere e x e r c i s e  t o  demons t ra te  

t o  o t h e r s  h i s  d i s a p p r o v a l  of h i s  w i f e ' s  conduct  b u t  

were i n t e n d e d  i n  some anger ,  t o  pun i sh ,  t o  h u r t  h e r ,  

and were in tended t o  cause  p a i n  b u t  n o t  s e r i o u s  harm; 

(4) t h a t  t h e  k i c k s  i n  f a c t  caused h e r  p a i n .  

1 f i n d  no evidence  t h a t  t h e  accused in tended  t o  k i l l  h i s  w i f e  

and I am prepared  t o  assume t h a t  he d i d  n o t  a c t u a l l y  f o r e s e e  

h e r  d e a t h  a s  a  p o s s i b l e  consequence of h i s  a c t i o n s .  I am n o t  
p repared  t o  f i n d  t h a t  he  could n o t  have f o r e s e e n  d e a t h  a s  a  

r e s u l t  of t h e  blow. 

I n  h i s  a b l e  and e loquen t  address  M r .  Adams submi t t ed  
t h a t  t h e  Crown had n o t  excluded a l l  r e a s o n a b l e  p o s s i b i l i t i e s  

o t h e r  t h a n  t h a t  t h e  deceased d i e d  from t h e  blows admin i s t e red  

by t h e  accused.  I am unable  t o  s e e  any o t h e r  r e a s o n a b l e  hypo- 

t h e s i s ,  and I f i n d  myself s a t i s f i e d  beyond r e a s o n a b l e  doubt  

t h a t  t h e  k i c k s  d e l i v e r e d ,  i n  some anger  a t  be ing  shamed, by 

t h e  accused,  which I f i n d  t o  have been d e l i v e r e d  t o  t h e  de- 

ceased i n  t h e  v i c i n i t y  of t h e  s p l e e n ,  caused h e r  d e a t h .  

M r .  Adams contended t h a t  even i f  I were s a t i s f i e d  

t h a t  t h e  accused ' s  blows o r  k i c k s  r e s u l t e d  i n  t h e  d e a t h  of h i s  

wi fe ,  t h a t  n e v e r t h e l e s s  h i s  a c t i o n s  were l a w f u l ,  and h e  r e l i e d  

on t h e  de fence  a v a i l a b l e  under  Sec.  23 of t h e  Code t h a t  t h e  

d e a t h  was an event  caused by a c c i d e n t .  

The husband's  a c t s  h e r e ,  i t  i s  contended,  were 

d i r e c t e d  n o t  towards harming b u t  admonishing h i s  w i f e ,  d i s c i p -  

l i n i n g  h e r  f o r  t h e  shame she  had caused.  A s  I unders tand h i s  

argument it has  two l imbs.  F i r s t l y ,  t h a t  i f  t h e  accused ' s  

a c t s  were j u s t i f i e d  by custom, t h e n  i t  was l a w f u l .  Secondly,  

t h a t  a s  it was n o t  i n t e n d e d  t o  cause  harm t h e  accused ' s  a s s a u l t  

was n o t  of such a d e g r e e  of unlawfulness  a s  t o  a t t r a c t  a  f i n d -  

i n g  of manslaughter .  As I unders tand h i s  argument, he  r e l i e d  

upon t h a t  p o r t i o n  of  Windeyer, J . ' s  judgment i n  Mamote Kulanq 

v .  Keaina (2) where H i s  Honour s a i d  ', .. i t  i s  n o t  now enough 
t o  c o n s t i t u t e  manslaughter  a t  common law t h a t  a  man i s  k i l l e d  

i n  t h e  course  of an unlawful  a c t  of any k i n d ,  To make an  un- 
i n t e n d e d  and unexpected k i l l i n g  a cr ime a t  common law, i t  must 

now be,  g e n e r a l l y  speak ing ,  t h e  r e s u l t  of an  unlawful  and 

dangerous  a c t ,  o r  of r e c k l e s s  neg l igence , "  His  Honour t h e n  

went on "There i s  no doubt  t h a t  a t  common law a man i s  g u i l t y  



c f  manslaughter  i f  he k i l l s  a n o t h e r  by an unlawful  blow i n t e n d -  

ed t o  h u r t ,  a l though  n o t  i n t e n d e d  t o  b e  f a t a l  o r  t o  cause  

g r i evous  b o d i l y  harm .... 11 

U n i n t e n t i o n a l  homicide t h e  unexpected consequence of  
a l a w f u l  a c t  done i n  a c a r e f u l  manner was always excusab le  
under  t h e  common law and t h e r e f o r e  seemingly under Sec. 291 of 
t h e  Code ( i h n o t e ' s  c a s e  ( 3 ) ) .  

The a c t s  of t h e  accused towards h i s  w i f e  c l e a r l y  
amount t o  an a s s a u l t  w i t h i n  t h e  meaning of  Sec .  245 of  t h e  
Code, t o  which no a u t h o r i s a t i o n ,  j u s t i f i c a t i o n  o r  excuse by 

law i s  shown t o  e x i s t  under  Sec.  246. A j u s t i f i c a t i o n  o r  ex- 
cuse  by n a t i v e  custom was sought  t o  be argued,  it being 

sugges ted  t h a t  Sec. 7 ( l ) ( b )  and ( c )  of t h e  Na t ive  Customs 

Ordinance was a p p l i c a b l e .  I found d i f f i c u l t y  i n  fo l lowing  
c o u n s e l ' s  argument a t  t h i s  p o i n t ;  i n  my op in ion  t h i s  s e c t i o n  

has  no re l evance .  It seems t o  me t h a t  an excuse o r  j u s t i f i c a -  
t i o n  r e q u i r e s  t o  be found under  the Code (and i n  s o  f a x  a s  it 
may impor t  t h e  common law p r i n c i p l e s  i n  t h a t  r e g a r d ,  t h e  com- 

mon law, o r  some o t h e r  s t a t u t o r y  p r o v i s i o n ) .  The on ly  p ro -  

v i s i o n  made i n  t h e  Code f o r  domest ic  d i s c i p l i n e ,  Sec .  280, 
does  n u t  p r o v i d e  f o r  chas t i sement  of wives,  which appears  

c l e a r l y  t o  b e  unlawful  ( s e e  Mamote's c a s e  (4)  t h e  judgment of 
Windeyer, J, and Timbu-Kolian v. The Queen ( 5 ) ) .  I n  any even t  
t h e  evidence  of t h e  accused upon which i t  was sought  t o  r e l y  
i n  suppor t  of t h i s  argument does  n o t  t o  my mind r a i s e  such a 
j u s t i f i c a t i o n  o r  excuse even i n  customary law and indeed d i c -  

c l o s e s  t h a t  t h e  accused cons ide red  h imsel f  bound by "Adminis- 
t r a t i o n  law". I would w i t h  r e s p e c t  adopt  t h e  s t a t e m e n t  of 

Clllerenshaw, A.C.J. i n  Reqina v. Mamote Kulanq ( 6 )  "Violence 

t o  t h e  body of any pe r son  i s  dangerous  .... 11 
Having come t o  t h e  c o n c l u s i o n  t h a t  t h e  a c c u s e d E s  

a c t s  were done w i t h  i n t e n t  t o  i n f l i c t  some b o d i l y  harm, some 

h u r t  o r  p a i n  ( I  s e e  no d i s t i n c t i o n  between " h u r t "  and "harm"); 

t h e  r e s u l t  which ensued, namely d e a t h  of h i s  w i f e ,  c o n s t i t u t e s  
h i s  a c t s  manslaughter  (Timbu-Kolian' s c a s e ,  Windeyer, J .  (7)  ) 
u n l e s s  t h e  ensuing d e a t h  was an  event  which occur red  by a c c i -  

den t  w i t h i n  t h e  meaning of Sec. 23 of  t h e  Code. Sn my op in ion  

t h i s  c a s e  i s  on a l l  f o u r s  w i t h  t h a t  of Mamote-Kulznq v .  Reqina 

(8)  and n o t  w i t h i n  t h e  excep t ion ,  i f  s o  it may b e  c a l l e d ,  of 

1963 P. & N.G.L.H. 1 6 3  a t  p.  176 
1963 P. 8 N.G.L.R. 1 6 3  a t  o. 179 

( 5 )  1967-68 P. & N.G.L.R. 320 'at D. 322 
1963 P. & N.G.L.R. 155 a t  p.  i 6 2  
1967-68 P. & N.G.L.R. 320 a t  p .  342 
I 9 6 3  P .  8 N.F.L.R. 163  



Tirnbu-Kolian's c a s e  (9). The a c t  of t h e  accused i n  k i c k i n g  h i s  
w i f e  was a w i l l e d  a c t  and t h e r e  i s  no room f o r  t h e  view t h a t  

h e r  d e a t h  occur red  by acc iden t .  The a c t  was b o t h  unlawful  and 

i n  t h e  c i r cums tances  dangerous - d e a t h  was t h e  d i r e c t  conse- 

quence of it - t h e r e  i s  no break  i n  t h e  c h a i n  of c a u s a t i o n .  

The d e a t h  o f  t h e  deceased w i f e  t h e  pe r son  i n t e n d e d  t o  be  h i t  

and k icked was n o t  an even t  o c c u r r i n g  by a c c i d e n t ,  a s  was t h e  
s t r i k i n g  ( o r  d e a t h )  of t h e  c h i l d  i n  Timbu-Kolian's c a s e  (10)  

fo l lowing  upon t h e  a t t empt  t h e r e  t o  c t r i k e  t h e  wife, who un- 

known t o  t h a t  accused,  was ho ld ing  h e r  c h i l d .  

1 c o n v i c t  t h e  accused of manslaughter .  

S o l i c i t o r  f o r  t h e  Crown : P.J. C lay ,  Act ing  Crown S o l i c i t o r  

S o l i c i t o r  f o r  t h e  Accused : W.A. L a l o r ,  P u b l i c  S o l i c i t o r  


