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1970 - On t h e  a p p l i c a t i o n  of Uamien Kereku and o t h e r s  an  

Sep 28'29 o r d e r  n i s i  was g ran ted  c a l l i n g  upon Ke i th  Wal te r s ,  Esquire ,  t h e  
and Oct 8 Res iden t  M a g i s t r a t e  a t  Habaul and Rima Nau who i s  t h e  c l e r k  of 

PT MORESBY t h e  G a z e l l e  P e n i n s u l a  Loca l  Government Counci l  t o  show cause  
b e f o r e  t h e  Supreme Court  why a  writ of p r o h i b i t i o n  should  n o t  

Ke l ly ,  J, i s s u e  t o  t h e  M a g i s t r a t e  t o  p r o h i b i t  him from h e a r i n g  f u r t h e r  

c e r t a i n  in fo rmat ions  l a i d  by Hima Nau a g a i n s t  t h e  a p p l i c a n t s  on 
. 

t h e  ground t h a t  t h e  D i s t r i c t  Cour t  i s  a c t i n g  i n  excess  of  i t s  

j u r i s d i c t i o n  i n  h e a r i n g  t h e  i n f o r m a t i o n s .  

The in fo rmat ions  were l a i d  and t h e  summonses t h e r e o n  
i s s u e d  on 28th  J u l y ,  1970 i n  t h e  c a s e  of two of t h e  a p p l i c a n t s  
and on 29th J u l y ,  1970 i n  t h e  c a s e  o f  t h e  remaining a p p l i c a n t s .  

The proceedings  t h u s  brought  were p r o s e c u t i o n s  f o r  non-payment 

of  t a x  t o  t h e  Counci l .  A f t e r  an adjournment t h e  in fo rmat ions  

came on f o r  h e a r i n g  b e f o r e  t h e  M a g i s t r a t e  on 9 t h  September, 
1970. P r i o r  t o  t h a t ,  on 2nd September, 1970, a  w r i t  had been 

i s s u e d  i n  t h e  Supreme Cour t  by t h e  a p p l i c a n t  Damien Kereku and 
one Melchior  Tomot a g a i n s t  t h e  Council  s e e k i n g  a  d e c l a r a t i o n  

t h a t  t h e  Council  i s  i n v a l i d l y  c o n s t i t u t e d  and an i n j u n c t i o n  

r e s t r a i n i n g  it from a c t i n g  i n  any way. A l l  t h e  summonses had 

been se rved  b e f o r e  t h e  i s s u e  of  t h e  w r i t  and t h e  w r i t  was 

se rved  on t h e  Counci l  on 8 t h  September, 1970. On t h e  h e a r i n g  

of  t h e  in fo rmat ions  on 9 t h  September, counsel  f o r  t h e  a p p l i -  

c a n t s  a p p l i e d  f o r  an  adjournment on t h e  grounds,  i n t e r  a l i a ,  

f i r s t l y ,  t h a t  t h e  D i s t r i c t  Cour t  had no j u r i s d i c t i o n  t o  h e a r  
t h e  i s s u e  of  t h e  v a l i d i t y  of t h e  c o n s t i t u t i o n  of  t h e  Counci l  
because  of  t h e  pendency of t h e  p roceed ings  i n  t h i s  Court  f o r  

t h e  d e t e r m i n a t i o n s  of  t h e  i d d n t i c a l  i s s u e ,  and second ly ,  t h a t  
t h e  a p p l i c a n t s  had a p p l i e d  t o  t h e  P u b l i c  S o l i c i t o r ' s  O f f i c e  

f o r  l e g a l  a i d  b u t  t h a t  t h e y  had n o t  y e t  been adv i sed  whether  
such a i d  would b e  g r a n t e d  o r  r e f u s e d .  The a p p l i c a t i o n  f o r  ad- 

journment was r e f u s e d ,  a l though  it  would appear  t h a t  t h e  

M a g i s t r a t e  d i d  n o t  i n  f a c t  proceed w i t h  t h e  hea r ing .  

.The c a s e  f o r  t h e  a p p l i c a n t s  proceeded on t h r e e  
grounds,  t h e  f i r s t  of which was t h a t  t h e  M a g i s t r a t e  had no 
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j u r i s d i c t i o n  t o  hea r  t h e  in fo rmat ions  b e f o r e  him whi le  t h e r e  

were pending i n  t h i s  Cour t  proceedings  f o r  t h e  d e t e r m i n a t i o n  

of  t h e  i d e n t i c a l  i s s u e ,  p a r t i c u l a r l y  when some of t h e  p a r t i e s  

t o  bo th  proceedings  weme t h e  same. The second ground was t h a t ,  

even i f  t h e  M a g i s t r a t e  had j u r i s d i c t i o n ,  h e  had a  d i s c r e t i o n  
whether  o r  n o t  t o  h e a r  t h e  m a t t e r s  and h e  had e x e r c i s e d  such 

d i s c r e t i o n  wrongly. The t h i r d  ground was t h a t ,  even i f  t h e  
M a g i s t r a t e  normal ly  had j u r i s d i c t i o n  no twi ths tand ing  t h a t  t h e  
proceedings  had been commenced i n  t h i s  Cour t ,  h i s  j u r i s d i c t i o n  

was o u s t e d  by a  bona f i d e  c l a im of  t h e  n a t u r e  made by t h e  

a p p l i c a n t s .  

The f i r s t  of t h e s e  grounds i n v o l v e s  t h e  d e t e r m i n a t i o n  
of  t h e  ques t ion  o f  whether ,  when a  s u p e r i o r  c o u r t  i s  s e i z e d  of 

an i s s u e  between p a r t i e s ,  an i n f e r i o r  c o u r t  i s  t h e r e b y  depr ived  

o f  j u r i s d i c t i o n  t o  de termine  t h a t  same i s s u e  between t h o s e  

p a r t i e s .  It w i l l  b e  a p p a r e n t  t h a t  i f  t h i s  were s o ,  t h e  o n l y  

a p p l i c a n t  t o  which t h i s  would app ly  i s  Damien Kereku and t h e  
p o s i t i o n  a s  t o  t h e  remaining a p p l i c a n t s  on whose beha l f  t h e  
i s s u e  was r a i s e d  b e f o r e  t h e  M a g i s t r a t e ,  b u t  who a r e  n o t  p a r t i e s  
t o  t h e  Supreme Cour t  p roceed ings ,  would r e q u i r e  c o n s i d e r a t i o n .  

There i s  c e r t a i n l y  a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  f o r  
which t h e  a p p l i c a n t s  contend and,  i f  t h i s  were t o  p r e v a i l ,  p ro -  
h i b i t i o n  would l i e .  There i s ,  however, ano the r  l i n e  of 

a u t h o r i t y  t o  t h e  e f f e c t  t h a t  t h e  pendency of p roceed ings  i n  a  
s u p e r i o r  c o u r t  does n o t  go t o  t h e  j u r i s d i c t i o n  of  t h e  i n f e r i o r  

c o u r t  and t h a t  i t  i s  a  m a t t e r  of  d i s c r e t i o n  a s  t o  whether  t h a t  
c o u r t  proceeds  f u r t h e r ,  and, i f  t h i s  i s  s o ,  p r o h i b i t i o n  would 

n o t  l i e .  

The a u t h o r i t y  t h a t  i s  most d i r e c t l y  i n  p o i n t  t o  sup- 

p o r t  t h e  p r o p o s i t i o n  t h a t  t h e  m a t t e r  i s  one  of j u r i s d i c t i o n  
and n o t  of d i s c r e t i o n  i s  Ex p a r t e  Gray (1 )  i n  which a  husband 

had a p p l i e d  t o  t h e  C h i l d r e n ' s  Cour t  f o r  v a r i a t i o n  of  a  main- 

t e n a n c e  o r d e r  on t h e  ground of h i s  w i f e ' s  a d u l t e r y  and b e f o r e  

t h e  hea r ing  of  t h e  a p p l i c a t i o n  had f i l e d  and s e r v e d  a  p e t i t i o n  
f o r  d i s s o l u t i o n  of mar r i age  on t h e  same ground. Davidson, J. 
made a b s o l u t e  a  r u l e  n i s i  f o r  p r o h i b i t i o n ,  ho ld ing  t h a t  a s  t h e  
same i s s u e  of a d u l t e r y  was t h e n  b e f o r e  bo th  c o u r t s ,  t h e  Magis- 

t r a t e  had no j u r i s d i c t i o n  t o  d e a l  wi th  t h e  a p p l i c a t i o n  s o  f a r  
a s  it r e l a t e d  t o  a  h e a r i n g  and d e t e r m i n a t i o n  of t h e  i s s u e  of 
a d u l t e r y  which was t h e  b a s i s  of t h e  p e t i t i o n .  P r i o r  t o  t h e  

d e c i s i o n  i n  Ex p a r t e  Gray ( 1 )  (supra) t h e  F u l l  Court  of  t h e  
Supreme Court of New South  Wales i n  Ex p a r t e  Hol l inqworth  (2) 



had g ran ted  p r o h i b i t i o n ,  a p p a r e n t l y  on t h e  b a s i s  t h a t  t h e  
ivlagistrate had no j u r i s d i c t i o n  t o  make an  o r d e r  f o r  maintenance 
a f t e r  t h e  i n s t i t u t i o n  of  a  s u i t  f o r  d i v o r c e  by t h e  husband 
a g a i n s t  t h e  w i f e ,  b u t  i t  does  appear  t h a t  t h i s  d e c i s i o n  i s  
based on a  misapprehension a s  t o  t h e  r a t i o  d e c i d e n d i  of Craxton 
v. Craxton (3 )  and it i s  t h e r e f o r e  of  d o u b t f u l  va lue .  

Some s u p p o r t  f o r  t h e  p r o p o s i t i o n  is a l s o  t o  be ga ined  
from Durdirl v .  Durdin ( 4 )  a  d e c i s i o n  of t h e  F u l l  Cour t  of t h e  
Supreme Cour t  of South  A u s t r a l i a  and a l though  i t  i s  n o t  e n t i r e -  

l y  c l e a r  t h a t  t h e  Court  was t r e a t i n g  t h e  m a t t e r  a s  one of 
j u r i s d i c t i o n ,  r e a d i n g  t h e  judgment a s  a  whole, it would appear  
t h a t  it was doing so .  I n  Goldsmith v .  Pinnock ( 5 )  where t h e  
r e l i e f  sought  was an  i n j u n c t i o n  o r ,  i n  t h e  a l t e r n a t i v e ,  
mandamus, L i l l e y ,  C i J ,  went no f u r t h e r  t h a n  t o  s a y  "... it i s  a  
s a f e  r u l e  f o r  j u s t i c e s  n o t  t o  e n t e r t a i n  compla in ts  when c i v i l  

p roceed ings  a r e  pending i n  o t h e r  c o u r t s ,  i n  r e s p e c t  of t h e  same 
s u b j e c t  m a t t e r "  and i t  would t h u s  n o t  seem t h a t  t h e  l e a r n e d  

Chief  J u s t i c e  was going s o  f a r  a s  t o  s a y  t h a t  t h e  m a t t e r  was 
one of j u r i s d i c t i o n .  I n  Thames Launches Ltd .  v .  T r i n i t y  House 

Corpora t ion  (Deptford S t r o n d )  (6)  where t h e  s u b s t a n t i a l  p o i n t  
i n  t h e  two proceedings  was t h e  same, Buckley, J. concluded t h c t  
" t h e  r i g h t  course"  f o r  him t o  t a k e  was t o  g r a n t  an  i n j u n c t i o n  
t o  r e s t r a i n  t h e  de fendan t  from proceed ing  on t h e  summons b e f o r e  
t h e  M a g i s t r a t e ,  b u t ,  a s  I read  h i s  judgment, he d i d  n o t  do s o  
on t h e  b a s i s  t h a t  t h e  d a g i s t r a t e  had no j u r i s d i c t i o n  t o  proceed 
f u r t h e r .  I n  H. v. P o l i c e  ldaci is trate  a t  Br i sbane  and O I S u l l i v a n ,  
Ex p a r t e  T u l l y  (7 )  t h e  F u l l  Court  of t h e  Supreme Cour t  of 
Queensland g ran ted  c e r t i o r a r i  where t h e  s u b j e c t  m a t t e r  of a  
c l a im i n  t h e  M a g i s t r a t e s  Court  had a l s o  become t h e  s u b j e c t  mat- 
t e r  of proceedings  i n  t h e  Supreme Cour t  and a l t h o u g h  t h e  s h o r t  
extempore judgment does  n o t  e x p r e s s l y  t r e a t  t h e  m a t t e r  a s  one 
of  j u r i s d i c t i o n ,  it would seem t h a t  t h i s  was t h e  b a s i s  on which 
t h e  Cour t  proceeded and t h e  r e p o r t  i n d i c a t e s  t h a t  t h e  a p p l i -  
c a n t ' s  c a s e  was p u t  on t h a t  b a s i s .  

I do n o t  propose  t o  d e a l  i n  t h i s  judgment w i t h  a l l  
t h e  a u t h o r i t i e s  c i t e d  t o  me f o r  and a g a i n s t  t h i s  p r o p o s i t i o n  

a s ,  w h i l e  a  number of them tended i n f e r e n t i a l l y  t o  s u p p o r t  one 
view o r  t h e  o t h e r ,  f o r  v a r i o u s  r easons  t h e y  do n o t  prove  of 
a s s i s t a n c e  i n  d e c i d i n g  t h e  p o i n t  a t  i s s u e .  Suppor t  f o r  t h e  
view t h a t  t h e  m a t t e r  i s  one of  d i s c r e t i o n  i s  d e r i v e d  from t h e  

23 T.L.K. 527 
S.A.S.K. 128 
4  Q.L.J. 1 7  



On an examination of t h e s e  a u t h o r i t i e s  I would con- 

s i d e r  t h a t  t h e  b e t t e r  view i s  t h a t  t h e  f a c t  t h a t  t h e  s u p e r i o r  
c o u r t  i s  s e i z e d  of  an i s s u e  between p a r t i e s  does  n o t  mean t h a t  
t h e  i n f e r i o r  c o u r t  i s  t h e r e b y  d e p r i v e d  of  j u r i s d i c t i o n  t o  de-  
t e r m i n e  t h a t  same i s s u e  between t h o s e  p a r t i e s  and t h a t  it i s  a  

m a t t e r  f o r  t h e  d i s c r e t i o n  of  t h e  i n f e r i o r  c o u r t  a s  t o  whether  
it proceeds  o r  ad journs .  It i s  t r u e  t h a t  a s  was s a i d  i n  Kave 
v. Kaye (11) i n  a  passage  r e f e r r e d  t o  by Ormrod, J. i n  L a n i t i s  

v. L a n i t i s  ( 9 )  ( s u p r a )  " In  a l l  o t h e r  t h a n  e x c e p t i o n a l  c a s e s  t h e  
j u s t i c e s  should ,  a s  a m a t t e r  of  obvious convenience and p u b l i c  

p o l i c y , + e x e r c i s e  t h e i r  d i s c r e t i o n  t o  ad journ  t h e  proceedings  
u n t i l  t h e  High Court  proceedings  a r e  d i sposed  o f .  But t h e r e  

may b e  e x c e p t i o n a l  c a s e s  where t h e y  would b e  j u s t i f i e d  i n  
e x e r c i s i n g  t h e i r  d i s c r e t i o n  t o  proceed t o  a d j u d i c a t i o n  notwi th-  
s t a n d i n g  t h a t  p roceed ings  a r e  on t h e  f i l e  of  t h e  High Cour t  
cover ing  t h e  same ground.i1 However, a s  t h e  m a t t e r  i s  n o t  p ro -  

p e r l y  one of  j u r i s d i c t i o n ,  p r o h i b i t i o n  would n o t  l i e  where t h e  

d e c i s i o n  of  t h e  Queensland F u l l  Cour t  i n  R. v .  Actinq P o l i c e  
M a q i s t r a t e  a t  Br isbane  and Grace Wallace Amdt ,  Ex p a r t e  E r n e s t  

A u q u s t  k n d t  (8)  i n  which B l a i r ,  C.J. s a y s  " In  our  op in ion  i n  

t h i s  c a s e  t h e  i n s t i t u t i o n  of a  p e t i t i o n  f o r  d i v o r c e  between 
husband and w i f e  does n o t  o u s t  t h e  j u r i s d i c t i o n  of t h e  Magis- 

t r a t e  t o  e n t e r t a i n  an  a p p l i c a t i o n  f o r  maintenance under  T& 
Deser ted  Wives and Chi ld ren  Act, 1840-1858 of a c h i l d  whose 

p a r e n t a g e  i s  n o t  i n  ques t ion .  A l l  t h a t  can be s a i d  i s  t h a t  
where t h e  Supreme Cour t  i n  i t s  matr imonia l  j u r i s d i c t i o n  has be- 

f o r e  i t  an a p p l i c a t i o n  f o r  maintenance of t h e  c h i l d  of  t h e  
mar r i age ,  a  ihbg i s t r a t e ,  i f  an  a p p l i c a t i o n  f o r  maintenance be 

made t o  him on beha l f  of such c h i l d  under  t h e  Deser ted  Wives 
and Chi ld ren  Act, should  s t a y  h i s  hand and a l l o w  t h e  s u p e r i o r  

Gourt  t o  d e a l  w i t h  t h e  mat ter ."  A most u s e f u l  a n a l y s i s  of t h e  
E n g l i s h  a u t h o r i t i e s  is t o  be found i n  t h e  r e c e n t  judgment of 
Ormrod, J. i n  t h e  D i v i s i o n a l  Court  i n  L a n i t i s  v. L a n i t i s  ( 9 )  i n  
which H i s  Lordship  reaches  t h e  conc lus ion  t h a t  "It is  c l e a r  

t h a t  by 1948 t h e  m a t t e r  was n o t  now any l o n g e r  r ega rded  a s  a 
m a t t e r  of law, b u t  a s  a  m a t t e r  of  d i s c r e t i o n ,  a l though  a  m a t t e r  
on which t h e  magistrat tes  would normal ly  f o l l o w  t h e  a d v i c e  g iven 
by t h e  High Court ."  This  c e r t a i n l y  i s  t h e  t r e n d  of t h e  E n g l i s h  

d e c i s i o n s  and it  does mean t h a t  Walker v.  Walker and Another 
(10) i n  which, fo l lowing  t h e  p r e  1948 E n g l i s h  d e c i s i o n s ,  a  con- 

t r a r y  conc lus ion  was reached i s  f o r  t h a t  r eason  of no r e a l  
a s s i s t a n c e .  

(1930) S t .  K.  Qd. 154 a t  p. 159 
1 W.L.2. 503 a t  p. 507 
. N.Z.L.H. 2 7 3 .  
P; 100 a t  p.  105  



M a g i s t r a t e  chose  t o  proceed.  It f o l l o w s  of course  t h a t  pro-  
h i b i t i o n  would n o t  l i e  on t h i s  ground a t  t h e  su i t  of any of  t h e  
a p p l i c a n t s .  On t h e  view which I have t aken  m a t t e r s  such a s  
which proceedings  were commenced f i s s t  and a t  whose i n s t a n c e  
t h e  proceedings  i n  t h e  Supreme Court  were brought  do  n o t  become 
of s i g n i f i c a n c e  f o r  t h e  p r e s e n t  purpose.  

The second ground, namely t h a t  i f  t h e  m a t t e r  were one  
of d i s c r e t i o n  t h e  M a g i s t r a t e  has wrongly e x e r c i s e d  h i s  d i s c r e -  
t i o n ,  may be s h o r t l y  d isposed o f .  It i s  no o b j e c t i o n  t o  t h i s  
ground t h a t  it was no t  t h e  ground on which t h e  o r d e r  n i s i  was 
g ran ted  a s ,  s i n c e  i t  i s  n o t  n e c e s s a r y  t h a t  grounds appear  i n  
t h e  r u l e  n i s i  ( ~ v e r s f i e l d  v. John Newman and Edward Newman (12) ;  
Reaina v. Taylor .  Ex p a r t e  B l a i n  ( 1 3 ) ) ,  i n  t h e  c a s e  where t h e  
grounds a r e  s e t  o u t ,  a n  a p p l i c a n t  i s  n o t  p r e c l u d e d  from s e e k i n g  
t o  suppor t  t h e  r u l e  on o t h e r  grounds and t h e r e  i s  nothing i n  
t h e  Rules of Court  a p p l i c a b l e  t o  a  w r i t  of p r o h i b i t i o n  which 
would have t h e  e f f e c t  of s o  l i m i t i n g  an a p p l i c a n t .  However, on 

my unders tand ing  of  t h e  a u t h o r i t i e s  d e a l i n g  w i t h  t h e  circum- 
s t a n c e s  i n  which p r o h i b i t i o n  l i e s ,  a  wrongful  e x e r c i s e  of d i s -  

c r e t i o n ,  i f  t h i s  were t o  b e  e s t a b l i s h e d ,  i s  n o t  such a  circum- 
s t a n c e  and 1 am n o t  aware of any a u t h o r i t y  which would l e a d  t o  
any d i f f e r e n t  conc lus ion .  A s  t h e  w r i t  could n o t  be g ran ted  on 
t h i s  ground no good purpose  i s  t o  be served by examining t h e  
manner i n  which t h e  a a g i s t r a t e  e x e r c i s e d  h i s  d i s c r e t i o n .  

The t h i r d  ground i n v o l v e s  c o n s i d e r a t i o n  of  t h e  ques- 
t i o n s  of whether  t h e  a p p l i c a n t s  have s e t  up a  bona f i d e  c l a im 
of r i g h t  and,  i f  s o ,  whether t h e  j u r i s d i c t i o n  of  t h e  M a g i s t r a t f  
was t h e r e b y  ous ted .  The common law r u l e  i s  t h a t  a  de fendan t  i s  

e n t i t l e d  t o  s e t  up a  c l a im of  r i g h t  o r  t i t l e  t o  do t h e  a c t  
which i s  t h e  s u b j e c t  of  t h e  i n f o r m a t i o n  and provided t h a t  t h c  
c l a i m  is bona f i d e  and it i s  n o t  c l e a r  t h a t  t h e  r i g h t  claimed 
i s  imposs ib le  i n  law, t h e  j u r i s d i c t i o n  of  t h e  ivlagistrates Cour t  
w i l l  t h e r e b y  b e  ous ted  (Halsbury,  3 r d  Ed., Vol. 25, p .  182,  

p a r a .  332).  

The r u l e  c e r t a i n l y  a p p l i e s  t o  c a s e s  where a  c la im of 
t i t l e  t o  p r o p e r t y  i s  s e t  up and it would seem t h a t  t h i s  i n -  
c l u d e s  bo th  r e a l  and p e r s o n a l  p r o p e r t y  ( s e e  Clarkson v.  
Aswinal l ,  Ex Dar te  Aswinall  (14) e s p e c i a l l y  p e r  P h i l p ,  3. a t  

p.  109) .  Whether t h e  c l a im of r i g h t  i s  n e c e s s a r i l y  l i m i t e d  t o  

a  r i g h t  i n  p r o p e r t y  i s  more d o u b t f u l .  The m a t t e r  i s  t h e  sub- 
j e c t  of d i c t a  by t h e  D i v i s i o n a l  Cour t  i n  Andrews v.  C a r l t o n  (15) 
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i n  which t h e  r i g h t  which was be ing  claimed was regarded by t h e  

Cour t  a s  be ing  a  r i g h t  t o  p r o p e r t y .  However, Lord Hewart, C . J .  

s a i d  a t  p. 66 "It was s a i d  on b e h a l f  of t h e  respondent .  t h a t  t h e  
r i g h t  which a l o n e  w i l l  a v a i l  i s  t h e  r i g h t  t o  p r o p e r t y .  I n  my 
op in ion  t h e r e  i s  no s u f f i c i e n t  a u t h o r i t y  f o r  t h a t p r o p o s i t i o n . n  

Avory, J. a f t e r  obse rv ing  i n  t h e  course  of  argument "It .need 
n o t  be a  r i g h t  i n  p r o p e r t y ;  a  man may c la im t h e  r i g h t  t o  do 
something which may o u s t  t h e  j u r i s d i c t i o n  of  t h e  j u s t i c e s  wi th -  

o u t  h i s  making a  c l a im t o  t h e  p r o p e r t y .  It may b e  ous ted  by a  
bona f i d e  c l a im t o  do t h e  t h i n g "  con ten ted  h imsel f  i n  h i s  judg- 
ment w i t h  s a y i n g  "It i s  n o t  n e c e s s a r y  i n  t h i s  c a s e  t o  de te rmine  

whether  t h e  c l a im of r i g h t  t o  o u s t  t h e  j u r i s d i c t i o n  of t h e  
j u s t i c e s  must,  a s  c 0 n t e n d e d . b ~  hk. Macaskie, b e  a  c l a im of 

t i t l e  t o  p r o p e r t y . "  There a r e  a  number of  c a s e s  such a s  Heq. 
v.  P e d l e r  (16)  'and Keq. v .  Nunneley (17) i n  which, on a  summons 
f o r  non-payment of c h u r c h - r a t e s ,  on t h e  de fendan t  d i s p u t i n g  t h e  
v a l i d i t y  of t h e  r a t e  t h e  j u r i s d i c t i o n  of t h e  j u s t i c e s  has been 

h e l d  t o  be ous ted  and s i m i l a r l y  i n  t h e  c a s e  of  a  r a t e  o t h e r  
t h a n  a  church- ra te  (1n r e  Ba tk in  and t h e  J u s t i c e s  of  S t a f f o r d -  

shire (18)) .  Although f u l l  r e p o r t s  of  a l l  t h e s e  d e c i s i o n s  a r e  
n o t  a v a i l a b l e  h e r e ,  i t  would seem t h a t  t h e y  t u r n  on s t a t u t o r y  
p r o v i s i o n s  o u s t i n g  t h e  j u r i s d i c t i o n  of t h e  j u s t i c e s  when t h e  

q u e s t i o n  of v a l i d i t y  was r a i s e d ,  s o  t h e y  a r e  n o t  of d i r e c t  
a s s i s t a n c e .  Whilst  t h e  p o s i t i o n  cannot  b e  r ega rded  a s  by any 
means c l e a r ,  I s h a l l  proceed on t h e  b a s i s  t h a t  t h e  c l a i m  of 

. r i g h t w h i c h  ousts j u r i s d i c t i o n  i s  n o t  l i m i t e d  t o  a  r i g h t  i n  

The fundamental  q u e s t i o n  h e r e  appears  t o  me t o  b e  
whether  i t  could  b e  s a i d  t h a t  by a s s e r t i n g  t h a t  t h e  Counci l  i s  
i n v a l i d l y  c o n s t i t u t e d  t h e  a p p l i c a n t s  a r e  r a i s i n g  a  c l a i m  of  
r i g h t .  Sec.  89(1 )  of t h e  Local  Government Ordinance 1963-1967 
under  which t h e  p r o s e c u t i o n s  a r e  brought  p r o v i d e s  - 

"A pe r son  l i a b l e  t o  pay r a t e s  o r  t a x e s  under  t h i s  Ordin- 
a n c e  s h a l l  n o t ,  w i thou t  r e a s o n a b l e  cause ,  r e f u s e  o r  f a i l ,  
a f t e r  demand whether  o r a l  o r  i n  w r i t i n g ,  t o  pay t h e  r a t e s  
o r  t a x e s  a t  o r  w i t h i n  t h e  t i m e  p r e s c r i b e d  i n  t h e  r u l e  i m -  
pos ing  t h e  t a x .  
Pena l ty :  One hundred pounds o r  imprisonment f o r  s i x  

months. 
D e f a u l t  p e n a l t y :  One pound." 

Subsec . (3)  c o n t a i n s  c e r t a i n  e v i d e n t i a r y  p r o v i s i o n s  and p r o -  
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v i s i o n s  a s  t o  t h e  burden of p roof .  Author i ty  f o r  t h e  imposit ion 
of t h e  t a x  i s  given by Sec.  5 5  of t h e  Ordinance which a u t h o r i s e s  
a  c o u n c i l ,  w i t h  t h e  approval  o f  t h e  Commissioner f o r  Local  
Government, t o  make r u l e s  imposing r a t e s  and t a x e s .  When it i s  
a l l e g e d  t h a t  a  person i s  i n  b reach  of Sec .  8 9 ( 1 )  t h e  complain- 
a n t  must e s t a b l i s h  bo th  l i a b i l i t y  t o  pay t h e  r a t e  o r  t a x  and 

f a i l u r e  t o  do  s o  wi thou t  r e a s o n a b l e  cause,  a l though  t h e  burden 
of proof of r e a s o n a b l e  cause  l i e s  on t h e  de fendan t  (Subsec. 
( 3 ) ) .  Where by way of de fence  a  de fendan t  s e t s  up t h a t  t h e  
Council  i s  i n v a l i d l y  c o n s t i t u t e d  he i s  presumably doing s o  w i t h  

a  view t o  a s s e r t i n g  t h a t  t h e r e  i s  no v a l i d  r u l e  imposing t h e  
t a x  and consequent ly  no l i a b i l i t y  on h i s  p a r t  t o  pay  i t .  
Viewed i n  t h i s  way it does n o t  seem t o  be c o r r e c t  t o  s a y  t h a t  
t h e  de fendan t s  a r e  making a  c l a im of r i g h t  n o t  t o  pay t h e  t a x ;  
what t h e y  a r e  c la iming i s  t h a t  t h e  Counci l  cannot  e s t a b l i s h  
t h e i r  l i a b i l i t y  t o  pay i t  and t h e r e  i s  t h u s  no o b l i g a t i o n  on 
them t o  pay i t  and perhaps  a l s o  t h a t  t h e r e  i s  r e a s o n a b l e  cause  
f o r  t h e i r  r e f u s a l  t o  pay t h e  t a x  which, t o  my mind, i s  a  r a t h e r  
d i f f e r e n t  m a t t e r  from s e t t i n g  up a  p o s i t i v e  c l a im of r i g h t .  
The p o s i t i o n  i s  n o t  a l t e r e d  by t h e  f a c t  t h a t  one of them has  
commenced an  a c t i o n  f o r  a  d e c l a r a t o r y  judgment on t h e  m a t t e r  on 
which t h e  de fence  i s  based.  

There i s  one a u t h o r i t y  n o t  c i t e d  i n  argument which 
might be though t  t o  l e a d  t o  a  c o n t r a r y  conc lus ion  t o  t h a t  which 
I have j u s t  i n d i c a t e d .  I n  Backhouse v.  The Churchwardens o f  
Bishopwearmouth (19) c h u r c h - r a t e s  had been made upon t h e  appe l -  
l a n t  and he, be ing  a  quaker,  had been summoned t o  appear  b e f o r e  
j u s t i c e s  f o r  non-payment and had o f f e r e d  bona f i d e  s e v e r a l  
s e r i o u s  o b j e c t i o n s  t o  t h e  v a l i d i t y  of t h e  r a t e s ,  i n c l u d i n g  a  
c o n t e n t i o n  t h a t  t h e  r a t e s  were i n v a l i d  by reason  of t h e  a l l e g e d  

i l l e g a l  c o n s t i t u t i o n  of t h e  v e s t r y .  The Cour t  he ld  t h a t  t h e  
o r d e r  made by t h e  j u s t i c e s  f o r  t h e  payment of t h e  r a t e s  was i m -  
p r o p e r l y  made a s  when t h e  v a l i d i t y  of  t h e  r a t e s  was bona f i d e  
brought  i n t o  q u e s t i o n  t h e y  should  n o t  have proceeded.  I n  t h a t  

case ,  t h e  d e c i s i o n  was founded upon t h e  a p p l i c a t i o n  of t h e  
g e n e r a l  r u l e  t h a t  t h e  summary j u r i s d i c t i o n  of j u s t i c e s  c e a s e s  
when a  m a t t e r  of t i t l e  comes i n t o  q u e s t i o n  bona f i d e  b e f o r e  
them, t h e  Cour t  t r e a t i n g  t h e  m a t t e r  a s  one of t i t l e .  

The Cour t  t h e r e  d i d  n o t ,  however, a d v e r t  t o  t h e  p r i n -  
c i p l e  enunc ia ted  s h o r t l y  a f t e r w a r d s  i n  Ex p a r t e  Vauqhan (20) 

where it was h e l d  t h a t  t h e  j u r i s d i c t i o n  of j u s t i c e s  was n o t  
ous ted  b y a  c la im of t i t l e  where t h e  q u e s t i o n  of  t i t l e  was 
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neces sa r i l y  involved i n  t h e  mat ter  which t h e  j u s t i c e s  had t o  
determine,  This dec i s ion  and o the r s  t o  a  s i m i i a r  e f f e c t  a r e  
discussed i n  t h e  judgments i n  Clarkson v.  Aspinal l  (21) ( supra)  
and, w h i l s t  t h e  operat ion of t h i s  q u a l i f i c a t i o n  t o  t h e  genera l  

r u l e  i s  admit tedly  t h e  s u b j e c t  of some d i f f e r e n c e s  of view, I 
am of t h e  opinion t h a t  t h e r e  i s  such a  q u a l i f i c a t i o n  and t h a t  
i t  opera tes  i n  t h i s  ins tance .  So t h a t  even i f  it could be  s a i d  
t h a t  a  mat ter  of t i t l e  had been r a i s e d  t h e  j u r i s d i c t i o n  of t h e  
Magis t ra te  would no t  be ousted a s  t h e  quest ions  of l i a b i l i t y  t o  
pay t h e  t a x  and t h e  ex is tence  of reasonable  cause f o r  r e f u s a l  
t o  pay were n e c e s s a r i l y  involved i n  t h e  mat te r  which he had t o  
determine. 

On t h e  view which I t ake ,  it becomes unnecessary t o  
cons ider  t h e  quest ion of whether, i f  t h e r e  i s  a  claim of r i g h t  
r a i s e d ,  it i s  a  bona f i d e  claim. 1 am not  suggest ing i t - . . , i s  not 
bona f i d e  - t h e  mat te r  i s  simply one which does no t  a r i s e  f o r  
cons idera t ion .  

It may be t h a t  t h i s  quest ion of a  bona f i d e  claim of 
r i g h t  should have been express ly  r a i s e d  before  and d e a l t  wi th  
by t h e  Magis t ra te  i n  o rde r  t o  found an app l i ca t i on  f o r  p roh ib i -  
t i o n .  The ma te r i a l  before  me shows t h a t  it was no t  express ly  
r a i s e d  and even i f  i t  could be s a i d  t o  have been r a i s e d  by i m -  
p l i c a t i o n  i t  would appear un l ike ly  t h a t  t h e  Magis t ra te  would 
have d i r e c t e d  h i s  mind t o  it. However, i t  i s  no t  necessary t o  
consider  t h e  a v a i l a b i l i t y  of t h i s  ground a t  t h i s  s t a g e  s ince ,  
i n  any event,  I do no t  consider  t h a t  t h e  j u r i s d i c t i o n  of t h e  
Magis t ra te  was ousted.  

As t h e  app l i can t s  have thus  f a i l e d  t o  make ou t  any 
of t h e  grounds on which they sought t o  have t h e  r u l e  n i s i  made 
abso lu te ,  t h e  r u l e  m u s t  be discharged.  
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