


I f  r.ho i n c 2 u ~ S o n  of the  raoccnd count lra do ba jus t i f f ed  mder  

I 

' 
the CriminoL i'rocociiarct Ordinuicn f t  l o  j u e t l f i e d  by tho Sacrotary f o r  Low 
acting giswunrit t o  ScctYoin 32 ond 1 con am no prwisian I n  %Rot 
QrdBn~nm m.?i~lfslnrp the, wmon vhihe nz-mnts Qha chnwe to t h s  Court ! i f  

Tblr: brlarcas rn@ %a a frrxkhex point xw~rdBng Wla ~ ~ n f d t r n c t f o ~ ~  1st 

Sactien 8'& of ++he Grlfnfna9 Prr~cod*sse W P n m c e .  1% ilsfenwi ersr%a that 
tho Sacsotory t ' o r , L a ~ ~ ~  urndmr %c&~LMI &I, muel mabe his dos%aQan hy 
mfesnnco mJ.y te the ovlldsnm given a t  tk9 c m i t t p r l  pmce@d?ngii. Without 
dscLc3S.n~ it, 1 asowlrr %hi% to ki+~ C O ~ Y B C L +  

IL wxj fudlx!: ar@rnd that ?ha mcond som~t c w % d  not meend f f  
tho Sa6autoe.y 6.0 oetsd won %f tho cotrnt wnrr ~Lhem.%cto suppartab20 ~ u r  tho 
wvkcl~xux haiuso the i.laaiotrntn end that  t h o  doubt b o ~ l n g  b a r m e  apparent, 
I t  vise far l;li<, Cxom "L ohew &hut the Secxvtoqf acted !%tr$@tly in aceor- 
denea wj.tbt SoztPw 12, 

Fwtther, 1 thlnlc the Crem 18 rfiaht in @eying that  In the  abe U F O ~  

of om@ eubr,tmt4oI. 9nd8catiltsn Phst the Seosstary e c t d  improperly %t v i m  
for tb d9fanco t o  8 h w  that Ro hadr 



4: h a w  w[selP already adopted t h n t  approach i n  !'&&at ( 5 ) .  
Aftor c a r e f u l  conside?aa.iIon e f  tho approach by F m a t  J. i n  & ~ g s  ( 6 ) 8  1 
thinl, -tR& ~ a s o  2s LZ18.5;ln~~~l~hal~le bzom t h e  present .  I n  &% 77) where 
the acts eeopl~winact of oxt:endc*d o v m  a Rel?ytt~l( g~?~4odo 3. concludwi 
tha t  ecto Jon* 4.1 'the prouecution 06' tho sane purpose which i o  mnawd or  
revlvcd Pros  kine t o  t h o  a m  not vAthZn the Section. Here on t h e  Pacts 
.wt t o  mo thori? 1s no L-eaaora Co suggeoQ any abandonment and revival of 
tho allcgnci purpoaa. In n1.I t h e  c%xumfitances, 1 havo decided t o  xdhore 
to t h e  view 1 :cok i n  & ~ ~ & ~ r q , - ( 8 )  and doing a@ I rule tha t  the  joinder 
l o  justlF%er( u&ar Soetien 587, 

1 hnvu had sonw m9.ogivlt~gs au t o  t h o  p ~ o c d u t - e  OoLlowed rhoreby 
swon Sr?bomail;ma wwe hilt  wit l r  a t  two  committal procoodings and have 
roeultad in o w  %ndLcta~c!t& I have nol examined t h i s  aspect c4osel.y 
bocoum no do,fe~ir;a r&uc;n!,I neelee t o  base any ~rgumunt an St and Counsel. 
f o r  tI1.3 amwi th  nceuso: x p r o ~ s l y  atotec3 t h a t  h i 8  c l i e n t  d i d  n a t  ask fox 
o s c p a r i i t ~  trl nl.. 



RULING - 11th June 1990 ----.----- 
I have given f u r t h e r  c a n ~ f d ~ r a t i o n  t o  t h e  i(iatLex5 I reserved 

yesterday. 

I have alrosdg r u b d  t h a t  tho  two counts  wm properly 3o2ned 
on t h e  one i n d l c b e n t  and X am now qelcad t o  apply t h e  grovlsf.cn i n  
Ssct lon 567 ;1:~hch p~ovLclt~s t h a t  Sf I't appears  t o  t h o  Coupe t h a t  Cha 
accused pe rom l a  1Lkoly t o  isa pm5udiced by euch jo inde r  t he  SoupP; may 
requi re  t h e  psileecutor t o  e l e c t  upon tvhlch of t h e  aoveral  chargaa he will 
p r o ~ e e d  OP may d i r a c t  th8.t t h e  t r i a l  of the accused parson upon each or 
any of t h e  charge0 o h a l l  be lmd aeparateby, 

1 om a l s o  asl.:ad a t  t h i n  s tago t o  4Ew& t h a t  kha ttpfal af aomn 
of t h e  accuwd ba had sepa ra t e ly  from t h e  u thars .  

Froiit t h e  d a c m w t o  and Buh~%cof.ono pu% t o  me f t  appears t h a t  
t he  C r o . ~  a l l a g e a  t h a t  the accused p e r w n s  tuem p e r t i e s  to o riot on 
7 th  h?cernbee l a s t  and 5 %  is f u r t h e r  ~~Llegsrd t h a t  dusPng o r  @ h u t  t h e  tino 
of t h e  s l a t  the accuned ysssonn aosaubted ona Arthur ~ouramo. 

I n  O B C ~  case (d common purpose on t h e  part of t h e  acc~raed peroono 
Is alleged,  

Caune,ul f o r  t h e  defence eubmit i n  support  ef t hese  spp l l ca t lons  
t h a t  sonlo twldmco s&niwAblo on t h o  second Gaunt tihaw a wldar puzpnao 
is a l l s eed  would no t  b~. a d m i s s l b h  an t h e  f P r s t  .I:oun'c end t h a t  aomo 
evidonce intendl?d t o  Blnlc tw of t h e  accusad d t h  events  &96h occurred 
o a r f i e r  i n  t h e  day and i.rith whfch t h e  o t h e r  accucad a r e  not  l inked  could, 
i f  $nadmior;ible aga ins t  t h e  l a t t e r  m X W d  be preQudhcLaL t o  thorn. 

Af t e r  considerat ion 1 have decided no t  t o  a l l o w  any B t he  
appl%catPons. 

. Ao Ca Section 367, a s  I have saf.rl, tho counts appear t o  ms t o  
be properly joined oe agoina t  each accused and 1 cam see  no  Likelihood 
of pnwjudico a r i s i n g  from t h e  joinder. 

Aa t o  Sectfcln 036, Lhn nuthor l t ion  nhoi.1 t h a t  &era a eommn 
purpose i s  a l l eged ,  prima fac ie  t h e  seve ra l  accused %houPd Ea t r i e d  
together. 

Ham, t h e r e  i a  no suggcatlon tho-t I t  Lo the  case of any a c c u ~ a d  
t ha t  another  or s t h e s a  a m  wholly reoponsPble nor  t h a t  any aceused dl!, 
give evidence p m j u d l c l a l  t o  any of h i s  GO-accuaed. Nor is it, a coae 
1qhex-8 t h e  ,joinder will r e s u l t  i n  a usftneaw &ha a t  a %@parate t r i a l  couLd 
only g ive  evidonce wlth t h e  accuaed'o coneont* ~ 3 v J n g  evidence without 
t h a t  c o n o ~ n t .  

Thla i s  no t  e j u ry  CrisE and 1 am rmannnalrly eor18lden.t t h a t  
wlth Couneelehasslmtonce E will ba able t o  d io t fnyu l sh  evf.d@nee admIsstbls 
ageinot one or inom of the accuaad from t h a t  admissible a g a i n s t  them a l l ,  







csnsequon-,cj nf pr f fwcu t i~ag  that in&@tptbon - somw l m t e ~ P a % ,  In the an:- 
cosio 5.7 awl in t h o  other a& opemtaa  to at tach l i a b i l i t y  Fm the 
a:;%nult. Those pr!s.t.lart t a  the camon pwpasa &lo sew easaudt ne provid2.1'g 
t h o  dos%rad 3.ntBdd:ikh am1 themselvm aarsnuPtod ; i t @  t n  t h ~  same 
pos%C%:>n ~3 ,khasz! h e h g  partias to %l:o onms pu~oot, mho b a t  t h e  ?lot 
Jxim rval%ci of t he  ticum end who h a w p  nu was Wo f a c t ,  t h a t  ethers vrosc 
osnou9t lnq o r  &out 'to assatilt Townmil, 

Edv!,wd ToI.l!wn K9.9i09 ~ccr,~pSes Q aonevhnt spec i a l  position, I hove . -.~----..., - ,,.- ~.~.,---- -,., 
al.x.cc3y acqulttcd hfm on t h o  nsn(luBt count, Thasrp in ~ & h i r r g  to 
ossos9.aJce hPni with any ~ P % Q X  pLmniny fo r  ell@ %nvaoloi& of  hf&~%uu viblaga. 
T h i s  does not mean *!tat he could not horn Wried i n  the oassut ion  o f  tho 
coarnon pwposa after hie: araiva31 80 &tala& A t  t h e  snm %b%me 1% put. 
Parrwrd an f.t~noeent ~?ltl,lanaLioFB~ tAl%ch ta3S r10e efPsckiveBy challenged, for 
hie presence at t h e  vEPSegn of& fw hfo actBcr8 i n  foxl.M,y xmwbng Dor!<oc 
RutL from the r+ocwoy~  1% %s @it@ QrUQ, as tho M v r n  Ann paP&,rnd out, 
t h a t  h i s  pnstPeRpaLfon SR the b48& 83 n0C ~ ~ & ~ ~ e 8 8 i l y  hcono8a tcn t  with ufii 
inten-kion .to psvtcct 2orltno R % t I  Pxon N ~ O E O W B .  1 thaught h8s defence 
ol.m;ango: bofnro ho warat Srato tho h p l  than VIIXBR ho left. it ant$ f am Pulby 
owme of the  PLnplicaClons of  tho demnging atatom~iag at tdbutad  &B him by 
DorlcaqBotl. iktth osmn tima P Gun QeQ t h e  ~ e o k  pos~ib$lBP;y t h a t  t h e m  
i s  a n  innocant qPa l ru t : l r p s l  QEDF hie p8Y)OBnCO 8nd t h a t  wMRe cpgrec!atimj 
wha.i: others ii's&c%&d -to do he intomorfed I* Be n a s i s t  Fh.m $I& out  of 
oytitpnthy fer Fawuma*a wlfo or, s:~m o daoixo to psotoct has a5 he claim+, 

&!Q~&LL.. The evLdencrs a g a i n s t  ' M a  aeclansd on bath cavnto is i n  my 
vbmv overu~liubiilng, Twmn aas $0 ma an Rrcpwasive vPtneaa d m  toliJ only 
what  ha o3t.s and hewd  and who r e e i a k d  tho  t e q t a t f a n  so oBPm succumbed 
t o  by wPtno~?.es Zn t? ! ls  Cocast t@ $nsegparctcr i n t a  h93 stosy the 
oboewatiot.ra, d d u c t l o n s  or xepol-te of &hero. 

L&u, otr the evklen@gr was the met gerniatent of Tw~~erm'4 attack@ 
Ho w e  probably t he  fir& t o  break into the h a r m  an vie4 not diss:i.t.lef! 
from f w t h e r  attack vet91 Towam 'laha a l n  bsaton f m h  uftccnsefo~i!x~w~ 



Pa3.1tta 89a'Loiwst Pwm t h e  deck was far from cow&n%imgog. Ha t e l l s  
O E  h a n g  picked i~ij by a .tsuo)c o f  mano not irnewingl a31er~) they were going, 
i d  OF thon Xoarnl.ng t h e  pmty  s;os p i n g  to  8alri~ad: t o  fight supporter.; of  
the : ' u I L P - F D c % R P  :'mn&%l.u I-l~v%ng reburned tc M a t u p i t ,  ootong and gone 
for a wnPk, hc 1,s again picked by by B tz%twlr tho doatinat&on oP which again 
im does no'6 irnou,, '3n3y Qn l a w n  that the party ma going Cta find :.:arn;~ a t  
:!r!tala~.a, fJttmuyh t h e  P.rv?k stoppad a n  ,tho way %OF ~ ) . 3 t r o % ~  he did  not y e t  
off .  :It VataPau,, he says,  Rohlnunn B i l l e  S'5.mBu a!xd hha &ta~+ f o r  same 
C h o ,  than Denlay h E t  ond "vie& inrrldo" :&?.ell Rrr cleerly a ~o9went . e  to h i s  
cwtasing of t h e  hn!dseB P k i t  R % ~ G G ~ $ , S  t o  ~ P V D  t h e  %tcpresoLon t h a t  be 
nrrlved well aftc:c t h e  .troriol-? utsl'tcirl and %toed well away fsom it, l+~uiovnz 
i f ,  aa he soya, hn tmo with Simaktu bnfom 'S'ouama'o lmuoo mas ontared hy 
Simeku then  clons%y he was st kitp m a n e  .r.Qttt a t  tho hoyRnning of the 
attack on fo~aamn% houso bzcnica :;imoku woog tan tho  nviderm, 003 aF t im 
oorly ,wt.lvaYs l n  "rtaimma's bwlmom and naa adrdtCedly an* E ~ F  t h e  man who 
h g g o d  hh 6t~t6id!3* 

He i a  a young man vrh~ has  been r o m w d  from norm]. wil%oyo con tac t3  
since ho uroo a yuwlh and Z t h i n k  9t sa fe  t o  aoounm tha t  h2o phydque 
awl  ast'poararteo hns chmgod i n  t h e  %o0L aYx yoam. For t h a t  renson, althotagh 
1 regard Darkas a$ an honest vd'sness 1 hsvis aomo doubt xhoblier 1 can 
rc ly  confident%y on her 8dani:$iTleotdon. SlOI1R~rly~ JoanP$ I d ~ r t t l f f ~ a t i o ~ ?  
i s  riaakctnod by th*  f a c t  t h a t  $hi3 did n o t  kn0w .%'cbw be for^ 7th %cerhera 



I f  j. t13.3 t o  dar,%cka &?rhr)r or not ilnrm ~ m 0  a& Matabu t h a t  aitsanwx: 
I would bo f.nc%lnod to accept Towanaos i den%$t i ca t fon ,  but I tLmEt have t o  
mskc such a declsim. If. .fa sur̂ P!cfclnk to cay khet ivhllot my oot$m,rte of 
Towema" hansr;%y mmalcra unuhakna, %a ovidunee of h l m m  and his tdtnesstts 
has  rafsed o w:asonabka doubt fm my mind vihethok Tomma's identiilcnt'lon of 
Wrun so tho mar2 r&c d i~mrmd hfm was cosroet end l ! l a ~  1s m&i+.Pbd to the 
benefi t  a i  Gh3;: doubt, 

=ss+ 9 srl.n!tted a ~ a l . n e t  this accused evidenuo that he part%c•÷pud,ed i n  
thmo athcks asainak rpthor mcn on the al ' temrs~n 08 7th bcemhr before ?ti@ 

attack om Townina. Each :)E thoaa  attacks was made i n  compony &th others 
deafnet vSc t i a a  idla m n e  l a o i d e  -. or Pn on@ saao under - t h o t r  houses, i tm  
of the  attack:^ accurrd at Talwn'c and one ot.Matup•÷t. 'Ihie nccua%d in tiis 
8ta tcmcn"e~- :n  the dock dmlttod going Prom t,ZohpSP, t o  Matalau b u t  caid b.c 
hwnt caiy t o  watch. 

Y am ~ u t % e f 9 e d  hyorrd all ma~onabla  do&t t h w t  YouLowa was l n  t h e  
f o m f m n t  of iia mob &ieh attacked Tommer ,  helase and t h a t  At? hlnwaPP 
assaoltod Tomaa $.n t h n  usy Toimua doscrllszd, 



;>any of tho99 iwolvod i n  t h e  d!AsWrbamm a t  7th Dcco&c*r wers 
d c d t  with i n  tlii. ')is.LsicL Cowt on chpxgn~t o f  a E ~ s s  ~er ious  na tu re  
than W~ona on cihE.ch tiw fm? p r % ~ o n o m  have bcer~ eanvicted. 

Tvm os' i-.iicmp inlotu :atid Touloagn, are now 8ffmPng aentenees 
Iwosec! for subxmry sarrwictionn in m%at inn  to ovo&o which Bccuaed on 
7th ~xx@&or b?Filre fotr?ma ,?#as assau%te& Decnuao 80x33 @a@.mnc.es were 
made cunubiklvo m? cr%tzerar, those i;wu  mi^ am u C  p-mnenk som-\rlng 
~cntcncus t h e  t:3eet of i*:h'lch f a  %he acjulvrrlant of a sentence of 1% 
~ ~ n ~ h s ~ m p s i w ~ i m ~  I Q J O S ~  i n  nucmbo~. 4t3ut.  



Sncondly, &i i lo  T eannEd3x that. ta d1gichanno tha pxfaenara on 8 

ru~acinlenncr, untIas o.19 (9) uuov&d L71 a to&?.Ry PQqp~aprIaLQ nay of des l tnu 
valth t ho  accuaod, 1 .think %P i p p ~ ~ l p r l e t ~  f n  u X l  the el+cumstaneoe, to require 
o l c i i  prasonar imdsx asin of furt%es penalty Ga ko6p tho poem for a 
ro,~nonabEc? posElad, 

P h o w  not d.iorogo:ri!ed ssrunml'~, crulm3.ookm t h a t  tho  ~41olo r r P  way 
ew{:encq of  %n!p~ioo~l;?znt aiicu1.d ba suapcn&d un%w 6,W of th Grifninal 
Cnc!e. P ham nn"cPo:i.lwed .t$i!a coirme f@r n n m b a ~  OP m a s a n b  T h a y  
dncidacl to doal wLth oath atr,uscd in tho sano may &nun$ In  d o n  oP tho  grlor 
coiivicttofls o f  two a? .them I cannot suepend kl1et.r m n b n c @  w\dmz the  
oocrl~n, Pzohnbly I cou1d nr& W ~ p m d  the onntanea cup tho saeand canvicttoct 
of i.ho other: "iw n:m znd sin<;$ 1 pmpooe t? ~ a k 0  the eontancek! of each 
am concusmnt 8,656 haa %$.t%h mou, ZP miaye &ox oporattw. Ftnolly, t h e  
n a t i m  of the  af fcnw and the ciscmiatnnkaa In rdtPch I t  was caimllterd cnlLo, 
l o  :.~y vloia, f o e  sm-:hpng n ~ b i m  thm a auspendod sontcmca alano. 

3 
1 have t h o ~ r y h t  e Lot about tho propw pmPshmop~t Pcr you. 

Osl the  conv8cl40n for assault, @a& aE you Pe aontoncsd tn 8 m m t ! ~ e '  
Imps-lamant with hard Labsrm, In a d d l t f w  y ~ u  will ent@r i n t o  a bond 
under whleh you wL%1 loee o sun of money $P you set I n t o  any rcroro t rouble 
wlth the Couxts. In  %he rinse b;a yoore. 

QI Phri cocontl tenvlc t ion  also,  . tha t  for r l o t 8  each 06: you will i je 
aentcnced t o  8 mttn thc~fmpr lc~mlon t  ~ 9 t h  h a d  Z a h u r  mtd ba mquQmd t o  
sign the rims 8sst of .bond, but you wlX1 $ewe t ho  &mto:~ce of 8 mmths' 
lmprlnonmsnt a t  the  m ~ a  tirite as the O V ~ B P  mntenca - tha t  lo, 'if you slun 
tho tno bands, thc &ot..al t ' l m u  %n pa"lsm 16 B rnonthn. 



he for Y~lotra snd fouloasec, tho aentancsm you have Jua t  mcroQvnel 
w i l l  PW at. tb 8 a m  time a5 &he mntene~e you am mw w r v l n g .  

4, the two onnt@ncmi of nonths' I q ~ t u m ~ c ~ a k  ~ 8 t h  h a d  
2abuur on each wmt t o  bo aawad concurrently and the 
aentanw% en Yokotu and Toofoago. ?.a b mwed eosnccdrrmtly 
with any aerttonevo already fmpaoeci, 

SalLcftor for tho Cmm e PPo .JO Clayc &wwn %jollciLar 

502bc9tor for tho Ac~uSed 8 Yn be Lalor. PublP~ Sebicltor 


