
IN THE SUPREME W R T  ) OORAM 8 KELLY, 9, 

b The accused is charged wi th  having LinLawfully k i l l e d  one 
e 
Qun 9. Timapu Yagari, a small c h j l d  about f i v e  years  of age, I t  i s  proved from 

b. t h e  evidence t h a t  death r e su l t ed  from t h e  adminis t ra t ion  by i n j e c t i o n  of 

hlV. J. a drug known a s  Anectine, othennrise known a s  Suxamethonium Chloride, and 

t h a t  t h i s  was done by t h e  accused who had purp&ted t o  g ive  t h e  c h i l d  an 

i n j e c t i o n  of Chloroquine, The Crown c a s e  depends on Sec t ion  280 of t h e  

Code, S t  being a l leged  t h a t  t h e  case  not being one of  neces s i ty  t h e  

accused, having undertaken t o  administer  medical t rea tment  t o  t h e  c h i l d ,  

f a i l e d  t o  use reasonable s k i l l  and reasonable c a r e  i n  s o  doing and t h a t  

such negligence was i n  t h e  circumstanceo criminal  negligence so t h a t  t h e  

accused would be g u i l t y  of having unlawfully k i l l e d  Timapu. 

Af ter  I had ru l ed  agains t  a s$mis s ion  t h a t  t h e r e  was no case  

t o  answer, t h e  accused gave evidence. . 

The accused is a young man of about nineteen years  of  age, 

aducated t o  Grade 6 ,  and who was t r a i n e d  a s  an Aid Pos t  Orderly a t  t h e  

Medical Tra in ing  College a t  Mount Hagen f o r  f i f t e e n  months. I n  t h e  course 

of t h i s  t r a i n i n g  he was t augh t  how t o  g ive  i n j e c t i o n s ,  inc luding  in jec t ions  

of  Chloroquine, was taught  about dosages but  was not  shown any ampules 

and d id  not i n  f a c t  g ive  any such i n j e c t i o n s ,  Af ter  f i n i s h i n g  a t  t h e  

College he commenced d u t i e s  a t  Mendi HospltilP a s  an Aid Pos t  Ol-derly i n  

Apr i l  1969. I n  t h e  p e r i o d  of approximately six months p r i o r  t o  t h e  events  

t h e  sub jec t  of t h e  charge t h e  accused had given some i n j e c t i o n s ,  but  not  

i11ject ions of Chloroquine, although nobody had to1.d hlm t h a t  he was not t o  

g ive  such i n j e c t i o n s ,  There was evidence from S i s t e r  1W.u t h a t  while she 

h e s e l f  had only  given Ch lo~oqu ine  i n j e c t i o n s  on t h e  i n s t r u c t i o n s  of a 

doctor  and would always consu l t  a doctor  before  g iv ing  such i n j e c t i o n s ,  

t h e r e  was nothing t o  prevent  an Aid Pos t  Orderly i n  t h e  Outpat ien ts  

Department from giv ing  an i n j e c t i o n  without  consu l t i ng  anybody. It 

appears  t h a t  ampules of var ious  kinds of drugs were kept  i n  a ward and 

from t h e  evidence I i n f e r  t h a t  these were not  kept  u n d e ~  lock and key, 

On t h e  day i n  ques t ion  a man named Yagari, t h e  f a t t ~ e ~  of  Tfrnapu 

and who was himself a medical o rde r ly  usua l ly  s t a t ioned  a t  Como Aid Post 

and had been an o rde r ly  f o r  some twelve years ,  brought t o  t h e  0utpa"c.ents 

Department of Mendi Hospital  h i s  son aged about f i v e  whom he bel ieved t o  

have malaria, A t  t h e  Outpat ien ts  Department he saw t h e  accused  viho w i s  

t h e r e  on duty,  The accused proposed gIving t h e  c h i l d  some Pnfnnt Camoquii: 

bu t  Yagari I n s i s t e d  t h a t  he should be given an dnjec t ion  of  Chloroquinc, 



There was some'confl ict  of evidence a s  t o  exac t ly  what was sa id  but  it 

was c l e a r  t h a t  t h e  accused went ou t s ide  t o  .the nursery ward f o r  t h e  

purpose of  obta in ing  an ampule of  Chloroqvine. The accused knew Yagari 

t o  have been an osder ly  f o r  some years  a s  he had seen him a s  such a t  

Mendi Hospi ta l  f i  1963. The accused went t o  a r e f rSge ra to r  o r  icebox i n  

which he saw some capsules  covered t d t h  brown paper, from which he 

picked two on which he saw t h e  l e t t e r s  "chlor" and took them ouLsj.de t o  

t h e  Outpat ien ts  Department. He sa id  t h a t  he was i n  a hurry because 

Yagari had urged him t o  be quick and so he looked only a t  t h e  S i r s t  few 

l e t t e r s  of t h e  words appearing on t h e  ampule, He said t h a t  wh;n a t  t h e  

Tra in ing  College he had never been t o l d  t h a t  t h e  names of any o the r  drugs 

s t a r t e d  with the  l e t t e r s  "chlor" and while  a t  t h e  hosp i t a l  a t  Mendi he 

d id  not know of any o ther  drugs t h e  names of which began with those  

l e t t e r s .  The ampules which he took were i n  f a c t  marked "Anectine" i n  

c a p i t a l  l e t t e r s ,  beneath which i n  small l e t t e r s  were the  words 

"Sux amethonium ChLoride" . 
On re tu rn ing  t o  t h e  Outpat ien ts  Department. t h e  accused placed t h e  

empules i n  a p o s i t i o n  vjnese he bel ieved Yagari could have seen what they  

were o r  a t  l e a s t  seen t h e  colour of  t h e  contents ,  although Yagari says 

t h a t  he was not  s u f f i c i e n t l y  c l o s e  t o  s e e  them and i t  seems t h a t  he was 

preoccupied with h i s  s i c k  c h i l d  and took no n o t i c e  of t h e  ampules. The 

accused in j ec t ed  a dose of 2 c,c. of !he drug i n t o  t h e  c h i l d ,  t h i s  being 

t h e  dose which Yagari s a i d  should be given. The accused sa id  t h a t  he 

gave t h e  ch i ld  t h e  i n j e c t i o n  because Yagari t o l d  him t o  do so, Had t h e  

i n j e c t i o n  been Chloroquine, t h e  medical evfdence was t h a t  2 C.C. woul?. 

have been wi th in  t h e  upper l i m i t s  of  s a f e t y  f o r  t h e  chi ld .  However, t h e  

drug i n  f a c t  administered was a muscle-relaxing drug and i t s  adminiskat!aii 

i n  t h e s e  circumstances where a r t i f i c i a l  r e s p i r a t i o n  could not be 

maintained was dangerous. The c h i l d  died ve ry  s h o r t l y  a f t e r  having been 

given t h e  in jec t ion .  

I t  i s  c l e a r  t h a t  t h e  case  was not one of neces s i ty ,  nnd t h a t  t h e  

accused d id  undertake t o  adminis te r  medical treatmenCLp s o  t h a t  t h e  crux 

of the mat ter  is whether i n  s o  doing he was criminally negligent .  I 

would cons ider  t h a t ,  a f t e r  making a l l  duo allovmnces f o r  t h e  accused's  

l imi t ed  t r a i n i n g  and experience, he d i d  f a i l  t o  t a k e  reasonable c a r e  i n  

two r e s p e c t s ,  namely i n  f a i l i n g  t o  make s u r e  before  he adininls.lered t h e  

I n j e c t i o n  t h a t  t h e  ampule which he had was i n  f a c t  an ampule of  Womqukxp  

and i n  f a i l i n g  t o  t a k e  any s t eps  t o  check wi th  any person i n  a u t h o r i t y  

t h a t  it was i n  order  t o  proceed t o  administer  Lhe in j ec t ion .  He obvEously 

had only  a ve ry  cursory  Look a t  t h e  vwiting on tl?e ampule before  he used 

it f o r  t h e  purpose of t h e  i n j e c t i o n  and it was sca rce ly  s u f f i c i e n t  t o  

merely l eave  it where he bel ieved t h a t  Yagari could s e e  what it was, I 

a l s o  cons ider  t h a t  he should have checked wi th  some person sen io r  t o  him 

on t h e  s t a f f  of t h e  hospi ta l  a s  t o  whether o r  not he should g ive  t h e  

i n j e c t i o n  soughti he does seem t o  have been somewhat overborne by Yaga:ci 

and even though he had never been t o l d  not  t o  g ive  such an i n j e c t i o n ,  i n  

view of h i s  complete and admitted lack of experience.:in. t h i s  d i r e c t i o n  
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dence woW.have damanded that he ob ta in  some guidance o t h e r  than  from 

However it i s  no t  s u f f i c i e n t  t o  f i n d  t h a t  t h e  accused was negl igent  

t he  a u t h o r i t i e s  a r e  c l e a r  t h a t  t h e  negligence necessary  t o  e s t a b l i s h  a 

minal charge i s  g r e a t e r  than t h a t  requi red  i n  a c i v i l  ca se  and i n  t h e  

1-known and o f t  c i t e d  words of R. v. Bateman (1) "....,ln order t o  

ob l i sh  cr iminal  l i a b i l i t y  t h e  f a c t s  must be such t h a t ,  i n  t h e  opinion of 

jury,  t h e  negligence of t h e  accused went beyond a mere matter  OF  

w e n s a t i o n  between sub jec t s  and showed such d is regard  f o r  t h e  l i f e  and 

e t y  of o t h e r s  a s  t o  amount t o  a crime aga ins t  t h e  S t a t e  and condixt  

erving punishment....." And of course a s  t h e  t r i b u n a l  of f a c t  i t i s  

essary  t h a t  I be s a t i s f i e d  beyond reasonable doubt t h a t  t h e  negligerlee 

t h e  accused was of s o  se r ious  a na tu re  a s  t o  amount t o  a crime a g a i n s t  

e S t a t e  and conduct deserving punishment. 

On c a r e f u l  cons idera t ion  of t h e  whole of t h e  circumstances of t h i s  

se  I am unable t o  be s o  s a t i s f i e d .  I do th ink  "Ie case  i s  sonleihat c l o s e  

t h e  l i n e  bu t  f i n a l l y  I have been unable t o  be persuaded beyond reasonable 

bt t h a t  e i t h e r  i n  f a i l i n g  t o  make s u r e  cha t  he had t h e  r i g h t  ampule o r  i n  

i l i n g  t o  check t h a t  it was $II orde r  t o  proceed t o  adminis te r  t h e  i n j e c t i o n  

accused showed such d is regard  f o r  t h e  l i f e  and s a f e t y  of  o thers  a s  t o  

u n t t o  a crime aga ins t  t h e  S t a t e  and conduct deserving punishment. Xn 

ing t o  t h i s  conclusion 1 must have regard t o  t h e  c i rcun~stances  of t h e  

used, a s  a young man of about nineteen with 1I 'ctle educat ion and only  

i t e d  t r a i n i n g  f o r  t h e  t a sk  he was undertaklng,and a l s o  f o r  t h e  f a c t  t h a t  

does seem t o  have been overborne by Yagari who, r i g h t l y  o r  vmoncJly, he 

arded a s  a person of  Itnowledge, The accused was c e r t a i n l y  ve ry  c a r e l e s s  
h i s  h a s t y  assumption t h a t  he had t h e  r i g h t  ampule and unwlse i n  h i s  

a r en t  r e l i a n c e  on Yagari,but I cannot be s a t i s f i e d  t h a t  t h i s  amounted t o  

dnal .  negligence i n  t h e  sense which P have indica ted ,  

As 9 am unable t o  be s a t i s f i e d  on t h e s e  ma t t e r s  beyond reasonable  

2. t h e  Crown f a i l s  t o  d ischarge  t h e  onus which l i e s  on it and I t h e r e f o r e  

d t h e  accused Not Guil ty.  

--- 

SoLici tox f o r  t h e  Cmwn 2 PJ. ClayP Acting Crown S o l i c i t o r .  

S o l i c i t o r  f o r  t h e  Accused8 N.A. Lalor ,  Public  S o l i c i t o r ,  

- 
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