
The plalntiff sues t 
for personal lnjuries suffeEed 
in Port Moresby. en that clay on CbaIIplOil 
the Papua Yacht Club the plaintiff .as struck by an 
Arrrrt 3-ton truck driven in the course of hi. army 
duties by Rite-Tolamare. 

It i s clear that the plaintiff's ri~t elbow .aa 
struck by a hinge on the truck tray approximately 10 
feet from the front of the vehicle on the near side. 
As a res ul t the plaintiff suffered a nasty injury to 
his right elbOW which required treatment over quite a 
long period , and which has left him with a permanent 
disabili ty . The plaintiff claims that the injuries resul ' 
solely f rum the negligence of the truck driver and sets 
up a nu,llb f ~ r of particulars of negligence, aO:lle of which 
were not pur sued at the trial. The defenclant denies 
its servall t was negligent and alternatively claima that 
the plaintiff was guilty of contributory negligence. 

Many of the facts were not disputed. It appeara 
that at about mid-day when traffic on Ch.-pion Parad 
was fairly heavy, the plaintiff and his 
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Although, as I have said, traffic was fairly 
heavy and there must have been a nuaber of people in 
the vicinity of the Yacht Club, it appears that neither 
the plaintiff nor the defendant was able to find any 
independent eye-witnesses of the accident. 

At the point where the accident occurred th, 
bitumen surface of the road is 20 feet wide with a strip 
of compacted dirt and gravel some 4 feet or .ore wid 
on the seaward side of the bitumen, which is the sid 
where the plaintiff and his wife were standing. Traffic 
was passing in bot.h directions and immediately prior 
to the accident the plaintiff was idly watching an 
inward bound car which he said had stopped to let down 
a passenger. There was no suggestion that this car 
formed any obstruction to the free flow of traffic. 
The exact position at which the plaintiff was standing 
has been hotly contested at the trial. The plaintiff 
claims that he and his wife were standing 4 feet from 
the edge of the bitumen road. If this were 
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Evidence, which I thlok i. r.liable, wa. g~ven 
by the defendant's witnesses of .earches mad. on the 
dirt and gravel surface immediat.ly adjoloing the 
bitumen. These searches failed to reveal any sign 
that the truck wheels had left the bitumen and I am 
satisfied that if they had left the road they would 
have left marks which would have been visible at least 
when the first of the searches to which I have referred 

was made. 

The position was then that the driver of 
truck was driving a vehicle 8 feet wide on a 
wide road. He had then 10 feet of bitumen to 
centre of the road on which to pa" the plain 
standing just off the bitumen. There 1& nothing to 
show that any threat arose from the other sid. of th 
road. The driver saw in plenty of time the pl.intiff 
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Once it is established, and 1 think it is, that 
the plaintiff and his wife remained stationary whilst 
the truck approached and that the driver saw them, which 
he did, I am forced to the conclusion that the driver 
drove his vehicle dangerously close to the plaintiff. 
In these circumstances the defendant cannot escape all 
liability by saying that if the plaintiff had only stood 
still the vehicle would have passed within inches of 
h~ but would have caused no da.age. 

At the same time I cannot find the plaintiff 
blameless because I am satisfied that his conduct needlel.ly 
increased the risk of injury to him. On the evidence 
I have accepted the near wheels of the truck did not bear 
on the gravel surface adjoining the bitumen which places 
the plaintiff much closer to the edge of the bitumen than 
he claims. I have no confidence in the apparent agreement 
by the driver. given in answer to leading questions in 
cross-examination, that the plaintiff and hi. wife were 
standing well back from the bitumen - 4 feet bact. 

The plaintiff recognised that the road where he 
wal, especially when carrying fairly heavy traffic 
presents obvious dangers to pedestrians. It i. only 
20 feet wide and there is no foo1:path or kerbing, and 
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the plaintiff by standing where he dld and not &,,1119 
• proper lookout, increased the rilk of injury to 
himself. I think in all the circumstances that it 
can be said of the conduct of both the driver and the 
plaintiff that it was not reasonable, when there .. I 
no necessity for it, to cut things so fine as to allow 
no margin of safety for the miscalculations or thoughtless­
ness of others. 

It then becomes necessary for m. to make th 
Ipportionment required by statute in accordance with 
the parties I respective degrees of respons1bilit,. 
Culpability is to be measured by the degree of departure 
from the standard of care of the rea.onable man 
bonington v. Norris (1). Having regard to all thl 
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I am quite satisfied that th 
genuine interest in going on to the land, bu 
also satisfied that he has adopted a highly OP~lt 
view of the probable rewards. 

There was considerable speculation during th 
trial as to the likely income the plaintiff might bay 
as a farmer. It is unnecessary to .et out a detailed 
consideration of what was said becau.e the plaint 
agreed that in spite of his injurie. he did not intend 
to abandon his hope of raising cattle as a full tiae 
occupation. Whether if he had not been injured hil 
income in that occupation would have been greater or 
less than as an Accountant it is unnecessary to determine. 
1 am satisfied that his earning capacity as an Accountant 
has not been affected by this injury and for what it is 
worth I am inclined to think that with or without his 
injury the plaintiff's prospects as an Accountant might 
well be brighter than they would be as a farmer. 

The real com;.,laint is that if and when he decides 
to make the change, the return from his new occupation 
.. y not be as great as it would have been because he 
will have to hire labour to do the heavy work which he 
would be unable to do. This ~ay .ell be true, but the 
evidence does not establish an immediate financial lOIS. 
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The plaintiff .uffered con. 
nience due to the injury and .ub. 

~nd other treatment, and he ha. a .ub.tantia1 p~ent 
injury to his right elbow which re.ult. in a 10 
function amounting to at least l~. This ha. undoubtedly 
affected his capacity to do heavy manual labour and 
has restricted his normal sporting, social and dome. tic 
activities in a number of irritating and fru.trating 
way.. At the same time, it seem. to me that th' 
plaintiff is still greatly preoccupied with hi. injury 
and appears unwilling, as yet, to use his right arm 
to the full extent of its present capacity. 

Taking inte account the factors I have aentloned 
I think a reasonable sum by way of general damag.. is 

000. Special damages are $540 giving a total of 
540. After the apportionment I have already 

determined is made the plaintiff i, entitled to 

judQaent for $~978. 

Solicitor for the Defendant 

Solicitor for the Plainti .~. 
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