
IN THE SUPREME COURT ) 

OF THE TERRITORY OF l 
PAPUA AND NEW GUINEA ) 

BET'lIEf2i 

Mill 

CORAM FROST, J. 

P.D.C. CONSTRUCTIONS (NG) pry, LTD. 

THE COMMONWEALTH OF AUSTRALIA 

This is an action for declaratory orders brought by the plaintiff 

against the Commonwealth under ·a contract made on the 17th May, 196" for 

the constructi.on of Army buildings at Port Moresby, Moem and Vanimo~ 

which was known as the Army Expansion Programme in Papua-New Guinea .. 

Basically the issues in the case are twofold, first, whether Condition 

39(3) of the General Conditions of Contract was applicable, pursuant to 

which the three declaratory orders were sought, and secondly, the 

construction of that condition. 

At the outset I propose 

upon whlch·thC) plaintiff relied. 

to consi.dar the terms of the contract, 

During 1964 the l.inisteT of vvorks of 

the Commonwealth of Australia called' for tenders for the execution of 

certain works~. j,n accordance with certain plans and specificationss> 

General and Special Conditions of Contract~ under three contracts, 

namely'-

0) Erection of resi.dences at Murray Barracks, Taurama Barracks 

and Goldie River Training Centre;) 

(2) Erection of builaings and construction of associated enginoering 

sel"vices at Murray Barracks, Taurama Barracks and Goldie River 

Training Centre; 

(3) Erection of residences and buildings at Moem and Vanimo. 

By tender dated 20th January, 1965, "under and subject to the 

Conditions of Tendering and the General and Special Conditions of the 

Proposed Contract/s"; the plaintiff tendered to execute and perrorm 

the works contained in the three contracts in accordance with the plans 

and specifications, for the following Gums,-

(1) rfiurray Barracks 

(ii) Taurama Barracks 

(iii) Goldie Rive,. 

£932,000 

£357,000 

£300,800 ~ £1,589,800 

••• /Contl:'act 
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Taurama Barracks 

Goldie River 

- 2 .• 

£3,.706,848 

£1,010,000 

£2,110,000 

Total Tender Price 

£3,770,862 

£12,187,510 

It is important to note that the plans and specifications 

construction of the buildings generally in a metal sUbstance 

In the letter to the defendant dated 20th January, 

tender the plaintiff submitted for the consideration 

the actual tenders, which it referred to as 

tendel's!l~ but also ."Alternative Tenderd" for the construction 

generally in p:re~cast concrete instead of "Galb0stosll, 

Contract 10 £1,419,7860 

A pre-cast concrete design for both European and LocoPo 
Housing. 

Contract ~o £6,663,300. 

(i) A pre-cast concrete design for barracks-type buildings; 

(ii) Pre-stressed concrete portal frames in lieu of steel 

for majoT span buildings; 

(iii) Nauru-type roof in view of roof design specified; 

(iv) Pre-cast cqncrete wall paMls for external walls of 

store buildingso 

Contract 20 £3,5410000. 

(i) A pre-cast concrete design for both Guropean and LoEoPo 

Housing w'-th the exception of. Vanimo. 

(ii) Barracks-type building rede signed a s in Contract 2( ii) 
aboveo 

(iii) Nauru-type roof as in Contract 2(iii)." 

It is necessary to refer further only to. Contracts 2 and 3, 
the matters in dispute arOS8o The plaintiff's letter 
Contract 2 as follows, - liThe tender price for this 
was based upon t.he followingg~ 

Replacement of the ten R & F Barracks and the living quarters 

section of the 3 officers and 3 sergeants messes with a precast 

concret~ panel dl?sign for the internal walls and floors as shown 

on certain Drawings, and the substitution of the Nauru type roof 
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that sp8cified, and the framing to the external wall 

to be in timber in lieu of aluminium with zinc "annealed 

louvre frames~ 

The sUbstitution of prestressed concrete for st.el for the 

portal frames where of'major span .. 

Substitution of the Nauru typo. deep trough steel deck roof 

for that specified. 

Substitution of precast concrete panels for the external. walls 

of the main store building s where we have previously rede signed 

the portal frames in prestressed concrete~ 

oarracks and mess blocks are identical in layout to the 

design; but ar. of more durable construction, and have 

an identical appearance 6~".60"0"01t 

A, to Contract 3, the plaintiff stated.- "The tender price 

s alternative is for the works at Moem only and is based upon· 

The redesign of the th,·ee R & F barracks blocks and the living 

quarters section of the officers and s~rqeants messes, to be 

identical to those blocks as offered in (a) of our Alternati\l0 

Tender for Contract 2. 

Substitution of Nauru Type roof as in (c) of our Alternative 

tender~ Contract. 2.11 

Thus what the plaintiff was offering as an alternative was 

in precast concrete and a different roof design, but to 

layout. By letter dated 21st January, 1965, the defendant 

the conforming t~nder dated 20/1/1965 had 

the works containHd in all three contracts, specifying 

to be incorporated in tho contract documents, that the 

tenders werr~ under consideration, and it would be advised of 

whole or in part at the first opportunity. 

The legal position of the parties at that date is determined by 

tioos of TenderlnQt paragraph 59 which provides II D ,ooo .. o if the 

a1th decides to accept a tender, Notice of Acceptance shall be 

on the ~ucce5sful tenderer, who shall thereupon Bnter into a 

contrgct for the 'lxecution of the works, but the written Notice 

a tender shall constitute a binding contract between 

and the succesdu.l tendel'er whether such formal contract 

is not subsequently executed." Thus, on 21st January, 1965, the 

inti ff and the defendant were bound together in contraCt and, as Mr. 

o •• /Hope 
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argued, in three contracts, although only one tender was 

only one form of notifIcation of acceptance. 

Eho~ld now l'efer to the Bi 11 of Quanti tie s. In accordance, with 

procedure in these matters, before tendering, the plaintiff 

•• "Pf,ued with Bills of Quantities for the proposed contract 

Viere dealt with in the specifications for each of the 

the following clause under the heading" Preliminary and 

,-,ause 5" .-

er:lc€,a Bill of Quantities. 

Condition 39 of the General Conditions of Contract. 

If a tenderer notices any mistake in the Bill of Quantities 

or other statements as to quantities of work supplied to 

him and which qualify for adjustment under the terms of 

Condition 39, he-shall draw attention to the mistake in his 

tender IBtter to the Director of ~.jorks, but the Tenderer l s 

price shall be based on the Bill or other statements as to 

Quantities as it or they exist and not on a Bill or other 

statements as to qUClntitip.t'. correctnd 35 may be necessary .. 

A fully priced Bill of Quantities and Priced Schedule of 

Quantities with all rates and extensions shown, (added anci 

checked) and in agreement with the amount of the tender, shall 

be lodged with the Director of Works and be approved by the 

Director of ,:orks as to rates, before signing the Contract. 

" ~.&O"~"0800~'''>''''. 

The Bill of Quantities for each of the contracts also contained 

clause (AlO) which, although not in the. same terms, referred to 

39(3) and was substantially to the same effect as Clause 5 

The purpos" of Clause 5 was, no doubt, as Mr. Hope submitted, 

for the human errors which in large contracts inevitably occur, 

ensure thatJ{'~nd"r"r based his tender on the same quantities, 

the Commonwealth with a standard of comparison of the 

But it plainly provided that the tenderer'S price should be 

the bill, so fa" as the Bill of Quantities was concerned, all 

outstanding DileO the t0od0r was accepted by the defendant, was 

"0<'<"<1\.1 with the Director of "arks of a fully priced Bill, added and 

and in agreement with the amount of the tender, and the approval 

Director of the r"tes before signing of the contract. 

Ive thus come to Condition 39 of the General Conditions of 

which is crucial to this case. It provides as fo11ows,-

1>16 
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.' 
A lump sum contract is a Contract to complete the whole of 

stated total price rI"!ferrp.d to as a lump sum~ 

In a lump sum Cont:ract, the prices included in any Bill of 

ities or other statements as to Quanti ties of wo!)k supplied 

in any Schedule of Prices other than a 

Schedule of Material Prices accepted by the Commonwealth for rise 

and fall purposes ,hall be used for the following purposes only 

in connexion with the contract ~ 

(i) as a basis for computing progress payments, and 

(ii) for the valuation of variations as provided for in 

Condition 5 of these General Conditions of Contract. 

(3) In a lump sum Contract, the Quantities included in any Bill 

of Quanti ties or other statements as to Quantities of work 

supplied to the Contractor whilst believed to be correct are merely 

for the guidance of the Contractor and shall not form part of the 

Contract or necessarily be a basis for progress or other payments. 

Provided that if it is shown to the satisfaction of the Director of 

\larks that.-

(a) any quantity sped fied in the Bi 11 or other statements 

as to quantities in relation to any item which has been 

included therein is incorrect and the extent of the 

error exceeds five per centum of the value of that item 

or £1
9
000, whichever is the lesser; or 

(b) any item whl.ch has been included therein should have 

been omitted therefrom; or 

(c) any item which should have been included therein has 

been omitted therefrom; 

then in the case of " 

(i) additional quanti tie 5 or Hems to be so supplied, 

upon the application in writin(J to the Director of 

Works by thp. Contractor within fourteen days of 

the date of completion of the item or the work 

aswciated with the relevant trade! or 

(l.i) quantities to be so reduced or items so deleted, 

upon the notification thereof in writing to the 

Contractor by the Director of ilorks at any time 

during the continuance of the Contract, 

the contract pric8 shall save and except in any case where the value 

of the adjustment is le5s than £100 be adjusted accordingly." 

Sub-paragraph (3) of this Condition which thus provides for the 

stmont of the errors in the Bills of Quantities, was rendered 

"c o/necessary 
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by reason of the contractor being compelled to tender 

accordance with t.he Bil 10 

only othBr provision of the GeMral Conditions which it is 

to refer to is Condition 5~ "Extra and Variations", which 

that if at any time whilst the works are in hand it shall be 

expedient by the Director of IVorks to order material or work 

fferent descri,ption from that specified, etc. etcop he should 

power to do so and to order and di:rect any such variations 

the work involved in any such variations and 

s should be roxecuted by the contractor if of the class of;' work 

for in the Bills of Quantities at the prices set out in the 

and schedule of prices, if any, and no such variations 

in any way annul the contract (sub-paragraph (1)) 1 if 

of the work so ordered'to be done shall not b", in the 

tho Director of liOl"ks, of the same value or class of work 

for in the Bills of Quanti tIes, the same shall be executed by 

'cont:ra(:to,r at such prices as may be agreed upon with the Director 

s (,ub-paragrapi1 (2)). 

contractual document upon which the plaintiff relied was 

contract executed by the parties on 17th May, 19650 In 

, the contract provided that the plaintiff covenanted with the 

to well and faIthfully execute the works contained in the 

and in accordance with the documents annexed to 

incorporated in and forming part of the 

viz. the plans and specifications, General Conditions and 

Conditions, the tender and letter enclosing same, the: 

of tender by the defendant and certain other documents, the 

be executed [or the price mentioned in the tendero 

In fact, in the period after 21st January, 1965 and prior to 

May, !965, when the formal contract was executed, correspondonce 

between the par·ties concerning the substitution of pre-cast 

construcUon for Galbestos, the effect of which is a main issue 

But ae, tile plaintiff relied on the contract as contained in 

it is now convenient to refer 

causes of action relied on by the plaintiffo 

The plaintiff claims, and it is conceded by the defendant, that 

in t.he Bills of Quantities submitted by the defendant 

as follows~"" 

For each of the buildings known as Murray Barracks, buildinqs 

4, 5, 6 and 7, two urinals were speciUed, whereas the contract 

ooo!d:cawings 
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nle attached addendum specificatio·n for architectural work 

shall aprJ. y, 

Priced Bills covering the contract as varied shall be submitted 

under the conditions and at the time spocifl.od in the existing 

contract~ 

5. Contract No. 1, Euroeean and 1.&.1'. Married Quarters. 

No alteration in contract specification or lump sum price. 

L.E.P. Quarters may be built in precast panels or. concrete 

blocks at Contractors' option. 

6. Contract i'~. 2, Port 'ioresby Area. 

The contract lump sum price will be reduced by £32,300. The 

times for completion will be as set out in your alternative 

tender of January 20th, J.995, but no individual building 

will be built later than the time provided for in the existing 

contract. 

7. Contract. N~9" 3~ d0wak Area $ 

The contract lump SUm price will be reduced by £24,400. The 

time for completion will be as in your alternative tender of 

January 20th, 1965, but no individual building will be 

completed later than the time provided for in the existing 

contract, No European houses are affected by this variation. 

8. Any variation of finishes if reqllir8d to precast concrete units 

will be paid for at the rates of the contract Bill of 

Quantitie!:.g 

9. 

10. 

II. 

12. Viill you plElase advise os soon as possIble whether the conditions 

S8t out in paragraphs 1 to 8 inclusi \18 above are acceptHd by you~ II 

In this lAtter was enclos0d an addendum specification which 

cludfJd claUS0S covering the use of precast concrete elements and 

consequent variations to the origin:31 design~ 

The plaintiff, by letter dated 12th February, 1965, replied 

the conditions fet out in poragraphs 1 to 8 inclusi.ve of the 

of 8th February, 1965, " ........ except thot we require the L.E.P. 

marrlE,a Quarters which we havG c-;18ct8d to build in precast concret8 

panels, to have a modified roof~ <, •• Q~Q"O"~ \IJithout thfs roof and ceiU.ng 

we Gould not construc1] the L.E.P. Married Quarters for the prices as 

varied by your lette;" of 8th F~bruary, 1965 ...... . 

The amended contract sums following this variation now become, 

,··/Ost 



(l st Con tra ct) 

(2nd Contract) 
"---.'. 

(3rd Contra ct) 

_ 9 .0 

gross contract sum is 

£1,589,800 

£6,794,548 

£3,746,462 

£:12,130,810 

'tlould you please confirm your agreement regarding the roofs 

.P. Married Quarters. 1I 

The ddendant by 1ettor dated 16th February, 1965 replied as 

:1ith reference to your letter dated 12th February, 1965, 

it is advised that we ar8 in aqrep.ment with thp. amendp.d contract 

sums as quoted. i;ie are also in agreement with your stipulation 

in re;;pect of the modified roof to LE.r. Married Quarters 

provided that the terms of paragraph 9(b) of our letter of 8th 

February, 1965 Bre complied with. 

!dould you please advise~ in writing, your concurrence with 

this latter aspect. 1I 

The plaintiff r"plied on 22nd February, 1965, acknowledging the 

r of 16th February, 1965 and II 3$ requested advise our coocurrp.nce 

the proviso therein" Q 

Now, although Mr. Davenport relied on later documents and 

between the parties, to which I shall refer, his main 

that upon the correspondence at this stage, there was 

!O'"gmement for 'the variation of the .contract, whereby the barracks 

store buildings, that is, those known as MB 4, 5, 6 and 7, and 

the subject matter of the first and second claims made by 

plaintiff in this action, were to be constructed for a lump sum ond 

Condition 39(3) was excluded. 

But so far as the relevant contracts aTe concerned 9 that is, 

2 and 3, all that the Commonwealth proposed in the letter of 

February, 1965 was a variation of the work to be performed and a 

of the contract lump sum on the basis of the alternative tender 

accr'pted by the plaintiff, and none of the proposals required 

departure from the fn!l}$work of the General Conditions. 

I~r. Davenport a:rqued that paragraph 4 of the letter of 8th 

1960, providinq that priced Bills covering the contract as 

should be submitted under the conditions and at the time specifJ.ed 

existing contract, ren,uirod the plaintiff to prepare and submit a 

or ol tered Bill which indicated that the parties intended to exclude 

operation of Condition 39(3). (Later in the correspondence, reference 

., ~ ./was 
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to the plaintiff submitting rates fol' the precast concrete 

items required by the variation). See the draft letter dated 

April, 1965 (Infra). This arqument fails to take full '~ccount of 

Bills should be submittHd under the conditions 

in the contracto However, it is unnecp.ssary for me to 

i"""lO"r whether paragraph 4 required the defendant to submit further 

ties for the new items in t.urn to be priced by the plaintiff, Or 

price the new i terns, or whethel' indeed 

was an 0ss2ntial term not yet agreed upon, for, in my opinion, the 

parties was that the priced Bill referred to was to 

Bill supplied to the plaintiff by the defendant so far as 

applicabl,!. There was nothing in the correspondence at this 

provided that Condition 39(3) should ceaf.e to 

the extent that it remained applicable. Nor, in 

is it necessary to give bu.siness efficacy to the contract 

telm should be imp1:led. 

The next subject matter upon which Mr. Davenport relies is the 

iUWI11SSlon by the plaintiff of the priced Bills covering the contract as 

By letter doted 7th April, 1965 the plaintiff refened to the 

Bill of Quanti ties for Contract No. 2 which was forwarded and 

",ie regret the delay •••••• but there has been an enormous amount 

and transcript:!on ..... complicate.d by the alternative 

the case of the R & F Barracks buildings, and the sergeants' 

and offiCf:!rs' mess 7 which are completely modl,fied, we haw~ given 

lump sums for each bUilding and a breakdown for progress payment 

purposes. For any subsequent variations there are ample applicable 

rates quoted elsewhere in the Bills of Quantities and you have alroady 

indicated that the d,otailed items will not be required to be used 

for progruss paymentse 

For the :remaining buildings, which have been modified by the 

alternative design, we are submitting the priced Bill. for the 

"ncllIlal design. Ne do not propose to revise the Bills for these 

buil<!ings on account of the alternative design. Totals for each 

and the trade totals would still gi vo a reasonable basis for 

payments and ther<o are also adequate rates for adjustments 

othP.T than those as 3 result of th8 alternative design .. " 

The Com~onwealth replied by letter dated 14th April, 1965, 

reply to your leUer of 7th f\prH, 1965. it is necessary to 

least a lump sum for each of the R & F Barracks and the 

OffiClns I and Sergeants I messr~s, based on the original designs.,. Th8se 

lump sums must be submitted for consideration with the priced Bills 

•• ·/for 



all other buildings, based on the original designs.. Your 

in principle to the submission of lump sums dis,ected 

. trade totals for ,the buildings based on the revised dosigns,jnstmJ 

Howevp.r~ as some of the trad8 amounts 

for the larger buildings are quite high, it would 

itate payments if you were to submit for approval a simplA 

break up within each trade. Please p,'ovide this in 

so require your unit rates for the main operations which are 

the original Bills, such as precas" c~ncrete 

Th,,,,e rates could be required for subsequent fUrther 
to contract 

The next letter is the plaintiff's, also dated 14th April, 

today under separate air freight one copy of 

submitted Bill of Quantities for Contract No.3. 

pricing Contract 3 is the same as that for Contract 2, 

in our IretteI' of 7th April, 1965, Le. R & F Barracks 

.UllOHlg~ sergeants' and off:I.cers I mess are priced on a lump sum 

each building and other buildings, which have been 

design p have been priced on th~ basis of the 

letters refer to the plaintiff's obligations under 

the letter of 8th February, 1965. The priced Bills Were 

the two purposes mentioned in Condition 39 sub-paragraph (2) 

f;G"n',r,l Conditions; that is to say, as a basis for computing 

payments and for the valuation of any variations under Condition 

of Contract. 

This was proving a complex and time-consuming task, and the 

proposed as 3 short-cut that, instead of compliance with 

4 of the lett01' of 8th February, lump SUm price" should be 

for the R & F Barracks and other buildings and that these lump 

d be accepted by the Commonwealth as a basis for computing 

For subse~uent variations, the plaintiff proposed the 

on of rates quoted elsewhere in the Bills of Quantities. So far 

buildings were concerned, in the priced Bill submitted in April, 

relevant quantities wem set out in the submitted Bill upon 

to 82 of Book 3. Before submission to the defendant in April, 

••• /1965, 
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these pages were removed by the plaintiff from the Bill and in 

a sheet W9S inserted in the following te","",-

"R & F Barracks Blocks 

Summa ry • .!Il_bl~!l rati or:.§. 

1. FoundatIons 

2. Frame 

3. Roof and Ceiling 

4. Finishes 

5. Mechanical. Services 

£5,747 

£23,431 

,125,220 

£17,210 

£4,190 

6. Electrical & Fire Alarms _£8,292 

Sub-Total, 

x 4 

£64,000 

£1256,000 
~~.......,..rm 

Total buildings 4, 5, 6 & 7 to summary £256,000." 

The defendant's submission at this point was that the variation 

so far as the R & F Barracks blocks were concerned, n a complp.te 

design in pre-cast concrete", as referred to in a schedule dated 9th 

1965 prepared by the defendant (Exhibit 23), and that for this new 

the plaintiff submitted a lump sum which was not to be subject to 

tion, for example, undel' Condition 39( 3), which was accepted by 

It is not neces,ary for me tC) consider Mr. Hope' f 

~l\I(lmellt that any new agreement on this point was not resolved until 

In fact, the correspondenc'. shows that the plaintiff 

ted the lump swn in lieu of priced bills only for the purpose of 

ng progress payments. Neither party was adverting to Condition 

The renloval of the relevant pages was incidental to this purpose 

Thore was certainly no such agreement as alleqed in paragraph 9 

defene., that those pages should be removed for all oth<'lr purposes, 

reference to Condition 39( 3). The use of the priced Bill for 

,,»,""100 progress paym"nts is, as Mr. Hope submittAd, quite unrelated to 

of any Bill supplied for the purpose of adjusting the contract 

under Condition 39( 3). It was not inconsistent with any new agree­

that lump sums should be submitted by the plaintiff for the 

dual buildings in lieu of a priced Bill as a basis of computing 

payments, thnt if th0 r:educed contract pricf~ was shown to requi1'8 

!',dJustOlE,n, under ConditIon 39( 3), the contract price should be so 

".JUbVV.' and in turn those lump sums chould be accordingly adjusted, 

that procees ',",ould not seem to be necessary, as they 

tuted progress payments only). Any such agreement did not 

expr"""ly or by nec~"ary implication exclude the plaintiff availing itself 

of any :rights under Coodi tion 39( 3) for later adjustment of that price • 

• o./The plaintiff 
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was not making any J10W offer to waive his rights under 

nor was the Commonwealth accepting any such waivp,x, 

any such agreement (which i.s the only one with 

nece"sary for me to deal) be implied from these letters. 

taken up again in a letter by the 

1st September, 1965 to the plaintiff headed" ••••••• 

Substitute Bills of Quantities." The plaintiff's 

7th April, 1965 is referred to, thenproceeds as follows,­

you have not specificallY said so, it is quite clear 

do not intend'to provide priced substi. tute Bills of 

the buildings in question notwithstanding your 

at the time of consideration of your proposed 

designs. 

sums and price breakdo~'\Ins you have submi tb?d, an 

is as follows~ 

not sufficeS' as it is totally inadequate and now requires 

ction due to your ~etter of 20th July, 1965, which effect~d 

of Trade Preamble ltems for convors16n to Preliminad.p.so 

is ,uitable for progress 

and which is being provided for all other buildings on thp. 

given at Appendix fA I.. You are required to provide 

breakdowns for the wholly modified buildings. 

it will still be necessary for you to submit 

prices of your alternative precast reinforced or unrein forced 

constructions. Such pricec should be in keeping with the 

of your prices included in the original documents and those 

accepted and incorporated in the contract alternative 

It would be to the advantage of all concerned if these 

detailed or analysed prices Q""H .... " 

In reply to this letter, on 29th September, 1965 the plaintiff 

the defendant referring to the previous letter, "re'l"esting 

,or"aKOOl"ns of the lump sums included in OUr submitted Bills for 

Sergeants and R & F Barracks Buildings at :'iluxTay, Taurama 

have dissected these in the form suggested by you and we 

attached 0 & .. " 0 o".! 0 <; 0 It 

Enclosed wIth this letter, inter alia, was a document headed· 

for Progress Claims, R & F Barracks MB4, ,-185, MB6, MB7." 

••• /DHtaHecl 
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wer0 set out ~"ith sub-totals und8r the following 

Substructure 

FramG 

Roof and Ceiling 

Finishes (including sanitary fittings and sanitary 
plumbing) 

M0chanical Services 

Electrical 2nd T!181mal Alarms 

foot the following items were set oub-

Total 1,IB4 £64,000 

Total ;;185 £64,000 

Total MB6 £64,000 

Total MB7 . £64,000" 

defendant's counsel relied strongly on this document 

the headinq that the lump sums were 

for the purposes of progres". payments under Condition 

the correspondence was not referrinq to the plaintiff's 

final portion of the correspondence upon which the dRfendant 

s with a letter dated 5th October, 1965 by the plaintiff 

Qef'enljant, referring to the substructure of certain of the 

Il10 letter stated as follows,-

the 

sum prices for each are 

the submitted priced bills of May, 1965. Your approval 

substructure on fill is a subsequent variation to the 

price for the buildings and we now submit for your 

our price reduction of £442 for GlO ............... " 

The defendant then relies strongly on the letter dated 12th 

1965 by the plaintiff to the defendant, whIch is as follows,­

rm our price deduction of £56,700 for the buildings as per 

(which included the R & F Barracks, blocks MB 4, 5, 

discusdon with your Mr. Adds, we have agreed to accept 

buildings in their redesigned form at a firm lump sum price. 

subsequent variations to the redesigned buildings will be 

on the submitted priced bill and our submitted rates for 

concrete .. 

already submitted price breakdowns for the R 8. F Barracks, 

••• /the Officers 
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Officers Mesc and Quarters, and the Sergeants Mess and Quarter's, 

stated that the bulk excavation is to be 

and pald under the provisional Hems in the Civil" Bill 

in the Building BilL 

to submi t pric(~ breakdowns on the same basis for the 

,rna,incler of the buildings "ffected by this variation." 

refen;DCf; to submitt.ed prlce breakdowns and subseauent 

sto redesi'lo<ld building in my opinion shows that the parties 

11 concerned wIth sub-paragraph (2) of Condition 39, but that 

is put b"yond doubt in the defendant's reply dated 20th 

1965 headed" ••••• Substitute Buildings, Clearance by Lump 

refers to the two previous letters, "lOd proceeds, 

admittinq that tentative agreement was reached, (by Mr. 

& Mr. Adds) on the possibiE ty of clearance of substituted 

,,.O!flgS' by lump sum 'adjustment, based on incorporation of the 

tuted prf!-cilst concrete elements in lieu of structural steel 

t and the provisional substructures assuming the buildinqs are 

cted as 'hown on the original drawings or modified maintaining 

wi th the original buildings, the valuations have yet to 

and 010, therefore, cannot accept the lump sum prices as 

by you ~"~ .. G " • 0 0 0 It 

this staqe in the performance of the work the parties were 

with the fact that the qclantities involved in the sub-

which wern provisional under the Gell>eiaI Condrtlons of Contract, 

8, were vlOrking out differently in the actual construction of 

By letter dated 26th October, J.965, the plaintiff wrote 

follows,·· 

letter of the 20th October, 1960. The matter is 

os you are aware, because the price variation of the 

and the Bills submitted in April were based upon 

In our letter of 7th April, and accompanyinq 

tted bills, we should have just prOVided trade totals for all 

"~u,ostnIJ",a buildings. We did not do this as we believed you wanted 

rates for subsequent adjustments. We advised that the 

rates fubmitted were for subsequent adjustments to the 

,altornal:e building design and we were not fully specific that the 

for all of thes~ substituted buildings was no longer 

but was now a lump sum. 

•• ·/50me 

8 <; 
'-' 
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these sub-structures have considerable extra quantities 

have less quantities, but on the whole we consider the 

s will balance the decreases. 

also appnrent to us is the p.oonnous amount of m8asurement 

that would be nec<>ssary in the provisional quantities 

of these buildings " ...... ""~ .. ~ ... ou 

The plaintl. ff then went on to suggest that it was reasonable 

the sub-structure (including rock excavation) 

the buildings cOIle1'<ld by the variation of 8th February, and 

defendant's agreement for the clearance of substituted 

by lump sum as S00f1 as possible; 

meaning which the plaintiff put upon the letter is 

(Life In~!!E~-f2!"P.any' of Australia Limited v. Phil-lips) 

it is significant that at this stage the plaintiff consideNd 

the provisional quantities of the sub-structure were to be 

,as lump sum, a special a.greement to that effect was necessary ~ 

concerned only with the situation which had 

concerning the substructu:c~ is further sho~ by a letter dated 

October, 1965 from the plaintiff to the defendant, referring to a 

the officers of the plaintiff and the defendant in 

with firm lump sum prices" for certain buildings includinq 

6 & ~t! and confirming an 8Qr8ement "that in the case of MB.,2 

of £172,000 •••••••• be Nduced by certain following amounts 

paid as provisional quantities under the Civils Bill 

other buildings listed above (which included the 

buildings referred to) !'emain as firm lump sums at the 

VP. stated amounts"," 

The proceedings of the conference were also confirmed by the 

in a lette" to the plaintiff dated 16th November, 1965, headed 

...... Substitute Buildings"' Clearance by Lump Sum", as follows.-

........... it W3S agreed that 

(i) BulldJ.nq" alr',ady submitted without a priced Bill, i.e. 

would be 

shucture 

pravi sion 

the civil 

Barracks blocks 

Serqc::ants l Mes:;.es 

Officers I Messes? 

accepted as lump sums and this would include all sub-

Vlork including rock in trenches but excluding the 

of level platfon" (level .platform being provided under 

engi<wering section of the contract). Further the lump 

36 C.L.R. 60. 

<>" o/sum 
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for Building MB2 would be l'educed to bring it into 

other buildings as regards provision of level platforni. 

since been confirmed by Contractor's letter of 

last two letters': I l'efer particularly to the heading 

Sum" in the letter of 16th November, 1965 - in my 

the tenor of the previous correspondence, indIcate that 

had finally agreed that the l.ump, sums for the Barracks 

certain other buildings should be accepted for the purposes 

payments. They further agroed specially on the substructure and 

,terms set out, provided that it should not be subject to adjustm 

far as provisional quanti ties therein were concerne9, so that in 

respect thH contract was n lump sum" 9 in the sense of not 

price variation~ But the agreement went no further and 

expressly nor by implication was it agreed that Condition 39( 3) 

to apply. 

I should refer to Mr. Davenport's reliance upon 

"lump sum"~ IIfirm lump sum\l~ which occur from ttme to time in 

in ""lation to the price for substituted buildings. 

the words referred to a fIxed price in the sense that 

not to be varied if there were errors in the bill. When used 

General Condition;; these Vlords certainly could not bear this 

meaning (having regard to the express provision of Condition 

they mE!an IInot subject to variation Generally" in 

8, which provides for adjustment of provisional 

and Special Condition lA of the specHication, which was a 

in relation to award wages (for which adjust-

upon the residual value of the contracts, 

each of the buIldings in dispute in this caso). At common 

contract means an entire contract in which the law 

term for any payment prior to completion (Hudson'o 

and Engineering Contracts, 9th Edition, pagas 150-151). The term 

not used by the parties in that sense. 

The words are thus of indefinite meaning. In the context in 

they were used in the correspondence (except in relation to the 

,<I"llotm-., with whieh 1 have dealt), I consider that all the parties 

that instead of the contract price being shown as broken up 

the detailed items "at out in the Bill of Quantities, so far 

were concerned j those detailed items were 

togethe7.'~ so that the price as reduced was broken up into sums 

type of building for use as a basis of computation of progreso 

.. <> .,/paymentso 

87 
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The defendant did not contend that the term was ;.suffi.ci~nt 

the "Ri.se & Fall" 'clause and it is certainly not:~,~ffi'cient 
Condition 39(3), the area of operation of which was unaffected 

the total contract pric!; to be later adjusted, with con­
adjustm"nts (if necessary) to the lump sum for each'tyPe of 

5<11:U1O"a buildl.nqo 

Variation order\, Noo 49 and 50 each dated 8th December, 1965 

later issued by the dBfendant, the particulars of the variation 

stated as "Jf'X'ecast .concret0 ,construction in lieu of speci Hed 

as 1''1>1" (Head Offi".~ letter 8/2/65 and (plaintiff's) lette:" 

12/2/65." K\I;c.'Hope submiH'ld that until. the issue of these 

orders t);\0 neilotiations' between the parties had not resulted 

agreement because upoo four' stated specific matters'the agreement 

'I have not fOUl1d it necessary to consider this 

becatlSe I have been unable to find that, at any {jm0· there Was 

,thir~ Condition 39( 3) should not apply to the reV~vant items 

buildings concerned. But I shall refer to the evidence ied by 

as to the establishment of a precast concrete factory by 

from which he submitted an agreement ·for the val~iation 

,inhrred. This Hlbmission (which, of course, was'not,related 

"'UY''''Y any specific term of the agreement) I consider 1s untenable. 

defendant's argument that the plaintiff is unable to rely 

39( 3) GO far as the first and second items ,'are 'concerned, 

I propose rww to deal with the construction of 'Condition 39. 

b-p;aragt,;ph'(l) 1s a defin:ltion clause. Under the General bau;e MA5 

specifi.,caUon it' was provided, "Type of Contract. The contract 
, " 

for 'a lump sum:" Thus the agreement of 21st May, 1965, 

OVIOl"'U that "the work' sliould be performed for £12,187,510, was a 

noncr"Cl: to ,completo the whole of the work for a stated total ,price 

,{errEid to as a lump sum," pu'rsuant to Condition 39(l}. 

Paragraph (2) provld"s for the only purposes for which the 

and quantities in any Bill of Quantities shall be used. Thus 

refer to a priced BJ.11, and j,t seems capable also of referring to 

unpriced Bill. Paragraph (3) first provide" that, in a lump sum 

;()ot,ra.:t. the quantities included in any Bill of Quantities whilst 

',meve'u to be corroct are merely for the guidance of the q:mtractor and 

not form part of the contract. These words are intended to make 

no adjustment to the contract price is to be made 1f the 

ties :in the Bl.1.l should prove to be incorrect. (See Hudson's 

oo./Building 

88 
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& Engineering Contracts, 9th Edition, page 150, and th" COS0_ 

on pages 203-2()5). The following words, that the quantities sn311 

"nece5sarHy be II basis for progress 01' other payments" appear to 

to General Condition 29, which deals with progress payments and 

s that, subject to certain conditions, the contractor shall from 

be entit.led to rec~ive 100 per centum 

as determined by the Director of "larks. 

(2), taken with these words in paragraph 

of the value of the 

The effect of 

(3), appears to be 

whilst the quantities sMll be used for the .)urpose of computing 

payments, they are not to bind the Director of Works in 

the val.ue of the work done. The proviso to paragraph (3) 

provision for tho adjustment of errors in the Bill of 

The first point of construction is whether paragraph (3) refers 

"tendo.r" Bill or only, as Mr. Davenport submitted, to the Bill 

prico.d, So that in the absence of a priced Bi11.""h1ch tho. 

has lodged with the Director of \,orks, paragraph (3) has no 

'WJ_leduon. This point would, of course, conclude the first and second 

defondnnt's favour. Nil'. Davenport's submt ssion is supported 

consideration that it is reasonable to suppose that Condition 39 

contractor complying with the Specification so that 

the signing of the contract, there will have been lodged a fully 

cod Bill, the rates contained in which will have been approved by the 

",,"oem of Ivorks. The words contained in paragraph 3(a) "to the' 

of the error 8xceeding five per centum of the value of that item" 

capable of J:eferring to the priced item. 

But there are other considerations which support Mr. Hope' s 

that paragraph (3) refers to the Bill in the form in which it 

supplied by the Commonwealth to the contractor and upon which the 

price is to be based. Thus, as he argued, it fUlfils a different 

from paragraph (2). Pal'aqraph (3) comes into operation only if 

errors in quantities or items which will appear in the 

and is designed for correction and adjustment of such 

it 15 a significant omission in paragraph (2) that there 

no provision that the prices included in any Bill of Quantities 

used for the purposes of the valuation of adjustments to the 

-;CO'''L]'dC, price under paragraph (3). Indeed, paraqraph (2) provides that 

the two stated purposes only. Further, 

(3) is quite capable of operation in the absence of a priced 

In the case ()f an error in quantities under paragraph 3(a) the 

the error can be shown as exceeding five per centum of the 

••• /value 
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the i tam without refe~.i:D the priced Bill, and to show tl)at 

exceeded £1000 would not invQlve any reference to a pTiced 

r one was lodged or not. Similarly, a priced Bill would not 

y provide any evidence of the value of any omitted item 

raph 3(c). Finally, it is useful to consider the operation 

(3) if a priced Bill were submitted, and there were an 

omission to. price OM item in dispute. If the defendant'~ 

is correct, In such a case not only would the contractor lose 

s to an adjUstment if there weTe an error in the quantities to 

extent, but also the Commonwealth's rignts would be defeated 

to be an item which should have been omitted under paragraph 

The real function of a Court in construing an instrument is to 

what the pal'tles meant by the words they have used. ThomE~ 

, :Q!l!IJ: (3). There is 

statement,- in paragraph (3) that it applies only to a Bill 

supplied to the Cbntractor by the Commonwealth and has 

priced by the tontractor, or that the operation of the 

on such a Bill having been lodged. But if upon the 

there appears a plain intention to that effect, the 

be bound to give it that construction. (Clayton v. Earl 

(4) per Sugden L.C. (cited. Halsbury, LaVIS of England, 3rd 

Vol. U, page 383).. H.;ving regard tc> the purpose . 

(3) and th" whole 01 the words used in Condition 39, I have 

conclusion that the parties have not indicated their intention 

referred to In paragraph (3) is a priced Bill. I consider 

l~ferred to is the Bill supplied to the contractor for the 

of tende>:ing. Of COU1'se a priced Bill will. provide in certain 

of the value or the adjustment, but in a case such as 

in which the parties have by consent dispensed with the 

a priced Bill in relation to certain buildings there is 

Condi tion 39 \vhieh would prevent the contractor providing other 

of the extent or vallie of the error to the satisfaction of the 

Works" 

of construction is Mr. Davenport's submission, in 

to the second claim in respect of the Galbestos, that Condition 

only applicable if, at the date of the application, the 

A.C.484, per Lord Halsbury at p.491.. 

(1841) lOr. & War.l, at p.14. 

• •• /contractor 

(") dt 
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is bound by the contract to supply that item. He based­

on the words" ••••••• then in the case of (l) 

additional quantities or items to be so supplied(>tl 

date of the application to the Director of Works an effective 

anal::Lon had been made for the substitution of precast concrete 

for Galbestos, Mr. Davenport submitted that no additional, 

any, quantity of Galbestos was to be supplied, and 

y the contractor was not entitled to any adjustment. Mr. Hope 

that Condition 39( 3) was applicable to a claim for adjustment. 

capable of being dealt with at any tIme after the contract 

irrespective of the possibIlity of future variation, and that 

referred to did not involve the meaning of obligation but 

the future tense. In my opinion, the words do bear the 

submitted by Mr. Davenport. 

But tMs point ceaSes to be crucial if Mr. Davenport', other 

sion is correct, that having regar.d to the words in paragraph 

a)(i) immediately follow1ng those cited, viz. "upon the application 

;10rks by the contractor within fourteen 

of the completion of the item or the work associated with the 

evant trade", paragraph (3) entitled the contractor to an adjustment 

way of increase only if the additional quantity or item was in fact 

Ml'o Hope repeat.ed hts submission that the wOl'ds n addi tional 

;-ouarltities or,' items so supplied!', indicated the future tense rather 

the past tens'>, as dJ.d the words "to be so reduced", and submitt.ed 

these phrasf)s demonsti'ated that paragraph (3) contemplated an adjust­

of the conh'act price normally being made prior to the performance of 

He fu"ther argued that paragraph 3(c)(i) fixes the 

last date for a claim as wJ.thin fourteen days immediately following the 

doing of the work, but peTtnHtecl the claim for adjustment at any time 

<prH,r thereto. 

With regard to the phrase "work associated with the rdevant 

Ni.,. Hope's submission was that the meaning of "trade" is well 

known and the various trades were set out in the Bill of Quant.ities. Thus 

the item "raking and cutUn(l" is included in the Bill as within th trade 

of metalwork. The b,rminal point, he submitted, within which the claim 

therefor Illust be submitted, was thus the completion of the work 

associated with the trade within which the subject work would fall, and 

this led to the inferBnce that the sub~paragraph was to apply eV0f1 if 

the particular Hem was not completed. He further submitted that if 

paragraph (3) were not to -,pply to work whIch was not done, it would have 

0 .. o/been 
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very easy for the Commonwealth to have expressly so provided. A£ 

.!G<ine:ral Conditions are in st<mlia.1:'c\ form drawn by the Commonwealth, 

"contra prefe:rentem" rule applies 'So that the ,d.ocum<>nt should be 

strictly against t.ho Commonwealth and no such limitation as 

for could be implied. He also submitted that the logical 

of the defendant.s' submission which .. ahtes paragraph (3) 

actually clone was that a deduction could be claimed by the 

~'1L10nW"alth in respect of the omitted items. I £ound this submission 

. cult to reconcile fully with hI,s submissions in relation to the ring 

which wel'e thot whilst the plaintiff was anti tled to an increase 

relation to that item, as the Hem had not be~n supplied, there was 

admitted default or omission by the plaintiff, so that pursuant to 

34 the Commonwealth has suffered loss aild was anti tled to 

the breach the corresponding cost, of the ring 

He then went on to submit that, if th" defendant invoked 

OOllfllt'lOn 34 to "ecowr for that failure, unless the price were adjusted 

Condition 39(3), the GOIDrtractor would stand a doubl" loss. However, 

latter argument ignores the consequence that if any such claim were 

Commonw"al,th, the contractor would be enU tied to a 

inCrease on the assumption that the ring handles had been 

so that t,hlll" would hav" been no loss. 

The conclusion which I have ~eached is that upon the words used 

(3) and endeavouring to asc<'rtain fr."m those words the 

the parties, the intention is clear that the contractor is 

an adjustment of the contract price if he has actually 

led the additional quantities or items in question. I consider 

the words fhing the Ume for: the application to be made fully 

te this intention. I am linable to uphold Mr. Hopa' 5 submission 

the phrase "the date of completion of •• " ••• the 

""ociatedwith the reV.vant trade". In my opinion these words ~re 

dlrrlct"d to a case, such as the one I put dUring the argument, of 

electrical work incid,mtal. to a general electrical installation, 

being thereby provided that the time for the application to be made is 

to expire after fourteen days ~¥?tRg./:n~c£Jal incidental work, but 

contractor is allowed fourteen days after the whole of the 

w()rk, including th" additional incidental work, has been 

in which to make application. 

This construction also avoids the unnecessary procedur" :referred 

by Mr. Hope of th" Director of Works having to grant an increase in 

contract prico in ,,"speet of an item not included in the Bill and 
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led, the only result being that the Commonwealth was entitlfld 

,'corresponding claim aqainst the contractor under Condition 34. So 

Galbestos is concerned, I consider that Mro Davenport ~ s 

is correct that the variation removed thesB items from the 

so that at the relevant date it Vias not an "Item to be so 

within the meaninq of paragraph 3(c)(ii) and could not therefore 

subject of a claim thereunder by the defendant. 

I am now in a position to consider the plaintiff' s claim. So 

i tern of the urinals is concerned, it is admitted that the 

ty specified in the Bill, viz. two per buildinq, was incorrect, for 

reason that the drawings and specification required four to be 

(it was not contested that this was an error in eXGp.ss of five 

value of that item), that the _awlication was made 

timo, that the vallie of the adjustment exceeded £100, and that 

weI''' installed. Accordingly the plaintiff is 

to succeed on this claim. It will be for the Director to make 

the contract price. 

So faI' as the second claim is concerned, the plaintiff's claim 

the grounds that at the 'date of the application the plaintiff's 

to supply that item had ceased by reason of the variation, 

that the additional or any quantity Vlere not supplied. The 

claim fails on the ground that the ring handles were not supplied. 

rAr. Davenport conceded that if I found for the plaintiff, a 

order should be made. I accordingly declare that the 

is entitled to an increase in the contract price by adjustment 

to the extent of the valup. of two additional urinal stalls 

In the buildings known as Niurray Barracks, buildings numbered 

6 and 7, with costs to be taxed. 

tors fe»' the plaintiff' J. r",,10 Cromie & McCubbe,.y. 

tor for the defendant S. H. Johnson, Crown Solicitor. 
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