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Respondent 

REAsr.·~S FeR JU:X;~ EN! 

This 1S an appeal against the order of the local ~ourt ~t 

. ,'rt ;'oresby on the 5th September, 1968, upon a compla~nt un-:!er C:e.t ,n 

~1 \l) of the :)eserted:ives and Children Ordinance 1'>5)-1',(:: "I-ret t 

a~~ellant dld desert his wife, the respondent and the three children 

of th0 marriage, whereby the Sourt ordered that the appellant ryay ~s 

'i"inte;'1ance to the respondent ~flO.OO per month, to each of t;~ chll-:lre:l~ 

'".8 . 00 r<:r month, and for the thirrl child, l?4.00 per month. 

The relevant Sections of the Crdinance are as follows~-

Section 5 - (1) ~here-

(a) a husband has unlawfully deserted his wife or left her 

without means of support; 

(b) a father has deserted his child or left hi"", without 

means of support; or 

(c) d huscand or father is about to remove out of the 

Ter£itory without making adequate provision for the 

support of his ~ife or child, 

i: ·::;ourt ,""lY. upon complaint on oath being made by the wife or by the 

!noth::.r of the child or by a reput.able person on behalf of the wife or 

chi ILl, issue a summons requiring the husband or father to appear befor,_ 

it to s~,ow c ausr, why he should not support his wife or child, or may, 

"hero: the circumstances seem to it to require it, issue a "'arrant for 

th apprehensIon of the husband or father. 

(2) 

~€ction 6 - (1) Upon the hearing of a complaint under the last 

oreccding section, the rourt shall inquire into the matter of the 

complalnt. and -

(a) if it is satisfied that the wife is 1n fact left lithout 

eans of support or that the defendant is about to 

remove out of the t ritory without Makin adequate 
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erson 

of the child, 

and 

(b) 1f it is satisfied that a child of the defendant is in 

fact left without means of support or that the defendant 

is about to remove out of the Territory without making 

adequate provision for the support of the child, may 

order the defendant to pay, for the support of the Child, 

such allowance as it considers reasonable, and may commit 

the legal custody of the child to the mother or some 

other person. 

( 2) 

(3) 

(4 ) Upon the hearing of a complaint under the last pr&c~jin ' 

-·:ct 1.0n, U' Court may~ upon reasonable cause show for the desertion~ 

":h,: leaving without support, or the removal, decline to make an order. 

It is not disputed that the respondent is the wifo by native: 

r"stom of th,: appellant, and therefore pursuant to the provisions of 

the "arria?~:· Ordinanc(: 1%3, Section 55, entitled to proceed under thp 

J·>sertc·j iV8s and Children Ordinance 1951-1961. 

Havinij made a complaint on the 12th July, 1968 pursuant to the 

Grc!ina ne e Section 5, that the appellant had deserted her (no point was 

tilkGn th~t the complaint did not follow the words of the Ordinance 

"u'11 a ",full y deserted") and praying the Court to order maintenance und or 

S. etion 5(1) of the Ordinance, the Magistrate issued a Surr.'!lons requuing 

tl.C' app.?llant to answer the complaint. On the return day the rcspond..:nt 

".-")oarc:d bu t there was no appearance of the appellant. The respondent 

~ h . ClaVl. "vidence as to her marriage by native custom, and the minut"s 

f ~/idence procGcd as follows:-

From 1960 we lived as husband & wife quite happily, till 

Sept 1967 .hen P'D sent my husband to work at Losuia 3S ~ pI nt 

orator. Then in Nov, 1967, he wrote a letter to me informing m~ 

th t he had married another wife. He sent me regularly some money 

f om Losuia durlng the months (Sept - Oec 67). Then from Jan 6F 

t is allowance ceased entirely. ~en he wes posted to th .n. ~r." 
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Durino Aug 68 he sent another 

During my marriage with DAVID 

names 8, birthdays are as follows:-

(1) , :uian ( f) 14th Oct. 1961. 

~ 2' Rosie ( f) 5th July 1962. 

(3) Herea (f) 1st se~j. 1966 (this child is with the father at 
presen • 

(4) David (m) 28th April 196E'." 

Fro~ the record of the proceedings, in making the order the 

R.:sident r'~gistrate was satisfied that (1) a customary marriage ed 

b~twccn the pnrties s and (2) the respondent "is not paying a regular 

C;U'TI t?w3rds the m;)intenClncc of his wife and children that she is look 

~fter. " 

On the 4th October, 1968 a notice of appeel was given setting 

Jut the grounds of appeal as follows:-

(1) That the order WilS wrong in law in that there was no evidunce 

of desertion by the appellant of the respondent~ 

(2) That the amounts set out in the order are excessive. 

Subsequentl y the Resident rf.agistrate gave ¥lI'itton reascns 

hr judgment $ as he w .. ~s ask~d to, the inference from which is that h-= 

consIdered th~t desertion was constituted by the failure of the 

1pp?1Ia~t to provide the respondent with sufficient means of support. 

jJ' -:11 so st::!ted that the ~rnount of maintenance ordered tf) be p<!id V'ClS 

'Hi Jed ()t 1m the basis that the appellant received about ~5.00 a 

mo~th as ~ ~12nt oper::!tcr, as to which from the minutes of evidence, 

n evidenc W1S given. The apP01lant's counsel strongly relies on 

these subsequent reJsons for judgment as showing that the Resident 

Istrate misdirected himself as to the meaning of desertt~n in th0 

Crdin~nce and appli d ~ ~ronQ t st of the appel1~nt's 1: bility tc 

aintain the respondent and her children, so that the rder connQt 

st nd. He submitted that in the indigenous socie~y t t rrit ry 
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Although he conc~od 

m ns of support, he submitted, 

lthout means of support" means something more than then failing to 

'ontributc to the support of the children, relying on Chantler v. 

Chantler (1), and that tho respondent had not excluded the possibilitv 

th_t the app~ll~nt was pre?2red himself to support the children in his 

own homo. 

r'r . Kinnn submi ttod that although the Resident 14agistrate lIIay 

hi'IVC used the wrong test, upon the evidence there was desertion In fact, 

'nd 2150 L.'v~rjenc! of the "life and children having been left without 

~.2:>ns of su~port, i:lnd h0 I\lont on to submit that f accordingly, there 

'WlS no sUbst;;ntive miscarriage of justice, pursuant to the Local Courts 

Ordin,lnce Section 43(4). 

Now, turning to the OrdinC!nce, Sections 5 and 6 do not fit 

i'1 well ":i th 2:'lch othor, because if the vii fe's compl aint is thc.t she 

W:.1!' unl :>wfull y des€rt\'d, although the Court, under Section 6, is to 

nqu ire into the m,'1t tr.:r, and the tams prescribed for the: SUr;l'llOnS are 

t!13t th2 hus'>"nd or f.:lther is required to show cause why he should not 

sl,;;>;Jort his wiL~ or child, the Court may make an orde:r only if it is 

satisfied that thL wife or children are "in fact loft without means of 

sup;:Jort". Accordingly in the actui'll decision of the c<!s(: it is 

";,In.:cessary for the Court to decide I',hether there was des",rtion. In 

:h3ntler v. Chclntler (supr,,) the High Court considered th0 words "in 

f:!ct 1 eft without means of support" in Section 7 of th: ~Ie'" South "a les 

.• ct th~ !Vords of which are followed in Section 6 of the T(;rri tory 

rdlnancc, which is plainly derived from tho New South ;~l~s St~tute. 

5 to these verds, in relation to the children of the marri~ge, Criffith 

".J. sdd "that may be by actual desertion, going away from them 2nd 

1_ ving th(~, or it may be without committing any act of dcs;rtion In 

~hc ordinary sense by leaving his wife and children in his house cnd 

m~klnQ no provision for their maintenance. But where somebody, wit\(ut 

is consent takes the child away from his house where he w"s \~1l1lin,' 

(l) 4 C.L.R. 585. 
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ans 

at p. 592. See also in relation to the 

raintenance Acts of Queensland Uppmon v. UDP!!Q. $X parte Uppmsn (2) 

per Stable J. Thus proof of desertion is merely one means ~f establish 

inq the fact of the defendant leaving his wife or children without 

means of support. 

In my opinion, also, the Territory Ordinance should be givan 

t he other interpretation referred to in Chantlcr v. ~hantler (supre), 

viz~ th~t mere is imported than that the wife or childr6n are in fact 

\"itr.out maans of support, tha word "left" requires "thut there should 

be ?r oved somL faul t rm the part of the defendant \··hich contributed 

to the "oi fa 'Jr child being '.'1i thout means of support". J:x p.:lrte Sharah; 

F2 ShcJ r;'1h i: Anor. (3) ~ J-:mkin v. Donkin; Ex parte Donkin (4) per 

uibbs J. ~t p. 43. 

:'Iow the issu~ b0fore the Resident Magistrate was whether the 

w!fe held shown th"lt she and the children had been left by the eppeUant 

~ith0ut means of support. This onus could have been satisfied by 

showi llg, as l a id down by Griffiths C.J. in Ch~ntL::r v •. Chantler (supr;: 

either actual deserti0n - constructive desertion does not arise on the 

f ~ c t s of this case - or failure by the husband to provide f : r her or th 

c. Edren. "Desertion" may be defined broadly as a wilful separation 

by one spouse of the other without reasonable cause and without the 

C ~, sE nt 0f the other, Kay v. Kay (5) per Gorell Barnes J. It is 

catainl y not the samo thing 1!S failure to provide, although the latter 

mOl be evidence of desertion. 

It is thus clear that the notice of appeal is ~isconceived 

so far ~s the first ground of ap?eal is concerned. I have considered 

th8 brief finding made by the Resident Hagistrate at the conclusi'm 

of t he h~arin9, and I huve come to the conclusion that he did in fact 

direct his mind to the correct issue viz, whether the respondent and 

children had been left by the appellant without means of support. 

2 Q.R. 482, at p. 
(3) S.R. N.S.". 51 at p. ~. 
(4) Q.R. 36 per Gibbs J. at p. 43. 
(5) P.!>. 382 t p. 3~. 42 



t is e the 

considered desertion and unlawfully leaving withOUt 

but he may h ve been confining his remarks to the articu or case 

before him. 

Further on the wife'S evidencQ which the Resident f agistrate 

1ccepted, the only inference to be drawn was that the husbQ~l h~vin9 

been .)way ~t Losuia to work - whether because he was supporting another 

'~if0, or for some other reason - had ceased to maintain the respondent 

and children, and in the absence of any evidence whatever by the 

app<llant and in particular, that he was prepared to support them 

t'ls~>where. a r.:asonable magistrate properly directing himself as to 

thp issue whether the respondent and children had in fact b~en left 

.vithout means of supp0rt would in my opinion, with')ut doubt, have been 

s,~, s:::tisfied. AcCordinql y, when the Magistrate decid·')d that the 

appellant was 1 i lble t;) maintain the Respondent and the children, if 

that were the (ml y issue, there was no substantial misc~rriage of 

jus~icc vJithin the meaning of the Local Courts Ordinance 3ection 43(3). 

Stirl~nd v. Jirector of Public rrosecutions (6). 

Accordingly the first ground of appeal fails. As to thL 

SE'conj ground of appeal; there is no minute of any evidence as to the 

rnez:ns of the appellant and it seems that the Resident FC'gistrate may 

have i3cted en his general knovIledge. Accordingly, so far as quantum 

is (0nCerned, the order cannot be supported. The case must go back 

to the Resident Bagistrate f0r re-hearing, when the Respondent will 

hav~ ~n opportunity to call evidence as to the appellant's earnings 

and the appellant, if he appears, will be entitled to call evidcmce r·n 

th~ issue of b')th liability and his means. 

B.:for~ leaving the case. I propose to:> refer t::> thv RE:si~2nt 

'1g1str~tc's reasons for judgment, which regrettably arc c'uched in 

~ quite injudlCiJI tone. The following passage appears~-

"The husband is one of many thousands of native men wh') 

tr~at their wives and children as chattels. I feel strcnaly about 

sacred trust given me to see that deserted wives and childrl::'l 

(1944) A.C. p. 315. 43 



regrettable that occasion shoul 

clear. 

~ppeal allowed, decision reversed, matter to be reba by 

the s me Local Court. 

Solicitor for the Appellant 

Solicitor for the Respondent 

':.A. Lalor, Public Solicitor. 

S.H. Johnson, Crown Solicitor. 
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