
I N  THE SUPREME COURT 

OF THE TERRITORY OF CORAM: CAMERON-SMITH, A/J. 

PAPIIA AND NEW GUINEA 

These f o u r  men were  charged  w i t h  u n l a w f u l l y  

k i l l i n g  a  man named Gabeiwa-Woropi on Sunday, 

26 th  J a n u a r y ,  1969.  I n  t h e  c a s e  o f  H a u l i  I 

e n t e r e d  a p l e a  of n o t  g u i l t y  and t h e  o t h e r  t h r e e  

p l e a d e d  g u i l t y .  

Mr. P e t e r  Waight appeared  a s  Crown P r o s e c u t o r .  
M r .  P e t e a  Luke appeared  f o r  t h e  f i r s t  t h r e e  accused ,  

M r .  5. Flood appeared  f o r  t h e  accused  Hau l i .  

A t  t h e  c o n c l u s i o n  o f  t h e  Crown c a s e  t h e  accused  

Embrose gave sworn ev idence .  The two accused ,  

Manganapi and Hombume, made unsworn s t a t e m e n t s .  

The Crown P r o s e c u t o r  d i d  n o t  o b j e c t  t o  t h e  

a p p l i c a t i o n s  made on b e h a l f  of t h e s e  two accused 

t o  make unsworn s t a t e m e n t s  and s t a t e d  he  would 

c o n s e n t  t o  them. I was informed t h i s  was a  common 

p r a c t i c e .  No r e a s o n  was advanced t o  t h e  Cou& t o  

found what  I c o n s i d e r e d  t o  he  a  b a s i s  upon which 

t h e  Cour t  cou ld  g i v e  an a p p r o p r i a t e  d i r e c t i o n  upon 

j u d i c i a l  grounds .  I f o l l o w e d  what  I was t o l d  t o  b e  

t h e  p r a c t i c e ,  namely t o  d i r e c t  by c o n s e n t  t h a t  unswosn 

s t a t e m e n t s  cou ld  be made, H a u l i  d i d  n o t  g i v e  sworn , 
e v i d e n c e  o r  make an unsworn s t a t e m e n t .  None of t h e  

accused  c a l l a d  any w i t n e s s e s ,  

I have c o n s i d e r e d  t h e  ev idence  a p p l i c a b l e  t o  

each c a s e  and d e a l t  w i t h  e a c h  s e p a r a t e l y .  

It appea r s  t o  me on t h e  whole o f  t h e  ev idence  

t h a t  Gabeiwa, who s u b s e q u e n t l y  d i e d ,  was i n v o l v e d  



i n  a  f i g h t  about  7 p.m. on Sunday,' 26 th  January ,  1969.  

He r e c e i v e d  a  number of blows from f i s t s  t o  h i s  body, 

i n c l u d i n g  t h e  stomach and i n  p a r t i c u l a r  t h e  c h e s t .  

He d i e d  about  midnight .  

The d o c t o r  conducted a  post-mortem a t  11 a.m. 

on Tuesday, 28th  January .  He s a i d  he observed a i r  

t o  b e  p r e s e n t  i n  t h e  s o f t  t i s s u e s  of t h e  r i g h t  c h e s t  

w a l l ,  and went on t o  s a y  t h a t  Gabeiwa s u f f e r e d  from 

s u r g i c a l  emphysema. He concluded t h a t  t h e  man d i e d  

froin a s p h y x i a t i o n  caused by a  t e n s i o n  pneumo-thorax. 

Apparently,  through be ing  i n j u r e d  by Hombume 

i n  t h e  c h e s t  r e g i o n ,  t h e  a i r  p r e s s u r e  i n  t h e  c h e s t  

w a l l  bi1iS.t up and became e q u a l  t o  t h e  a tmospher ic  

p r e s s u r e  which p reven ted  t h e  rnan from b r e a t h i n g  

p r o p e r l y .  Death i s  n o t  immediate b u t  i s  p r o t r a c t e d .  

The d o c t o r  d i d  n o t  obse rve  any e x t e r n a l  b r u i s i n g  

h u t  s t a t e d  t h a t  t h i s  would n o t  be unusual  a s  b r u i s i n g  

i n  t h e  r e l e v a n t  a r e a  can t a k e  up t o  f i v e  o r  more 

hours  t o  develop.  He f u r t h e r  s t a t e d  he d i d  n o t  

f i n d  any broken r i b s .  Again, he s a i d  t h i s  was n o t  

uncommon a s  a  pe r son  can have one o r  more broken 

r i b s  and t h e s e  cannot  be d e t e c t e d  e i t h e r  v i s u a l l y  

o r  by X-ray. However, he s a i d  t h a t  because  of  t h e  , 
n a t u r e  of  t h e  i n j u r i e s  he  was of t h e  op in ion  t h e  man 

nlust have s u s t a i n e d  one o r  more f r a c t u r e d  r i b s ,  He 

was a l s o  of  t h e  op in ion  t h a t  t h e  i n j u r i e s  t h e  man 

s u f f e r e d  were c o n s i s t e n t  w i t h  having been caused by 

a t  l e a s t  one blow from a  f i s t .  He s a i d  a i r  would 

n o t  g e n e r a l l y  f i n d  i t s  way i n t o  t h e  t i s s u e s  of t h e  

c h e s t  w a i l  by a  medium blow from a  f i s t  o r  from a  

s e r i e s  of medium blows, The deceased man was a p p a r e n t l y  

i n  good h e a l t h  p r i o r  t o  be ing  engaged i n  t h i s  f i g h t ,  

L am s a t i s f i e d  beyond doubt  from t h i s  evidence  of t h e  

d o c t o r  and o t h e r  evidence  i n  t h e  case ,  t h a t  Gabeiwa 

s u s t a i n e d  a t  l e a s t  one v e r y  heavy o r  v i o l e n t  blow 

t o  t h e  r e g i o n  of h i s  r i g h t  c h e s t  i n  t h i s  f i g h t  which 

caused t h e  i n j u r i e s  d e s c r i b e d  by t h e  d o c t o r  and which 

r e s u l t e d  i n  t h e  man dying from a s p h y x i a t i o n  through 

t e n s i o n  pneumo-thorax. 

The d o c t o r  s t a t e d  t h a t  t h e  r e g i o n  of a  man's 

body from t h e  l e v e l  of t h e  n i p p l e s  t o  t h e  l e v e l  of 

t h e  h i p s ,  f r o n t ,  s i d e s  and back,  i s  ve ry  v h e r a b l e  

t o  heavy blows from f i s t s  and t h e  such l i k e .  Th i s  
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s e  does n o t  r e a l l y  r e q u i r e  med ica i  ev idence  

s g e n e r a l l y  known and would be  known t o  t h e  

d. Th i s  would be  p a r t i c u L a r l y  so  i n  r e g a r d  

s p l e e n  i n  t h i s  m a l a r i a l  d i s t r i c t .  Th i s  i s  

mpor tant  when one b e a r s  i n  mind t h e  number 

e r s o n s  invo lved  i n  t h e  a t t a c k ,  a s  I f i n d  i.t, 
Gabeiwa and t h e  mix-up o r  m i l i i n g  around which 

have occur red  once  t h e  f i g h t  s t a r t e d ,  and wl~en 

e l a t e s  it t o  t h e  p r o v i s i o n s  of S e c t i o n  8 of t h e  

I would o n l y  add t h a t  i n  my view it  is  i d l e  t o  

a r e  d e a t h s  r e s u l t i n g  from i n j u r i e s  r e c e i v e d  w h i l s t  

n t a r i l y  p l a y i n g  s p o r t s , s u c h  a s  f o o t b a l l ,  w i t h  

h s  r e s u l t i n g  from un lawfu l  a s s a u l t s .  I n  any 

t t h e r e  a r e  w r i t t e n  and u n w r i t t e n  r u l e s  which 

m t h e  way s p o r t s  a r e  t o  b e  conducted and 

a i n  b reaches  of t h e  r u l e s  may w e l l  l e a d  t o  

b i l i t y  i n  c i v i l  a s  w e l l  a s  i n  c r i m i n a l  c a s e s ,  

I a l s o  r e f e r  t o  a submiss ion  made t o  t h e  Cour t  

a t  t h e  man was "unlucky" t o  d i e ,  No doubt  i t  was 

l u c k y  t h a t  t h e  man d i e d  because  had a  d o c t o r  been 

n t h e  s c e n e  o r  r e a s o n a b l y  a v a i l a b l e  he could  have 

een saved from d e a t h  by an o p e r a t i o n .  The d o c t o r  

greed  i t  was n o t  a  common i n j u r y  b u t  added it was 

o t  uncommon and t h a t  o p e r a t i o n s  a r e  mos t ly  s u c c e s s f u l .  

ow can it be  a  d e a t h  by a c c i d e n t  mere ly  because  no 

n e  was p r e s e n t  t o  o p e r a t e  i n  t ime?  It i s  more t o  

he p o i n t  i n  my op in ion  t h a t  i t  would have been 

ucky f o r  t h e  accused i f  a  d o c t o r  happened f o r t u i t o u s l y  

o  have been nearby.  Submiss ions  such a s  t h e  p r e s e n t  

n e  t a k e  t h e  a p p l i c a - t i o n  of t h e  l aw from t h e  f a c t u a l  

i t u a t i o n  i n t o  t h e  r e a l m s  of c o n j e c t u r e  and remote 

h y p o t h e t i c a l  arguments .  I s  t h e  law t o  examine i n  

i n u t e  d e t a i l  t h e  p h y s i c a l ,  m e n t a l ,  emotional. and 

c h a r a c t e r  ( such  a s  i n t e s t i n a l  f o r t i t u d e )  of t h e  

i n j u r e d  pe r son  and s a y  t h a t  an accused should  be 

a c q u i t t e d  o f  murder o r  mans laugh te r  because  t h e  

v i c t i m  had a  weak o r  below a v e r a g e  s t r e n g t h  i n  h i s  

bone s t r u c t u r e ,  o r  l a c k e d  t h e  w i l l  t o  overcome h i s  

i n j u r i e s  and l i v e ?  The conver se  i s  o b v i o u s l y  

u n t e n a b l e ,  
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I r e t u r n  t o  t h e  evidence ,  a s  I f i n d  it, 
e  c a s e s .  On t h e  Sa-turday b e f o r e  t h e  Sunday 

~ a n u a r ~ ) ,  a  w i t n e s s ,  C o u n c i l l o r  Hambini, 

t h e  accused Embrose s a y  t o  Gabeiwa t h a t  he,  

wa, was n o t  marr ied  t o  H a u l i ' s  w i f e  and t h a t  

d  been committing a d u l t e r y ,  w i t h  h e r  and i n  

c t  t h a t  he should s t o p  t h i s  behav iour .  L a t e r  

t day t h i s  w i t n e s s  saw Embrose and Manganapi 

o  Gabeiwals  house and have a  f i g h t  with him. 

e p a r a t e d  them and gave them good sound a d v i c e ,  

l y  t h a t  i t  was no concern of t h e i r s  and t h a t  

should  mind t h e i r  own b u s i n e s s .  A s  t h e y  

ked away, Manganapi s a i d  "Tomorrow you w i l l  
t . ! I  Now i f  a  c o n t e s t  had been p r o p e r l y  a r ranged  

he l u l u a i  on .the Sunday when Hau l i  and Gabeiwa 

d  f i g h t  it o u t  between themselves  i n  t h e  s ing-  

a r e n a ,  it would have been a  v e r y  d i f f e r e n t  

e r ,  B u t  t h i s  was n o t  t o  be t h e  c a s e .  It may 

h a t  Gabeiwa b e f o r e  he d i e d  s a i d  i n  e f f e c t  t h a t  

hought i-l: was a  f a i r  f i g h t .  His view does  n o t  

p l a c e  t h e  o n l y  r a t i o n a l  conc lus ion  t h a t  I can 

e  t o  on t h e  ,evidence, and t h a t  i s  t h a t  it was 

from be ing  f a i r .  , I n  my view it was most u n f a i r  

ng r e g a r d  t o  t h e  numbers of  a t t a c k e r s  and t h e  

e s  where he  was h i . t  and t h e  s e v e r i t y  w i t h  which 

blows were d e l i v e r e d .  A l l  t h e  accused a r e  

remely f i t  and s t r o n g ,  They a r e  v e r y  w e l l - b u i l t  

i n  my view i n  t h e  pr ime of  t h e i r  youth ,  and 

f i n e  p h y s i c a l  specimens. The v i o l e n c e  used 

obv ious ly  we l l  beyond t h a t  of r e a s o n a b l e n e s s  

f a i x n e s s .  No f a i r  f i g h t  had been a r ranged  and 

evidence  a l l  p o i n t s  i n  one d i r e c t i o n ,  namely 

t h e  accused were go ing  t o  t e a c h  Gabeiwa a 

on and t o  make s u r e  t h a t  he would never  touch  

l i ' s  w i f e  again  by meting o u t  s e v e r e  punishment.  

s was t h e  purpose  of t h e  a s s a u l t ,  and it was 

common purpose .  Th i s  i s  c l e a r  from t h e  evidence  
I come t o  t h i s  conclusion,  even exc lud ing  t h e  

ence of t h e  Grown , ) ~ i t n e s s e s  going t o  what was 

and done on t h e  Sa tu rday .  The accused a r e  a l l ,  
a t e d  - Emhrose and Hombume a r e  b r o t h e r s ,  and 

i and Hombume occupied t h e  same house. Embrose 
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Manganapi w e r e  t a k i n g  Gabeiwa t o  t a s k  on t h e  

urday and i t  would b e  u n r e a l  i;o conclude  o t h e r -  

e  .than t h a t  t h e  f o u r  had d i s c u s s e d  t h e  s i t u a t i o n  

r n i g h t  and on t h e  Sunday. There was ample 

o r t u n i t y  f o r  t h i s  t o  have occur red .  Hau l i  and 

bume occupied t h e  same house. Manganapi has  

t e d  t h a t  Hau l i  d i s c u s s e d  h i s  problem w i t h  him 

t h e  Sunday a f t e r n o o n .  When Haiili  t ook  h i s  w i f e  

m t h e  house t o  Gabeiwa and s a i d  "You can have 

- come and g e t  h e r " ,  t h e  o t h e r  t h r e e  were h o t  

h i s  h e e l s ,  i t  i s  c l e a r  Manganapi s t o o d  by t o  

t h a t  none o f  Gabeiwa's r e l a t i o n s  o r  f r i e n d s  

ervened t o  p r e v e n t  t h e  p r o s e c u t i o n  of t h e  

e r p r i s e ,  He says  himself  he i n t e n d e d  t o  go 

H a u l i ' s  a s s i s t a n c e  and he d i d  i n  f a c t  move i n  

p r e v e n t  Gabeiwa's b r o t h e r ,  Hianungai ,  h e l p i n g  

ward o f f  t h e  a t t a c k ,  and when Hau l i  n e a r l y  went 

t h e  ground he  went t o  s u p p o r t  him and hold him 

Embrose a l s o  concedes t h a t  he went a long  t o  

p o r t  Hau l i  i f  t h e r e  was goinq t o  b e  t roubLe,  

i n  f a c t  he d i d  move i n  t o  he lp  Hauli, b u t  a t  

rst he was p reven ted  by Hianungai.  However, 

shook o r  fough t  Hianungai o f f  and went i n  

a i n  t o  H a u l i f s  a i d ,  and l a t e r  went t o  h i t  Gabeiwa 

t ano the r  man held  him back. Hau l i  was t h e  f i r s t  

come t o  blows w i t h  Gabeiwa and was undoubtedly  

e  aggressor .  

There is  no room f o r  s e l f  d e f e n c e  o r  p r o v o c a t i o n  

t h i s  c a s e .  Th i s  was a  p lanned p remedi ta t ed  a t t a c k  

Gabeiwa, Hau l i  had seen him a  l o n g  t i m e  b e f o r e  

s evening w i t h  h i s  w i f e  on h i s  (Gabeiwafs)  b i c y c l e  

had d i s c u s s e d  t h e  g e n e r a l  s i t u a t i o n  w i t h  t h e  

h e r s .  The a t t a c k  was n o t  done on t h e  s p u r  of t h e  

e n t  o r  w h i l s t  Hau l i  had l o s t  h i s  s e l f  c o n t r o l  and 

o r e  h i s  p a s s i o n  had cooled.  No doubt  Hau l i  was 

noyed w i t h  Gabeiwa's amorous conduct  w i t h  h i s  

e  which had a p p a r e n t l y  been going on f o r  a  long  

e ,  There had been a  p r e v i o u s  compla in t ,  b u t  

eiwa c a r r i e d  on r e g a r d l e s s .  We t h e r e f o r e  s e e  

uLi u p s e t  a t  h i s  w i f e  r i d i n g .  on t h e  b i c y c l e ,  and 

hink Hau l i  t h e n  went on h i s  way t o  c o n s i d e r  what 

would do and t o  g a t h e r  h i s  f o r c e s ,  D e s p i t e  t h e  

ss -examinat ion  1 d o n ' t  t h i n k  he was o u t  of  h i s  
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e fo rk  o r  d u r i n g  t h e  f i g h t ,  and I b e a r  i n  mind 

bmission t h a t  c o a l  had been p u t  on t h e  f i r e  

e iwa 's  mother h i t t i n g  H a u l i  o r  h i t t i n g  a t  him. 

t b e l i e v e  Hau l i  when he t o l d  Mr. McKay he  was 

and o u t  of h i s  tnind a t  t h e  t ime ,  and it may 

se rved  t h a t  he  s a i d  no th ing  about  t h i s  o r  l o s i n g  

e l f  c o n t r o l  i n  Cour t ,  e i t h e r  f r o n  t h e  w i t n e s s  

r from t h e  dock. The o n l y  conc lus ion  I can 

t o  on a l l  t h e  r e l e v a n t  evidence  and i n  t h e  

nce  of  any o t h e r  evidence  i s  t h a t  he  was u p s e t  

angry  w i t h  Gabeiwa, b u t  n o t  t h a t  he was o u t  

s mind and d i d  what he  d i d  b e f o r e  he cooled  

I do n o t  accep t  t h e  sugges t ion  t h a t  Gabeiwa 

wdered h i s  f a c e  and took t h e  f i g h t  t o  Haul i .  I . 
s a t i s f i e d  beyond r e a s o n a b l e  doubt  t h a t  t h e  Crown 

negatived.  p rovoca t ion  and s e l f - d e f e n c e  and t h i s  

t t e r  of s e l f - d e f e n c e  a p p l i e s  n o t  o n l y  i n  H a u l i ' s  

s e  b u t  a l s o  i n  r e s p e c t  of  a l l  t h e  o t h e r s ,  

Hau1.i admits  h i t t i n g  Gabeiwa a t  l e a s t  t h r e e  

t imes  and once v e r y  f o r c e f u l l y  i n  t h e  stomach, Hau l i  

had no i n j u r y  t o  h imse l f l  and f o r  t h a t  m a t t e r  n e i t h e r  

d i d  any of  t h e  o t h e r s ,  

Hombume has  den ied  a11 a long having had any th ing  

t o  do w i t h  h i t t i n g  Gabeiwa. These d e n i a l s  and t h e  

v e r s i o n s  he  has  g iven  a r e  n o t  i n s i g n i f i c a n t .  I 
a c c e p t  t h e  ev idence  of t h e  Crown t h a t  Hxnbume d i d  

h i t  Gabeiwa. X t h i n k  Hombume has  l i e d  d e l i b e r a t e l y .  

He was seen t o  h i t  Gabeiwa on t h e  r i g h t  c h e s t  and on 

t h e  r i b s  n e a r  t h e  c e n t r e  of  t h e  c h e s t ,  and it was 

t h e n  t h a t  Gabeiwa shouted  o u t  words t o  t h e  e f f e c t  

t h a t  Hombutne had bea ten  him and t h a t  he was going t o  

d i e ,  and l e f t  t h e  scene  t o  go i n t o  h i s  house, The 

f i g h t  then  f i n i s h e d .  I conclude t h a t  i - t  was Hornbumels 

v e r y  heavy blow t o  t h e  c h e s t  which brought  about  t h e  

symptons and e f f e c t s  t o  Gabeiwa a s  were r e l a t e d  by 

t h e  d o c t o r ,  and I am s a t i s f i e d  beyond r e a s o n a b l e  I 

doubt  t h a t  Hombume i s  g u i l t y  of t h i s  o f f e n c e  a s  

be ing  t h e  one who caused t h e  d e a t h  of  Gabeiwa by 

un lawfu l ly  a s s a u l t i n g  him. 

1 am e q u a l l y  s a t i s f i e d  t h a t  t h e  o t h e r  t h r e e  

nen, Hau l i ,  Embrose and Manganapi a l l  took an a c t i v e  
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t h i s  un lawfu l  a s s a u l t  and a i d e d  Hombume i n  

s a u l t  which l e a d  d i r e c t l y  t o  t h e  d e a t h  o f  

a c c e p t  s u b s t a n t i a l l y  t h e  Crown w i t n e s s e s  - 
k  t h e y  a r e  r e l i a b l e  which i s  more t h a n  I can  

o u t  any o f  t h e  accused ,  Embrose who gave  

ev idence  was v e r y  o b v i o u s l y  u n t r u t h f u l ,  He i 

n r e l i a b l e .  I do n o t  a c c e p t  t h e  e x c u l p a t o r y  

ons of  Ho.nbume, I f u r t h e r m o r e  r e j e c t  Manganap 

he  says  Gabeiwa s t a r t e d  t h e  f i g h t  and t h a t  he 

d  t o  hold  Hau l i ,  Manganapi was t h e r e  f o r  a  

good purpose  a s  I have a l r e a d y  a d v e r t e d  t o  

he c l e a r l y  a s s i s t e d  i n  t h e  j o i n t  a t t a c k ,  even 

i s  own s t a t e m e n t ,  

I c o n s i d e r ,  i n  t h e  absence  of any o t h e r  

ev idence  t o  t h e  c o n t r a r y ,  t h a t  a l l  accused  a r e  a t  

l e a s t  of  ave rage  i n t e l l i g e n c e .  Hombume i s  a  s t u d e n t  

a t  t h e  Techn ica l  C o l l e g e ,  Embrose i s  a  t e a c h e r  a t  

Lhe C a t h o l i c  Miss ion  P r imary  T Schoo l ,  

A 1 1  t h e  ev idence  p o i n t s  t o  t h e  f o r m a t i o n  of  a  

common i n t e n t i o n  t o  p r o s e c u t e  an un lawfu l  p u r p o s e  i n  
5 

c o n j u n c t i o n  w i t h  one a n o t h e r ,  A s  I have a l r e a d y  

found,  t h e  common p u r p o s e  was a  p r e m e d i t a t e d  and 

p lanned  j o i n t  a t t a c k  upon Gabeiwa i n  o r d e r  t o  t e a c h  

him a l e s s o n  f o r  having  committed a d u l t e r y  w i t h  

H a u l i ' s  w i f e ,  t o  pay  him back f o r  h i s  misconduct  

and t o  make s u r e  he would s t a y  away from h e r  i n  t h e  

f u t u r e .  I t h i n k  H a u l i ' s  a c t  i n  t e l l i n g  Gabeiwa t o  
come and t a k e  h i s  w i f e  was t h e  p l a n n e d  l e a d - i n  t o  

t h e  f i g h t  which was t o  o c c u r .  It i s  abundan t ly  

c l e a r  t h a t  a  p r o b a b l e  consequence of  t h e  p r o s e c u t i o n  

o f  . t h i s  un lawfu l  p u r p o s e  would b e  t h e  u s e  of vioLence 

o f  such  a  k ind  and d e g r e e  a s  would p r o b a b l y  cause  

d e a t h .  Each accused  knew f i s t s  were  going  t o  b e  

used  and by one  o r  rnoce p e r s o n s ,  and t h a t  a  melee  

would most l i k e l y  o c c u r  and which i n  f a c t  d i d .  In 
t h o s e  c i r cums tances  i t  would be  most  l i k e l y  and 

f o r e s e e a b l e  by any r e a s o n a b l e  p e r s o n  i n  t h e  p o s i t i o n  

of  each df  t h e  accused  t h a t  one o r  more v i o l e n t  

blows w i t h  f i s t s  cou ld  o r  would be  l a n d e d o n  t h e  

v u l n e r a b l e  a r e a  of  Gabeiwa's body and d e a t h  cou ld  

f o l l o w  - p a r t i c u l a r l y  i f  one o r  more blows were t o  
l a n d ,  f o r  example, on t h e  s p l e e n ,  V io lence  was t h e  



u l t  a s  d e a t h  t o  be  caused by t h i s  a t t a c k ,  

r o s e  s a i d  he o n l y  l e a r n e d  t h i s  a f t e r  t h e  f i g h t ,  

I do n o t  a c c e p t  t h i s  a s  t h e  t r u t h  - Entbrose 

s o  u n t r u t h f u l  and a l s o  i t  i s  improbable .  I 

nk i t  i s  abundan t ly  c l e a r  t h a t  t h e  n a t u r e  of  

e  o f f e n c e  was a  p r o b a b l e  consequence o f  t h e  

o s e c u t i o n  o f  t h e  p u r p o s e ,  p a r t i c u l a r l y  when one  

e a r s  i n  mind t h a t  v i o l e n c e  was t o  be  used by one  

r more o f  t h e  accused  - d e a t h  was a  p r o b a b l e  

onsequence and a  f o r e s e e a b l e  one  by a  r e a s o n a b l e  

e r s o n  b e i n g  i n  t h e  p o s i t i o n  of  t h e  accused ,  b e a r i n g  

i n  mind t h e  k ind  and d e g r e e  o f  v i o l e n c e  which was 

t o  b e  b r o u g h t  t o  Gabeiwa and which was i n  f a c t  

b rough t ,  t 

I donTt t h i n k  any o t h e r  r e a s o n a b l e  c o n c l u s i o n  

can be  a r r i v e d  a t  t h a n  d e a t h  might  w e l l  r e s u l t  from 
t h i s  j o i n t  a t t a c k .  

These blows were " w i l l e d "  blows and i n  

p a r t i c u l a r ,  o f  c o u r s e ,  t h e  f a t a l  blow, Death i n  

my o p i n i o n  was n o t  an e v e n t  which o c c u r r e d  by 

a c c i d e n t  a s  J have a l r e a d y  i n d i c a t e d ,  b u t  was t h e  

r e s u l t  of  a  w:i.lled a c t  per formed d u r i n g  t h e  

p r o s e c u t i o n  of  a  common un lawfu l  p u r p o s e  - done 

w i t h o u t  l a w f u l  excuse  and w i t h o u t  j u s t i f i c a t i o n .  

I f i n d  each  accused  g u i l t y  o f  t h e  c h a r g e  

under  S e c t i o n  8 of t h e  Code. And s o  f a r  a s  Hombume 

i s  concerned J f i n d  him g u i l t y  a l s o  under  S .7(a)  

and t h e  o t h e r  t h r e e  accused  g u i l t y  under  S .7(b)  and 

( c ) .  

J c o n v i c t  a l l  f o u r  accused  a c c o r d i n g l y .  


