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KOPO l.tJCE 
Appell*,t 

KEI TH JAMES • .tcGRAIH 
Kespondent 

til Jlay. 1968. 

J UiJG,"ENT 

Thi s i s an appeal against a conviction by the 
iJistri c+. Court of Port Moresby on the 2nd October, 1967 t tl 
the appd lant between the 8th and Jlst days of July, 1967 
at Port .Aoresby did have in his possession one Yashi ca cam 
which ~dS reaso nably suspected of being stolen. 

Th t. inf or mation was laid and first came before 
the Di s~rict Cour t on the 18th September, 1907 and was t o , 
effec t ~hat t he app ellant did between the 8th and Jl s t d ay~ 
of J uly s teal d Ya shica camera the property of Josep h Tayl 
When tho charge of stealing was put to the appellan t he 
denied 5, t and stated t hat he found the camera on a rubbisl 
tip . II- e app E:l l an t wa s then remanded in custody until th t 
2nd October, 1<.)b7 when the information was amended by l ec:v. 
to subs": itute d charge that between the dates above menti0r ... ~ 
the app.11ant did have in his possession · a Yashica camera 
whic h ~j S reasonab ly suspected of being stolen. The fir &t 
wi t nts 5 ',vas en,? Gra r ub u who gave evidence tha t on Thursday 
the 14 t·- Sep t ember . 1967 the appellant came to his house 
and ga ve him d came r d. The appellant said, "It is my 
camera , Nill you buy a film for it." The witness bought 
fil.n i, : it . Ur. t he 15th September, 1967, when the witn t' 
was at the P6pJci Hotel , a policeman took possession of t h 
camerd < App o= ~ntly the policeman was not the informant. 
The on +) othe:I witness was the informant who gave eviden ct: 
of a c') rversa til/II which he had with the appellant l ater 
on the ~ arne day . At that time the informant had po ssessh.1 
of th t r amerd. The appellant admitted that he had given 
the ca.nE 'r a to Grarub u but said he had found it on a rubbi~ 
tip . H. had not att empted to find the owner. The Sub­
Insp ectur s aid this wa s stealing to find something and not 
report .:: t or attemp t t o find the owner, _and informed the 
app ell 'iIIt he would be charged with stealing. 

The learned Magistrate having found that there 
was a Cds e t o answer, the appellant made an unswo.rn i ta te­
ment in which he ma i ntained that he hid ,found 1;ht callera 
on a rubb ish tip. He had given it to ,Grarubu asking him 
to get ';ome photogr aphs from the camera . 11 he did not know 
how to IJs e it . The learned Magistrate rejected the appellCJ1 
explanat i on and convicted him. From this statenant of 
facts it appears that t here was no evidence that-the 
appellant was in posses.ion of the ca .. ra between t he 8th 
and Jlst days of J uly, 1967, as charged in the informa t ion 
There W1S evidence however t ha t he hid the camerl 1n hia 
possession on the 14t h July , 1967 when he hid handed it to 
Gr ar ubu, and the l a t ter in turn handed it over to a polic 
on the next day. However the infor. atlon was not amended t 
i ncl ude the date upon which t he learned Magistrat e wa. 
satisfied t hat the appellant was in posses sion of the caaer 
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The Police Offences Ordinanc 
l' under which the charge was brought 

Sect 

soever being charged before a jUltice with 
having in his possession or conveying 1n an 
manner anything which may berealonably luspec 
of being stolen or unlawfully obtained does n 
~ive aQ account to the .atilfaction of such 
justice how he came by the .ame ahall be llab1 
to a penalty not exceeding Ten pounds or to 
imprisonment for a term not exceeding three 
months. 

Section 26 which is also relevant is as follows:­

Any constable may stop search and ~etain any 
vessel boat or vehicle in or upon which there i 
reaso n to suspect that anything stolen or unlaw­
fully obtained may be found and also any person 
wtlJ may b:- reasonably suspected of having or 
con veying in any ~anner anything stolen or 
unlawtully obtained. 

Sec t i on 1d was derived from the English Act 2 
and .3 Vi . tori'! Chapter 71 Section 24 which was in similar 
terms ~r 1 Sectio n 26 was taken from Section 66 of the 
English :-\ct 2 dnj j Victoria Chapter 47 which contained 
additi 0~l l and fuller provisions. It was held in the 
1eadinq ~ ase 01 Hadley v. Perks {l} that Section 24 was 
supp1 eml .ltal 0[11y to Section bb. The latter Section 
"supp u~,t , that u person is found in a public street with 
prop~r ~~ upon hi~ under such circumstances that there is 
yuod H.. ,on L n' suspecting that the property has been 
i:nprop ( r ~ y co.n(;. :::y; and that if he were not apprehended 
at oncE. :,e might get out of the way and evade detection 
righ ~ 6~ lY." ibid. pp.462-4oJ. When similar l~gislation 
was lnt r )duced into the Australian States Hadley v. Perks (2) 
was foll ')wed. Set:: in re Frith (j), Tatchell v. Lovett (4) 
Bro~~_Schi[frn aQ (5). Ex parte Patmoy . (6). 

In :atchell v. Lovett (7) Hood J. said "1 think 
that t h t objectof this legislation 11 t~ provide for the 
i ,nmedia t 2 arrEst, flagrante delicto, of 'suspected persons 
in pOS st~ sion of or conveying in any way personal pr0p.erty 
sUppOSt ..1 to have been stolen". In Brown v.!khiffman (8) 
it was Lro1d that in order to rerder: a person lIa61e to be 
appreht: r. led under Section 10 of the Victorian Police 
OffencEs Act l~07 as being a person having in his possesswn 
person61 property suspected of being stolen, it was 
necess a r / ~at such a suspicion should exist whilst such 
person w ~s in possession of such property. 

The legislation in the Australian states has b 
since axended, but in my opinion, the Victorian cases of 
Tatchel 1 v. Lovett {9} ~d Brown v. Shiffman (10) provide 
the proper interpretation of the relevant sections of the 

. Police Offences Ordinance of the Territory. 

11 Law Reports 1 Q.B. 444 
Law R~orts 1 Q.B. 444 

!
18 ~ 6l 17 N.S.W. L.R. 421 
19G8 V.L.tt. 645 
1911 V.L.R. 13J 

44 s.a. N.S.W. ~~l 
(1~Oa) V.L.R. 645 
(1911) V.L.R. 133 
(1908) V.L.R. &4~ 
(l ~ll) V.L .a. 13J 



wheth 
14agi&t 
possessi 
submitt 
possessi 
appellan. 
when suspicion wa's shown to have ex1sted • .': The on1 
argument open to IU. Gajewicz, for the re~ndent, w 
whilst th~ camera was in the hands of Grarubu, the camer 
was in the posses~ion of the appellant. He relied upon 
I~oore v . Burke (11) for the definition of poseeasion, 
and cited a lIne of South Australian caaea following 
~oors v. Burke (12). 

') 

If this argument succeeded he 'would ~hen hav 
been required to argue that at that time whilst he was 
in possession of the camera, presumably when it was taken 
by the po~~ iceman from Grarubu, it had been shown that tb 
camera Wd ~ suspected of being stolen. 

For the meaning of "possession" in Section 18 
of the Tcritory Ordinance, it is useful to refer again 
to the Cd!,e of Tatchell v. Lovett (13) where Hood J. had 
to consid •. r the meaning of "possession" in a similar 
section ill the Victorian Police Offences Act 1901. He 
consider .:d that such a provision "so materially interfering 
with lib l::, ty, should be strictly construed , and ought, in 
my opini ul l, to be confined to cases of persons actually 
having po !. sessioo of, or actually conveying in any manner, 
any pers v: .al pr0p~rty about which suspicion may arise." at 
p.647. 

In 1~12 a new Police Uffences Act was passed in 
Victoria, The Victorian Section was amended inter alia 
by inser~_ng the word "actual" before the word "possession" 
In .. ~oors )' . Burk.e (14) the High Court considered that 
this ame;1llment of the Section confirmed the meaning which 
had been '.liven to the word "possession" by Hood J. Proof 
was required that the defendant "was in such physical 
control cr the property as in ordinary life would, if 
unexplaint.d, indicate that he was its possessor." ibid 
page 214. The judgment of the Court then proceeded :-

"Having actual possession" means, in this 
enactment, simply having at the time, in actual fact and 
without the necessity of taking any further step, the 
complete ~resent personal physical control of the property 
to the exclusion of others not acting in concert with the 
accused, ilnd whether he has that control by having th 
property johis present manual custody, or by having it 
where he ~lone has the exclusive right or power to place 
his hands on it, and so have manual custody when he wishes 
In its na~ure it corresponds to its companion expression 
"conveying" which necessarily involves instant personal 
physical control to the exclusion of others. these two 
expressions are obviously intended to cover the whole 
ground of actual personal control - that is, whether the 
property is kept stationary or is in motion. But it does 
not include the case of a person who has put the property 
out of hi& present manual custody and depo.it.d it in a 
place where any other person independently of him has 
an equal right and power of getting it. and ao may prevent 
the first from ever getting .anual custody in the future. 
In that event the property ia not in hi. actual possesslon 
••• i x ,6;c i a '" i .e;. 
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As the High Court in the above pa ... ge ... on 
expressing more fully the Ileaning given by Hood J. to th 
term ·possel.ion" in the earlier Act, in -V opinion th 
word ·possession" in Section 18 of the T.rritory O%-dinanc 
carries the same meaning as "actual pos •••• ion· .s defined 
in ~ors v. Burke (15). 

It thus cannot be contended that when the 
camera was in the hands of Grarubu it was in the possessio 
of ~e appellant. Save as against the true owner, Grarubu 
was a bailee of the camera with permission to use it and 
thus was alone in possession of it and was entitled to 
remain in possession of it until a demand for its. return 
was made by the appellant. ~hby v, TOl9urst (16), 
Tinsley v. Dudley (l7), cited Halsbury 3r Edition "Bailm8'lt' 
page 94, The whole point of the reasoning in ~ors v. 
Burke (la) is that more ·constructive· posses~on by 
bailees, agents, servants is outaLie the legislation. 

This is sufficient to dispose of the appeal. 
I express no opinion as to other matters which were not 
argued, including whether the Territory legislation is 
to be rCbtricted to cases of possession on the public 
streets. See ex parte Lisson (19). Appeal allowed, 
convicti0n set aside and appellant discharged. 

Solicitor for the Crown : S. H. Johnson, Crown Solidtor 

Solicitor for the Accused : W. A. Lalor, PubliC Solidwr 

1m 
LV C.L.R. 265 

(19j7) 2 K,B. 242 at p. 
(l~~l) 2 K,B. 18 at 26. 
26 C,L .R. 26S 
2 S.~. N.S.W. 373 
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