
D!DSU.-... ··: 

or !III ftRRlat 

PAPUA AID 

TIll RPM' 

Y. 

RODm BRUCK SALLI 

JUDG l8NT UPON APMIssmILm 

or BVIDMCI. 

~lr . Cory has objected to eviden.ee beinl 184 

or vhat t~~ accu.~d person sa14 to the po11oe Otficer 

of a contessional nature at an inteni." between 

thea in the accu.ed '. bou.e at Teapopo atter tbe 

Police Off1oer bad read to t~ aocuaed what ~ told 

hllll vas the oOllpla~' I ltat.-ent .ade to hill 

throulh 1nterpretat1oD. 

Mr. COF1 doel not 11II.lt tbat t~ aoou84' I 

Itat.eDt 11 SllaClllSAlI1bl ........ , to 10D 68 of 

t~ JYS,4eno. 
, 

• b14d1D 
6 



aner _ bad o.,le" bll I1ltlalalleU 

upon tM C01lllll0ll lav, not 1nool'JOrate4 ill tba, •• 'ion, 

¥bloh makel lnaSl.slble ccmte.llonl obta1ned by aJI7 

k1n4 of capuliloll or coerololl, or, ill ot_r VOrcll, 

not lIlada 1n the a.rcl.e of a tne cholce on 'he pm 

of the accused to speak or reaain .llent. see 

R. y. ToronoM-T01lbarbu1 1963 P. a: I . G.L.R. ~, 

and tbe cases there oollected and al.o B, y, ¥!p4q • orl. 

1~th Angust, 1962, (Not yet reported). 

Be submltted that although the oonte •• loIl 

lIlay be strictly l.g~lly ada1 •• lble the circa-ltanoe. 

in which 1 t \la. obtained vere Iuch that I lhould exerol • 

., d1scretlo~ and reject 1t. Be re11ed 101el1 upon the 

d1scret10ner'V rule and he urged .e to rejec' the 

eyldence in the exerelse of the dlscretlon under 

tbat rule on tbe b~d .• that lt containl a conte.slon 

tbat vas 1mproperly or unfalr17 obtained b1 tbe 

Pollee Offlcer. 

Boveyer, at a later .tap in tbe cour.e of 

Mr. Shav" adAreI' aa4 vl'b blI con.en', ...... a 

turt_r 811111 111 ton tba' t .. c_e.lion val DO' a4a1l1. 

lble a' c~OD l8W beea .. e l' 
DOt wla'" 77 



- 3 

lJDaPQGh a. the aocued. per .. .ter a 0, 

,ental coerc 10n wt.n he IIde it. 

Lollcal17 I should deal vitb tb18 n_i •• loIl 

f irst, bowver Sn the circu."!lItaaee. I vUl DOW 

conslder wbat I apprebend 18 Mr. Corr's uSn 111.11-

IIls.ion that I .hould releat tbll cODtel11oD Sn tbl 

exerclle ot IIY dlleration anel I vill set out ., 

conclusion on his IUbllillion UDder tbe t.peratl~ 

co ... on law rule at a later Itale. 

The discret10n 1s, ot course, one that .ust 

be exercised judleially and it 11 a question 

"of torming a jucl~ent upon the proprlety 

ot the 'IIeanl by vh1ah the ltate.ent val 

obtain.:!d by revlewing all the eire_staDee. 

anel cO!ls14er1ng tbe ta1mels ot the use 

uele by the pollce ot tbeir pelltlon 111 

relat ion to the &eead.· 

HcDlrptRAA y. TbI X'D' (1 CJlt.8) 76 C.L.a. Sot. 

Per DixOD, J., a. be tMil va., at pap ,., .. , 

and .ee al.o I.e Y. v"p (npra). 

FirstiT, Mr. 00" ala - to .. cep' tbl 

evldence ot tba .000pl&1DaD~, ....... 
Sa tb1a Wtal., 

78 



and ot be 

to tbe .tteat that lakl 

.tatea.nt to tbe Poll0. ott'to.r but tba'. al,'bo1aIb 

.he va. pre •• t, .be va. too trl~ht.De4 to .peak 

to him and tbat vhl!t Ducl traulated to tbe Polio. 

otflc.r vas not vhat •• va. t.n .q1D1 but wbat •• 

. had preylou.lJ told hSa. Mr. Col'1 aulalt. tbat 

the Pollce ott1a.r IlUt haft mom tbat lt vas not 

Jaki' •• tat __ t and tbat vba • read 1t to tbe 

acou.ed be trau4ul.nt17 r.pr ..... ted to hill tbat 1t 

..... 
'l'be .",14.nc. ot tbe Polioe Ottloer 18 that .akl 

41d .peak to her tatber in hb pre.enoe, vMn be 

va. using the tather a. an int.rpr.ter, that .be 

va. 41atatinl a .tatHent tbroUCh, int.rpretatlon and 

tbat .he spoke tor .011. lOlth or t1lll.. I aaa.pt 

the .",14ence ot the pol1a. ottla.r. I aD ••• DO 

rea.OD, in t be a 1.!'au..tanc •• , tor .ald beinC trlChteDe4 

to .peak to IWr tat ... r altbnlh .be mq baft baeD 

trlchteMcl or "1uataDt to .,.ak 4ireat17 to t .. 

Pollee orfie.r. 

bat obtained 

throlllh tlw 

bel1eft4 tllat .. 

SD 
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'- aact. allY noh tnae.J.ta,­

.u.ittec1. 

S"ODdly, • Cor" .u~it. tba' i' 

improper or un rair aDd in the nature or a t rap tor 

the poli(~ e Officer to t ell the aeeued tbat the 

I!Itatement which he read to him.s Hak1' •• tat_ant 

because he had used her tather a. an interpreter 

and there val a danger ot dI.tortion or esalgeration 

in the statement on the part ot the tatber. fhi. 

submission d08s ~ot appeal to me. It would be 

quite a different matter It it vere a question ot the 

receptIon ot Naki's evidence against the aceu.ed if 

her rather vere her interpreter. I may .. nt1on here 

that barore reading Naki's statement to the aocused 

the police orricer did tell him that he had had a 

talk vith Naki nand her tather". 

'thirdly. Mr. Cory lublilts, and thi. I th1Dk 

Is the maiD questIon tor ., 4eteraiDatiDD, that 1t va. 

iIIproper tor the pollce otttcer to haft read tbe 

oOilplainaDt'. ltateaeDt to the aecuI" aII4 tllP to 

haft vaite4 to 

.a,.1n bSa 

....... voG4 au after 

,t to_ 
80 
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thro11lh tpaDllat1oD. votal.4 11ke '0 ~.J.AK 

about it top a while". ~tter .... twaD" 

minutel, during which neither the pollce Ottlcer 

or the accused rerlon sald an,thinC and tbe 

acculed appeared to be think1n~, the accUleel 

said I "I .. ready to make a Itat.ant, ¥bat the 

g1r1 says 1. true". The Polici Otticar tben la14 I 

"Hold i t a lIlinU te. You do not hava to tall .a 

anything 1r you do no t wllh to do 10. It you do 

say something I shall nota it down and tall it 

to the Court", to which the accused replied, "It'l 

all r ight . I want to aaka a clean bra.lt ot it. 

I have been worried sinea 1t happenad", aDd 10 on. . 

Mr. Cory has cited trom authorltla. when 

confess i onal atateaentl obtalned tro. accusad 

" 
persons attar tha reading to the. or ltat .. ent. 

by te1low pplIonarl haYl baaD ra3ected and ha. 

reterred to !b1P'm;;. 9P n14'gg', 9th ee11tlon, at 

the toot ot pap 268 and B. ,. car1jtp" <;'a'p,l Lay 

at pap 389 and Rule 8 ot tbe JUdp.' RUle. and be 

hal al.o raad (1Dter alia) tbe ca.a ot R.,. y. Mal. 

epA C90M' 17 COX" Cl'1a1na1 c .... at p. 689. 81 
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Be 1Dvltel _ a,,17 ., &D&lAt1D' ,I 

or practice to tbe rea41ft. or the ooaplatDaa*1 

Itatement to the accaled ~ tbll cal •• 

I am Dot aware or anr lUltral1aD author1t 

condemning pnera11T the reading of luch a Itate­

.ent to an acculed perlon and I do not thtnk I 

Ihou1d make the extenlion Iubmltted. I think that 

It has t o ~ considered together with everythin, 

e11e that happened at the tntervlew between the 

Pollee Of ficer and the BccUled person and I woul4 

rerer again to the citation which I have made above 

rrom the judpent of Dixon, J., as he then val tn 

MaDemott y. The Kine. WhUe I asree that tbere 

could veIl be circumstances in which the rea4ine 

or a complainant· I Itate.ent to an a ccule4 perlon eould 

be part or untair or improper conduct, in this case 

I think that the whole interview was ollm4ucte4 

moderately and properly and I do not think that any 

UDtair or improper use val .ade ot Bakl'l Itate.ent. 

I thtn1( that t tb8 polla. otflcer 414 Sn r • ..tiDe 

It to tbe ace." ..".teet 

acqua1nt1nC bja ¥1tb 

ap1llit bm. I 40 DO 

DO .oN ,baD 

all. 

,t a 0_ bal -bMD 82 



.... out for t •• re ttal 4 

t~ ada11.ian of the ey • propoHCl .. ld. 

I return nov to tbe I""illian tbat t. 

ev1denue of wbat the aocWle4 la1d to tbe Polioe 

Off1cer h not admiss1ble ina_uoh al 1t oontainl 

a con1'eas 10n, whic h va. not lIade Yoluntar1lT, an4 

her. the onWl 1s upon the Crown to prove that it 

was a YOluntary statellent within the m.aning of 

the common law rule. 

I ha~ already referred to the cirouastanael 

in which the aecused made the Itatement to the 

Police orr1cer and Mr. Cory has stressed the eYidence 

of the Poliee orficer tbat 4uring the per10d tbat 

followed the reading of the complainant'l Itat.ent 

vhile the accUled appeared to be thinking he 

fiddled with his fingers, twiddled his thumbl and 

rubbed the lide of his neck. Mr. Cory I1lbm1ts tbat 

this Ihows that the acculed vas under a k1n4 of 

.ental coerc10n and be ar,a.1 that vhat tbe pol1oe 

Officer did 1n red1ng tbe OOllpla1naDt'l Itateaent 

and .Iking tbe aoCllle4 it .. vou14 like to think 

about 1t and tbID vait 
__ tect to t. polio. 83 



01"tloel' l&Yinl in ett"t. ""ell TOU OaD It ft 

wl1 4~ tbat". 

It 11 ot co urle lIIpol'tant to note tbat 

tbe Pollee ottlcer 414 not lay thll or aar\hinl 

lllt. 1t and I do not conl14er that it 001114 

posslbly ca implled trom vhat be dld I&F or 

allithing in his conduct. ae 1, qulte a young 

Pollee Officer who aprears to me to be not auah 

older th~n the accused him,elf and be lett the 

accused to grapple vith hi' problem on hl. own 

and vithout any suggestion that he val obllged to • ., 

anything. 

There vas no 1nt~idation, importunity, 

insistence, pres3ure or queltioning on the part 

of the Police Officer and I 40 not see aDT balil 

tor cons idering that the aocused vas oftrborne 

or intluenced by anytbinS the pollce Ot1"lcer ,a14 

or did. I conalder tbat vMn the accused did 

Ipeak It val arter deliberation and tbat what 

induced him to lpeak val bll OVA aonaoj,eDO •• 

I hold that tM •• 14 .. e 11 act.1I11ble. 84 


