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MINOGUE, J. Mr. Harris ,  I propose t o  give a f a i r l y  short  judgment i n  

PT MORESBY. t h i s  case and I w i l l  subsequently expla in  t h e  e f f e c t  of it t o  ABE. 

23/3/64 (This was t r a n s l a t e d  t o  t h e  accused). 

I n  t h i s  case t h e  accused A E  was indic ted  on an i n d i c t r e n t  

t h a t  he on t h e  1st December, 1963, i n  t h e  Ter r i to ry  of Papua, d id  un- 

lawfully k i l l  ALEBE. The k i l l i n g  was by sho&ng and t h e  shooting 

was undbubtedly t h e  d i r e c t  cause of death. 

By Section 291 of t h e  Criminal Code of Queensland ( ~ d o p t e d )  

it i s  unlawful t o  k i l l  any person unless t h e  k i l l i n g  is  authorised,  

j u s t i f i e d  o r  excused by law and by Section 300 any person who unlaw- 

f u l l y  k i l l s  another is  g u i l t y  of w i l f u l  murder, murder o r  manslaughter 

according t o  t h e  case. I n  t h i s  case no question of w i l f u l  murder o r  

murder a r i s e s .  

By Section 303 a person who unlawFully k i l l s  another under . 

such circumstances a s  not t o  cons t i tu t e  w i l f u l  murder o r  murder i s  

g u i l t y  of manslaughter. 

The excuse put forward i n  t h i s  case i s  t h a t  t h e  k i l l i n g  was 

accidenta l  and Section 2 3  should be prayed in .  But t h e  Crown says 

t h a t  t h i s  case comes squarely under Sect ion 289 and t h a t  I should be 

s a t i s f i e d  beyond reasonable doubt t h a t  t h e  accused was cr iminal ly  neg- 

l igen t .  

I t u r n  now t o  consider t h e  f a c t s .  On t h e  1st Decemter 1963, 

t h e  accused, A=, s e t  out  with NOPE and two o th? r s  on a hunting exped- 

i t i on .  NOPE had borrowed a shot gun and had a c q c i s d  f i v e  car t r idges .  

.l am not  s a t i s f i e d  t h a t  A E  had e v e r  seen a gun before t h i s  day. By 
3 p.m. four  shots  had been f i r z d  h/ NOPE without success i n  acquiring 

anything - anything t h a t  i s  f o r  t h e  pot. NO= was t!x only one t o  use 

t h e  gun and I am s a t i s i f e d  t h a t  AEE had observed him load it and take  

aim and fire. I doubt whether he had acquired de ta i l ed  knowlfdge of 



t h e  simple mechanics of f i r i n g  and, a t  any r a t e ,  I am not s a t i s f i e d  he 

had. The gun, I should add, i s  a s ingle  ba r re l l ed  shot gun without a 

sa fe ty  catch and of t h e  type which, once having been loaded and cocked, 

it i s  impossible t o  ex t rac t  t h e  ca r t r idge  without pressing t h e  t r i g g e r  

o r  by moving t h e  h a m r  forward. 

About 3 p.m. i n  t h e  afternoon NOPE decided t o  have a swim, 

a s  d id  two o the r s  of t h e  party.  ABE did not jo in  them and I am s a t i s f i e d  

t h a t  he was by t h i s  time fasc inated  by t h e  gun and anxious t o  handle it 

f o r  himself ,  although he had not ,  o r  would not,  have NOPE's permission t o  

use it. Whilst  t h e  t h r e e  were swimming he gave r e i n  t o  h i s  impulse t o  

use t h e  gun and, taking t h e  remaining ca r t r idge  which was i n  a bsg, he 

s e t  of f .  

ABE is  i n  my judgrnent about 18 o r  19 yea r s  of age and is 

qu i t e  an immature youth. Although he had v i r t u a l l y  no knowledge a s  

t o  how t o  use the  gun I am s a t i s f i e d  t h a t  he knew it was a dangerous 

and indeed l e t h a l  weapon but ,  i n  my opinion, h i s  anxiety t o ,  a s  it 

were, play with a new t o y  prevented him giving any r e a l  consideration 

t o  t h e  po ten t i a l  danger of what he was doing. On s ight ing a l i k e l y  

looking pigeon he loaded t h e  c a r t r i d g e  and pointed it and, not know- 

ing he had t o  p u l l  t h e  t r i g g e r ,  nothing happened and t h e  b i rd  flew away. 

He was now i n  d i f f i c u l t y  kecause having loaded t h e  gun he could not e x t r a c t  

t h e  car t r idge .  This  could have happened kecause he cocked t h e  gun e i t h e r  

on loading o r  kecause he attempted t o  break t h e  gun t o  e x t r a c t  t h e  c a r t -  

r idge .  Whatever happened t h e  hanuner had t o  go forward before he could 

e x t r a c t  t h e  car t r idge .  He now had an extremely dangerous weapon i n  h i s  

hands, a loaded gun which was cocked and wi th  no sa fe ty  ca tch  and it 

was i n  t h i s  s i t u a t i o n  t h a t  he met up wi th  ALIEBE and h i s  companions. 

Stopping a t  t h i s  point ,  I am s a t i s f i e d  t h a t  ABE knew: f i r s t l y ,  

he was doing wrong i n  t ak ing  t h e  gun; secondly, it was at dangerous and 

indeed a l e t h a l  weapon; t h i r d l y ,  t h a t  it was loaded, and four th ly ,  t h a t  
a dangerous charge ewrged  f r o m  t h e  muzzle and i f  it was pointed a t  an 

ob jec t  intended t o  be h i t  it would k, o r  could be, e f f ec t ive .  I am not 

s a t i s f i e d  t h a t  he knew t h e  way i n  which t h e  gun was a c t u a l l y  f i r e d .  I 
t h ink  he probably d id  not. 

I come now t o  t h e  shooting. A t  some t i n e  i n  t h e  l a t e  afternoon 

AEIE c a m  up with a group of seven men who were, o r  had k e n ,  cooking food. 

Whether o r  not he was given s o w  of t h e  food I am unable t o  say but I am 

s a t i s f i e d  t h a t  he, ALIEBE and ANGABS were walking along a t r ack  through t h e  

rubher. A s  t o  what happened then t h e  evidence is confli&ing but I am 

s a t i s f i e d  t h a t  ALIEBE made some jocular  remark, something l i k e  "who is 

t h a t  policeman" a t  ABE and A9E pointed h i s  gun a t  him. P r i o r  t o  t h i s  
ABE had been aiming a t  var ious  ob jec t s  and gene ra l ly  showing o f f  with 

the  gun. I th ink  he was f i l l e d  wi th  importance wi th  t h e  possession of 



t h e  gun and was making t h e  most o f  it t o  t h e  point  t h a t  its danger 

was secondary t o  t h e  f igure  he was cu t t ing .  I t h i n k  it poss ib le  t h a t  

ALIEBE made som playful  motion towards him and i n  doing so  he pulled 

t h e  t r i g g e r  and it f i r e d .  I am s a t i s i f e d  t h a t  he w u l d  not have f i r e d  

t h e  gun i f  he were carrying it i n  t h e  way he demonst&e;d i n  Caurt and 

although Mr. Germaine gavo a convincing demonstration sliowing hav t h e  

gun could have been f i r e d  i f  t h e  accused had stumbled forward it d id  

n,ot accord with t h e  evidence g i w n  by ABE. That ABE f a i l e d  t o  use 

Gasonable  care i n  t h e  use of a dangerous t h i n g  i s  c l e a r  but I have 

t o  be s a t i s f i e d  beyond reasonable doubt t h a t  t h i s  f a i l u r e  cons t i tu t ed  

criminal negligence and t h a t  h i s  conduct was going beyond a mat ter  of 

compensation and t h a t  it was mnduct deserving of criminal punishment. 

A s  was sa id  by Thoir Honours of t h e  High Court i n  The Kinq 

v. Callaahan ( ) t h i s  is  a question of degree t o  be 

determined by a jury,  and i n  this case by myself s i t t i n g  a s  a Judge 

of f a c t .  I t ake  i n t o  acccunt t h e  youth and inexperience of t h e  accused; 

I allcm f o r  t h e  f a c t  t h a t  he hsd never seen o r  handled a gun u n t i l  t h i s  

day; but agains t  t h i s  I repeat  t h e  considera t ions  I set ou t  a l i t t l e  

e a r l i e r .  

In  my opinion handling t h i s  weapon i n  t h e  way he d i d  showed 

a dcgree of cu lpab i l i ty  and recklessness  which makes h i s  conduct 

deserving of punishment and I f i n d  him g u i l t y  i n  t h e  circumstances of 

criminal negligence and manslaughter. I have not  found t h i s  an easy 

case and have given it long and anxious consideration.  A l l  t hese  mat ters  
of dsgree do cause d i f f i c u l v ,  a s  I have f e l t ,  but i n  t h e  r e s u l t  I am 

s a t i s f i e d  beyond reasorable  doubt t h a t  Am's conduct comes down, f o r  

t h e  want of a b e t t e r  word, on t h e  wrong s ide  of t h e  law. 

The verdic t  is gu i l ty .  


