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Reajons for direetions as to Ddsposal of Monevs held by Reqistrar for
investment gn hehalf of certain infants,

F. 1962,

The Registrar has received the sum of £1360 from the Administration
pursuant to a judyment of this Courl promounced on the 27th Februsry 1962
which requircd the Administration-to pay this amount to the Registrar to be
held and invested by him on behalf of cortain infants. In purported .
compliance with this judgment, the Treasurer has sent the Registror a cheque
for £1360, but has instructed the Crown Sollcitor that “The chegues are
payable tu officers of the Administration, therefore Section 43 of the
Treasury Crdinence shall apply.¥

A somewhst (ilbertian situntlon now arises. The remark of the
Treasurer 3§ In terms a directlon which in form might satisfy the require-
ments of Sectlon 20 of the Treasury Ordinancey and if the Registrar is an
Yaccounting officer” under that Ordinance for the present purposa, he may be
liable to a penalty tc be imposed by the Adednistrator, without right of
appeal, 1f he should comply with the express terms of the order of the Gourt.
If he fails to comply with this ozdor be vill no doubt ba liable to punishment-
for contempt of Court,

Further, 17 provlsions of the Tressury Ordinance apply to the fund in
uuerstlen, the administration, havlng paid the sum which 1t is bhound to pay
tindey an order of the Court, will be entitled to receive that sum back again
imnediately, without =zay express obligatlon to apply the menies in scoerdance
with the Court's order. Prima facie slso, eny interest earned as a result of
tiie investmenl of the funds purswawt to the Couxt’s order, would be paysble
accomding to the toxms of Sectlon 46 of the Ordinacce as it now stands, to
the rovenue atcount of the Territory and oot fox the bemt‘ﬁ.‘c of the infants
whose interests ave protested by the Couxrt ordexs

Sectfon 43 of the Grdinance provides that certain mwonies coming to
tie posss zsslon or control of any nersen in the Public Sexvice, in his
capacity as such, or in any capacity arising out of his office,- are, subject
to certaﬁ\exceytims, to bo doalt vdth in the manner provided .in Section 42,
vwhich requires that pexson to transmit the monies to ihe Treasurer to he
placed by him to the credit of a “trust fumd". There are no express statutory
provisions appropriate to impose upon the Treasurer equitable obligations
or to preserve interests of an equitable nature in the monies in question, or
to resuire s to cerry oul any personal cbligation which might attach to
the Publiic Servant, It is thorefore a fair inference, that the intended
scopa of the Crdinsmce in this respect is that the Treasurer should exercise
persosal control gnd supervision over menies which come into the hands of
public servants in their official capacity, so that trusts and obligatians
of 211l kimds attached to the monles are alrgeady the obligatians of the
sdwinistration. This view 1s confirmed by the insertion into Section 43 of
the Urdinance by the Treasury Ordinance 3o.27 of 1960, of the words "in hie
capacity as such or in any capeciiy arleing out of his office.”

The Reglstrar exerclses his authority by wirtue of his appointment
by the Tovernor-feneral. His duties ars as preséribed by law,; and as directe
in relatlion to any particular matter coming before the Court, by the presiding
juine acting In his judicial capaclity, and in relation to the general
administixatios of Court businass in matters incidental to the exorcise of the
juddcial functions of the Gourt os directed by m'vsekf.

Undor the present Constitution of the Teryitory) unsatisfactory as
it may nom oe, it is ¢lear thet the Judiclary Is in no way subject to the
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dlrect or indirect control of the adminlstration o any of its officers
The exevclse of judicizl control over monles in Court and proparty
weithin the jurisdiction of the Court provides the esseptial foundation
for much of the Lourt's equitable jurfsdictlony, and the loss of
effective control im these matters, would xender the exercise of
effoctive judicial power abortive. It would therefore in my view
require the express statutory sanctlion of the Commonwealth Parliavent,
to negative the apparent fntention of the present Commonwealth
legislation.

The Registrar happens slso to be a member of the Public Service
of the Territery, and the questlion arises whether this fact altexs the
position, and whether in consequence he comes under the direction of
the Treasurer rather than of the Court, in relation to monies pald into
Court. According to tho Treasurer's own statement that the cheques are
payabls to officers of the Administration, and therefore Section 43 of
the Treasury Ordinance shall apply it would appear that the Public
Service iz identified «ith the Mministration. The Papua and Hew Cuinez
Act affords no justification for this views The Public Service which
is cet up undor thet Act, s not am organ of Government and exercises
o powers of government. It 1s a service establighed gwinly for the
purpose of increasing the efficlency of departmentalfzed government,
arel to protect the rights and Interests of public servants. Becausa of
the deparimentalized siructure of the Adwministration, the Service as
such, and the Public Jervice Commissioner, have muchk -to do with the
crganization of the Exocutive Government of the Territory but the powers
of Covexrument are vested not in the Public Service as such, but in the
fdministraior and in a broad sense in the branch of Government
collectively referred to as the "Administration”, There is np ebjection
‘to the Publi¢ Sexrvice nominating persons for appointment to
Statutory Gffice by the Governor-General or otherwlse assisting the
Courts of the Territoxy in achieving efficiancy of mgnagement, by the
provisions of sultable staff working under appropriate conditions of
ecervices It is a very different thing entirely, to suggest that because
‘the pergson who carries out the functions of Registrar of the Supreme
Court happehs to be a member of the Fubllc Service, he must therefore be
regarded as an officer of the Administration as such or attached to
come department of the Adheinisiration in order to give the Public
Sexvice Commlissioner some semblance of jurisdiction to deal with him
notwithstanding the separate entity of the judiciary establishad by
Comwonuealth legislation.

It seems to @@ Lherefora to be perfectly plain that the
ubligations of the Pegistrar in relation to the handling ¢f monies which
are in the posgesaion and under the control of the Court, are not
obligations which are ewed to the Administration as such. They are
obligations in respect of which he is wholly and solely accountszble to
the Court itself and he is strictly bound to carry cut the directions
of the Jourt. In bis capacity as a public sarvant, he has ne authority
in relatlon to the judielery or the business of the Court and his
appolntment to his present office by the Governor-General does not create
a capacity arising out of his office as a public servant. Further the
monay receited by the Registrar 1s received on behalf of the Couri, to be
dealt with according to lew and as directed by the Court, and it is not,
in my opinion, appropriste for such monies o be described as having
Iroen recelved by a Public Servant on account of or for the use or beneflt
of eny othar person. The whole of the provisions of Saction 43 are
satisfied by the inference that its application extends only fo such
monias as are recelved by s public aex¥int whe 1s en officer of the
Adpintstration in his official capapi.si‘z?’and under clrcumstances which
would Impose upon the Administration some obligation in respect of
that money.

The foregoing has application only to monay and property which
cone inte the hands of the Registrar as an officer of the Court in
relation to the Cowrt's judicial Ffunctionss My directions are not
cancerned iwith monies collected in respect of fees or estate duty
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which oxo payable to the account of the revenue of the Territory, and
come withln the definition of public monies for the purposes of the
Treasury Ordingnce. In relation: fo such wonies, the authorlsed menber
of the Reuistrsr's staff is collesting revenue on behalf of the
tdministration, and is bound to comply with the requirdments of the
Treasurer. :

‘Honles paid 1nto Court f2l) within two hroad categories. ‘here
under the Pulessa party pays moeney inte Court in satisfaction or port-
satisfactlon of a claim msde against him, and the Court is obliged to hold
these monles ot the disposal of any party who may have a right to withdraw
them at any time, the Hegistrar must keep these monles under his immediate
control, and pay them Into a bank sccount, and not part with them unless
authorized to do 3o by the Rules of Couxt or by the direction of a Judge.
la relation to monies which reguire leng-term investmerit, or which are
likely to be held for a considerable peried, znd shovld therefore be
invested for the uliimate benefit of the parties entitled, the Registrar
is strictly bound £¢ comply with the directlons of the judge who pronounces
any approprlate order.

ome time age, 1 arranged with the then Treasurer and Director of
Finance that monies in this latter cateyory might be made the subject of a
direction to the Registrar to pay them to the Treasurer for investment,
supjoet to the control amd direction of the Court. The sole justification
for this was that the Treasurer is in a better pusition than the Registrar
to invest money in such a way au to secure the greatest possible benmefit
to the persons entitleda This inplles ne posaible advantage to the
Mdministration, which has no intercst in the monles in question.

I Insyructed the Registrar that unless a judge made a specific order
o the contrary for reasons which appeared to him te ba sufficient, orders
for the investment of money should be expressed in terws appropriste to
glve effect to such an srrangsment. This is not the same thing as saying
that these mondes fall within the scope of Section 43 of the Treasury
Urdinance, in which avent the Court might well leae conitrol of fumis the
contrel of which is the foundation for the exerciee of an essential
Jurigdistion of the Court,

‘I accordingly propose to dircet the Regisbtrar that he is not
to pay over to the fdininistration monles whicl axe subject to the juris-
diction of the Court, unless it 1s clear that the monies and the interest
accruing thoreto, are held and admipistered subjoct to the jurisdiction
of the Coupt and oot by virtue of Sectiondd of the Treasury Ordinaznce.




