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I iJ  T I E  XATTEB of ,-.n A p p a l  from t h e  : -  r 
L .  > 
. . . .  

Giirt of  NatYve Affairs . . , . 

. . . . 
3 ,  m to:,; 

.; . 
.;I ..I<. of  z ;q>cd i c  t h d  .the v e r d i c t  W& ... 

n n r c ~ s o i i i i ~ l c  z~ilc! c;.;inot b e  ou;>:ic,rteil. hzvia:: regarrY t o  t h e  
ev idence .  

...... Th:; cv:ic!.cncc shows 'chat Tcos in ,  upon t h e  o c c ~ s i o n . .  

in ;;ue;%ion, W;';.:; viL!:ia::: i n  f r o n t  ox' CL l a r g e  number of na.ti.vg' 
. .  acn :.ioi.lcn ll~;: ~ R L L d r e n ~  who czae  t o  meet t h e  f o r c e  0 2 .  

.. i)."."' 
, li~~:?l'i-. ,.::IS. i ~ t i v c  i70l ice  ::iho 1lil.C: t a k e n  a position:. .  

aC I i a h a l i s ,  k n c  ::l -,cc ~ihc i -C  t h e  ; ;2pAlant  and n o s t  of t h e  
&hei- -A. '  L , . > . b ~ ~ ~ s  >vfcrc rl.ivj.ii?;. 

C .  LLL li,c:.lc:;?% ' c : x ~ c -  up 2-116. ndt!ressed t h e o f f i c e r  i n  
c h ~ ~ z c  oT t k c  i(olll.~cc, i;;i r ; q i . v l ~  "1 a i~  ver?  h:-qp;~ t o  s e e  you 
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. . ~. L.L ?;hlL: -.f,.iv.l; ...... bf..b+.. . i ~ . ~ e ,  ' thc: '..a.-.. L."16e number , o f  vromcn. 

who v i a r ~  j.2 .::li.:: 82ru-~:a 01 nz-bives, c;:;,;i~ forwmc'. and surrounded 

t i l e  A-? .... .JGII:.;I~, ;,-S Sa;i.or I~ls:?ecto? ~ u m s ,  and c&-ried o f f  
.L, 
L t G . :  ::C . i ;hixt  1 1 ~  w z 3  :;,nickly l o s t  i n  t h e  crowd. 
SO-;: .'L , . I . . c , r i 3  I i s  aiid one of them 
-ill ,2L,r-k; , X  - . . -  : . : ; C .  . i d  , ;  l B so  t h a t  

i;:~z.!:i: -~:~:j ,<.I.: 3::.gyL;,-::- i.i;j?.: :l;:;.:t -the cl1il:l viould be  su.??'~Catcd. 
m ,  ( - . . 
J.~T~L: i : ~ ~ ~ p ? l . & .  S ~ ; ~ i : . r  L~ ! , ; . ~ ( :CJ .~Q~  IIw,\s  t o  re t rca- ; ;  J. s h o r t  d i s -  

' t 2 . n ~ ~ ~  :::gi<. h,..::. : > ; j  tk ,. $:.by znC. ly t h c  t i m e  h c  was a b l e  . . 

2. . . .  
j ; : - ,  .?;;cri? \-?AS 130 s i g n  of t h e  Appell.ant. 

. . 
::\;::1.,2:7c:, :>.! :::~;. s~,.?;~t;n.tfall;r su~s i~or t -ed  by . 

Gil, -k!., c i-iil;v - -.- . L .  . : e  : i  X i ,  C I 1 0 t  T h e r e .  . , 

, . 
\-;.:,I: u : ,~  cvi.$;?~,cc -;:,-:L ;!it:: ~:,.~t:l.l,x,;;; .. ~. rl;,s ;:ub.-:si;uentl.y r c l c a s e d  .. 

, . ......... I~:-r-i;i.ciLL;.;- -L ... : ;, ,;r '$3z.t :,.c was ;'i.ee t o  svrrend.or h imse l f  . .  .. 
. . 

ir.-ti.. cl.,r:-koi;~ ;:i: 'b.-:;. 2 ~ i . i ~ ~ .  '1111i3j:~ :i.s 110 ~ v i d e n c e  . s h ' o ~ i n &  
. . 

. "  a t  p ;  I.: ...I... , - ,ol:'.cc tool: t o  ~ ~ 5 3 ~ x 3 '  CLI&O&:T o v e r .  : . . . . .  

. . . . 
.C., , 
b.? c :i; -. --ci  ..,:L . 

-, , .- .... .",. .~ J . .  i;?;:.;i on t h e  d,,;; af'ccr t h e s e  i n c i d e n t s ,  a 
. . tr, j)i .,, A-.' 

.,L. A ... u,l.ct Coil~xh:si.oncy, "%I. Gow. M r v  
. . ,  . . 

Goy;? ? c  c;..!:.) cc. -G,:? ,.c, t . i ~ y  9.~1 i-hr? 8 t h  Fi~t)*.ia&2;=9 a11d recogn ized  
.S::. . . , " .L ,  
L I : i :  : : L I . i c : L . . n  The 1 - e t t e r  wan i n  
c, r L I ~ ~ - ;  -1 1 .1.: . . : :~;: . : .  t,:. L/-,<: T!i$::~jct Conll;i:j:jionei' t o  ex;?lain w h a t  . . .  

7 .. -7 ,C >, . ..,,G ...... 1 .  1. .., ,.. .... C!:! :.;?L: ... :l.',.i:::i.;iz thl-t x.ny  i:l,juj5es had been 
;.;re+;, . [!.,? .'.',> ........ *-.:- ,, . : c Ur. GM, i n  r e s p o n s e  t o  t h i s  

,:,,>:,-L -:: ., ..3t:c,.l; .:20,vh -;;:)i2j-, -.-.L: ~!,.i~~.ic:s - nho were !mown t o  
. - .. bl?.:~ t;j L;,. .~.z..ri.?,, . . : :  l ~ e . .  G O L  1mongsC them . ' . 

. . ., 
..,.. . c. c . . . . L  '; <.c. . s!o:--z -to t:liisc x i t i v c ~  f o r  a;::pro::imatcly ,.. 

. . .. , , t . i  ~ . c - c ~ ~ ~ . r t  .:m ?.' 7 ,  i.!n,~r. ...; 
.:'l:.; . . .  ;. .. .? .! .,>, ............. I I E .  G o i i ' s  &<vice  YJRZ t h a t  t h e  

, j L> . L ; :g .:,l,,: :?p"'\>].=, w;~: fop  .i;he 3:0:310 - - t o  surrender . . 
to .b.. . .,?<,-l< .,L . , c 2 .  . -1; : ~ o b m c ~  t o  xb-;:X?? t h e  Colirt a d  t h a h  . . 

....,.... ......... . .  cc,1:1; !>nl~;: !>G: ::cc.:i.i; v i i t i :  h:; t h e  ;,loper l e g a l  pro- . . ....... 

. . .  . y................ .:i., AI convc;-sa;l;iol? ;:bo:,'i outsGc.nding c l~cl rges  
... 

: i :  , ... :?,~:r (:id {ir, Go.;! ~ d e r  t q  t h e  fj.ct t l j a t  
-i . 1.. .. - . X , c ;  !'evur'c:izlens I e .  Gow s a i d  

. . 
.c. L;],'C - , r; . <  (2 p ;  - <  "-1- , ...d., , ii=.pcil.z,nt WJ.~. ilcj-t under  any form of . .  . . 
:?t?xtrzii?% . . . 

:n i. . . .  . .  
L.:. i. 

I .;>L rit; !~i.i;~r;olf -;iivc s v i d e n c e  upon t h e  h e a r i n g  
. . . .  

G .  c ;  :.- h , :  r ;  . v  .:,:.r. L1j.s cvidenct.  shows . . 

,:L ;oo..; .'!:;:S. CL,.' ;.:;n;.lic-L- bi:t~i.ii,;l h is .  owr1 ; ? o s i t i o n  and t h a t  o f  
.. ,:. . . .  "-iqe 2.. >C;J~-.:I,;;I , j :  -bl:c :i;::Lf>.j:.c . ( I ~ ~ ~ ~ i ; ~ t i o : :  ;iqd i l l i , i ~ ~ : t e s  .the . . 

, ., - . . 
exi.:;tauct' 0 ;  ;.. ;::,:I:.. :::::.L i,l'.con?i.lsion in t l ~ c  ni1ic1 o f t h o  ' 

; ,:.: , - - -  .,; X.., ,.. ~cic.;l:ior?::hi:? v h i c h  e x i s t e d  between .... 

t :  - .-.. , : ~~ : . . ~~ .2 . ! . !  - .. ',/c. 1. 2t? ::o:.;.:!-Q  XI^ i-;S v . x i o u s  le,c.ders an2  t h ~  
. . Alkl?.~ ;?:L <; ;;>-.::ki ,->; >. ' 
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-is 2, l e s s e r  dffence -xi  
i n  t h e  cirbumstances o  

u c r e  s e r i o u s  offence c  

t h e  opportuni ty  .when i 

h i s  p r i son  witl iont co 

due processes  of t h e  law; I am - iavi&d t 
i s  g u i l t y  of escape i f ,  when he is  i n  a 

of choice,  he f a i l s  t o  presen t  himself t 
they  nay assume law: 

1.n Hale t S lll)leas of .the &o,wnll 

i>aragraph I11 examples a r e  given i n  r e 1  

o r '  imprisonraent . The poin t  a t  ism& ..h.@ 

aPt ions  of t h e  p r i sone r  c o n s t i t u t e  a f e  

t h a t  i f  a person is 
g u i l t y  of fe lony ,  .b 
were a, p a r t  t o  t h e  a c t i o n  taken,  : in 'wh 

t h e  fe lony  of r e s c  

presumably i f  hc had not b e e n  impriso 

of e scape ) , '  

yea r s  prevent ive de t en t ion  an2 esceq 

with -breach of p r i  

p r i son . ;  ~ i i h  a i l  t h e  accent  on b r e  

au%hori-ties,' t h e  accused put up t b c  
0ffc;lce of oscapi  

t o  t h e  Cow+ t h a t  

escape f r o n  wise 
I n  an Ind ian  text-boo 

7&.&nlal an& Dhira;ilal 'Phakore 

au thors  coiimen't '6 

i n sens ib l e .  

yr'is-oner was charged wi th  m a  
f e l o n  who escaped from gao l  

conatable  wi-thout a warrant ,  

T h e  prisoner. '  a t t a c  

r e v o l v e r  caused conside 
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t h a t -  ai-obe.:~$& ~ - c / b c % ~ i ~ r  .t::c! ;rre::t o f  ' - thc accused f o r  es 
. . .  

. ~ w i t l i o u t  a w ~ . ~ r r ? x i t  , ~ 2 . 3  l e  3.1,' o r  n o t  , f o r  i f  h i 3  a r r e s t  

. i l l e g a l  he  woiCl6. h z v e  t h e  r ign- t  t o  de fend  h imse l f  frorn i t .  
Unon t h e  - t r i ~ l  Ju2;;e1s f i i r e c t i o n ,  t h e  accused was founil g u i l t y ,  . . 

t h c  jury  having i"ov.nd that hc had used e x c e s s i v e  fo ' rce  i n  

a v o i d i n g  t h e  i l l e g a l .  a r r e s t .  Thc s u b s - t a n t i s l  c ~ u c s t i o n  which . 

f e l l  f o r  c o n s i d a r a t i o n  uymn %he Crown c a s c  r e s e r v e d ,  was 
. . 

. w h e t h e r  t h e  a r r e s t  .i:a:; le,.;.d o r  n o t ,  f o f  i f  it were n o t ,  i t  . . 
i 

viouli; cons t i tu-be  XL o,ssau.lt ag::i.n:;t t h e  w c u s e d  who would be  . . . , 
e n t i t l e d  t o  9cfer1.d hii,iseLfy and t h e  f u r t h e r  q u e s t i o n  would 

t h e n  a . r i se ,  whether  t h e  v i u l c n c e  used was e x c e s s i v e . .  The con- . :. 
. . . . 

c l u s i o r ,  o.? t h e  Cour t  wan tha.t t h n  a r r e s t  was l a w f u l  and t h a t  .! 

t h x c - f o r e  .%tic 'accusc?, h i ~ d  PO r ight  t o  dcfond h imse l f  and t h e  - . 

q u e s t i o n  o f  tl.le f o r c c  used by him was i i m a t e r i a l .  A d i s t i n c t i o n  . :  ..; 
. . 

i a  drawn b - tnzen  c.*sc;; , o f  p r i so i l  b r e a c h  and e s c q ) e  and it was, : :  . .: . . . . . . . . ... poii?ted o u t ,  ; r ; : i~ t icnl . r r ly  by F o s t c r  J ,  at  Page 216, t h x K  t h e  ' ' . ,  
. . . . . .  . . . . . .  , o f f e n c e  of ;,ri.r;on hrcr:ch, $IZS n o t  t h c  o f f e n c e  charged . . . . . .  . 

n co'firple'ted ~ q j o n  t h e  p r i s o n e r  ' . , 
emerging; f  r a n  t h c  ~ u o l , ,  l s r t e r  s t a g e ,  a l t h o u g h  he  

had oonmit'ce6 f e l o n y ,  1 ~nlly l o n g e r  i n  t h e  a c t  o f  

cormi t , t ing  i-t t h o :  same passage  from 

u s s e l l  on Crime at 
- c,. 

! 
S drawn t h a t  i n  t h c  c a s e  d-,c 359. FT& 

o f  m e s c a ; ) ~  W ; ~ n y  b r e a k i n g  o f  p r i s o n  t o  

c o x p l e t i  t h e  o l f e n c c ,  e sCqJe  c o n s i s t s  o f  t h e  

s e d  by t h e  law. 1% amounts 
i n  o t h e r  w r d n  t o  ,I. imprisonment o r  a n  e v a s i o n  

of i t s  inflic-t:io:l, " be r e g a r d e d  as a c o n t i n u i  

11g c o m n i t t i n g  &eioe+q 
ion.;; ;ls he  cvoj.63 

. . 
. . .  e l e i e n t  o f  r e s p o n s i b i l i t y  .I 

L bo con~?ly w i t h  a dut;r e s  o f  t h e  law at. 
, 

it;? k i ~ h e a t  ?jut i t ;  nix  d - tha t  t h e  q-uestion invo lved  . . .  
charged b e i n g  a misdemeanouq ' 

-". 
. . 

of com;li '\ting it so  as t o  . I n  t h e  judgiaent 09 Windeyer 

, TV  - - c > . - . -  ,+t,t .> 195-1 97 o f f e n c e  of e scape  

dcxanstrxt in: ;  t h a t  t h e  a c c u s  t h x t  c a s e  was p r o p e r l y  i l s rea te ,  

t ; i ; tute a u t h o r i z i n g  

ovch :,rats-t whi:I .st  th,: p e r s o n  i s  i n  t h c  a c t  o f  c o i i t t i n g  o r . .  

i ixmdiat i : l : r  ;?:i^-tcr h..:vj.:13 co::ii;rittod ;,n offc: .~ce p n i 3 h a b J . e  under 

thc.  a c t .  l'ri~c :.n;:Lo!:;:r -::ivcn t a  t h e  t h e f t  of goods c o n s t i t u t i n g  

a cou~i;iuu:in:; .o::~c:ncu j ~ n  c;sace whcrc t h e  a s ~ o r t s ~ t i o n  of .the . . 

coo<;-, t.>:-cs . :)l..,cc o v e r  :: co;lsiderctblc. d i s t s n c e .  
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,'111 Gri.?.".,., L ~ l b n  -u 'L'x;l~r t h e r e  c!itcii, C o c k b u ~ n  0 :  
..-l >A-- 

i l l u s t r a ' c e s  t h e  ci'.se o f  t;hc t l l e f t  of c'. ?OX at Oxford, and t h e  
. . 

-box b e i n g  XJII'G i n  a r;ii..ii.iy c a r r i c g e .  Although t h e  o f f e n c e  .. . 1 
. . 

of s t e a l i n g  i s  c~i; iplct :?  2s soon no t h e  journey coxmenced,. s o .  . 

t h a t  t h e  thi.ef colrid ;pi;:xrl-.. hcSv@ been a r r e s t e d  at  Oxford,  I . , . . s t i l l  t h e  p roccos  o f  zbs;,sort;-lion c o n f i n u e ~ l  ri , :ht t h roughou t  , 1 
A l  j o u ~ f i e y  m d  - th i  t h i e f  could as  pro.,serly hzve been a r r e s t e d  

. . 
at Xezding:, f o r  i n  1..:.w .-,;:d i n  f x c t  hc would have becn t h e r e  . . , . .  , 
found coiirmittir,:: %hc o ' i f m c e  of Sarceng.  I 

I 'chi~zl: - t l ~ e t  t h c  ;,rinci;,lc r e v e a l e d  h e r e  is  c l e a r . .  . . . ~ . , .. . . , .  ,, 
iisPoytz.tion i s  tk!c essen.i;i.::,l. 6lGncnt of t h e f t ,  and is n o t  a . . .  . . 

'4 l 
t h i n 2  which must occur  instal- tan6ousl ;r .  The A s p o r t a t i o n  may . . . .' I . . 

eop-pr ise  i. jouxney of m y  disrtancc and s o  l o n g  a s  t h i s  e s s e n t i a l  .., .. 
. : 

element  of t h e  cr ime cor,%inu~!., t h e  c o m i s s i o n  o f  t h e  cr ime as' a -,. i ~ I . . 

whole #.as s t i l l  taki.n~-&co, o r  i n  o t h e r  words t h e  c r iminq  ;.., .'::.:. ... 1 . . . . 
conduct invo lved  i was' s L i 1 l . -  - ':.,'..:' , : 

. . .. . . .. , 

c o n t i n u i n g .  Novorthe d u c t  > e r f o r n e d  up t o  t h e ' t i m e  ' . "  

o r d ,  would hsve  been 

s u f f i c i e n t  t o  cons a l t h o u g h  t h e  

goods h d  o n l y  been d i s t a n c e  i n v o l v e d ,  

t h e g  hag a l r e a d y  be c  > o s s e s s i o n  and c o n t r o l ,  , ' 

of t h e  owner. l h o r c  i n  E r i f f i t h  v T a y l o r  t h a t  

t h e  p r o c e s s e s  of t h e f t  h e  t r a i n  journey was- con- . .  
. . 

.. 
, . 

i g a t i o n  might w e l l  be  

a s s e r t e d  t o  o b l i g e  i 

n d u c t  o f  t h e  accused 

was l a w f u l  o r  pro? a q u e s t i o n  o f  . ~ .: 

c i f i c  o f f e n c e  . ' . 

ch~ t r ,pd ,  wora sti1.i be  s a i d  tha'c ' , .  . . 
. . .  . . 

.L bhe 2 c r s o n  concern  
. . 

I t k ink  v i t h  very- gr J .  c a r r i e d  t h e  

p - i n c i p l c  t o o  f a r .  1 v i n g  been com- 
.- . .I. . ~ l b t e d  as soon &S -bho t s i d e  t h e  gaol 

n c e  o f  e scape  i s  a 

ou t  of i i~pci.sonmcnt. It 3 h &  t h e  t r u e  a ~ l a l 0 g y  

w i t h  G r i f f i t b s t  CL:DC? i s  t h  on  e s c a p i n g  f r o n  p r i s o n  . . 

ma:r be  punished as soon as h  o u t i s d e  t h e  g a o l  g a t e s ,  

becduse a:t ki1,z-t s-t.?,,y t h e  i i l g r e d i e n t s  of t h e  o f f e n c e  coIUple* 
. ., 

and he h a s  i n  Pact  osca;?c!d. i f  he c o n t i n u c o  t o  t r a v e l  away fro 
: .. . 
' .",~: s e n s e  he  i.s s-t il.1 co-mnl.-t-i;inc: t h e  ~ o.l'fcnce ; t h a t  i s  ,. committ ing , . ; . - ....... -:'& ..+:. 

. . , .. ..<. . 
aa a c t  which i s  an in;rrt!d.Len"~ o f  t h c  o f f c n c e ,  s o  l o n g  as %ha% .'.~.."~:'i:.c . .. 

,., . . . 
. . . ., . . 

journey conti.r,uris, 2c:;.:si;leo?' of how E.>r hc: goes .  , . . . . ,  . . .:, .... . . .  . .  , 
. :. l 
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E L .- 
. . .nu: rr?i t l ~ t  J o u r ~ ~ g  t h c  f a c t  t h &  +he 

e l u d e s  h i s  7uqau .ex  ~!ou?.& ?;cii i n  a;ly vi.,sn ::rL>2,port a of 

t h e  Sa.01.. It i s  :r?IL;.tiid no-v t o  a new ;>ur;jose o f  a v o i d i n g  

r e c a 2 t u r e  ?!hieh r l ~ q  G;- m y  n o t  i n v o l v e  him i n  o t h e r  o f f e n c e s .  

h Nclx! Zcz.lm:l c,;se Xex v Keane 1921 1q.Z.L.R. 581 -.--- 
a.i3';,C?CtICs -CO ;!C t o  eXjWC:35 t h ~ :  - t rue  p o s i t i o n  n o r e  a c c u r a t e l y .  . . 

. ~ mork iq ;  ~ . n d  2.t :, :LZ:G L : ~  ,31- , ,> '-.C .-ic'- .:. L, sno t l i e r  man and exchanged 

c l o t h ~ r :  n i . t l ~  :li:-I. P:;' riti!c?i: :mri war, chargod viith a s s i s t i n g  . ' 

., 
t h e  q d c s t i o n  v;as ;!)It):c]:. ,-L l;he 7;l;lhcn t h e  c l o t h e s  were: 

c,d i n  e s c a p i n g  f r o %  - .  . .  . . 
t h e  p r i s o n e r  had r e g a i n e d  hc$ 

it coi?,st?~.l;i?lced a? e v m i o ~ ~  o:f t h c  p o l i c e  o r  a n  avoidance  of 
, .  . 

rcca;,-L'ure, a;ould n o t  c o n a t ~ l t e  p a r t  o f  t h e  o f f e n c e  of escaping.  

Iil iiy o-i'inion, i - t  i s  n o t  c o r r e c t  i n  law t o  i n p l y  some 

hirnsc1.f i n t o  -;;hL C U ~ ~ O : ; ; !  0 1  the p o i i c o .  For one  t h i n g ,  such. a 
cons t i . uc t ivc  cscn:,c :;ou:Li no t  be  from lii'~fu1 'ustody which by .. 

t h i s  %ii:!c h-6: t;:r:!i::.:-tc:& b > ~  t h s  a c t  of r e s c u e ,  In a d d i t i o n  i t  

f;,il.u?e t o  ,c,l-;:-x 02: cLl1-~-. 2 ,  cvez i f  it can bbo e s t a b l i s h e d  

e  L v i 3 ; .  , t o  s c c i ~  o;,t .;ad f i n d  t h e  p o l i c e .  



. . . .  For. t h e s o  r::monx, i t  a p p e a r s  t o  me t h a t  the , . : . . . : . . . . ,. 

. . .  . . .  
'evidence f a i l s  t o  show m y  conduct on t h e  ~ ~ v t  o f  t h e  Appel- . . . . . . 
l a n t  o r  f o r  which  he could  be  ohown t o .  be r e s p o n s i b l e , .  w h i c h  . - . 

would c o n s t i t u t e  t h e  o f f o n c e  ch&rged. 

. . . . .  
Thc z2,i?:~seal must be -  a l lowed ,  t h e  c o n v i c t i o n  quashed 

arid t 


