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J U D G M E N T  

Thi s  i s  an appeal fmm t h e  St ipendiary  Magistrate a t  Rabaul. 

Customs duty  amounting t o  t h e  sum of S133.16.8., on c e r t a i n  ba t t e ry  lead 

p l a t e s ,  was paid by t h e  Respondent under p r o t e s t .  The Respondent sued 

t h e  Appellant f o r  t h e  recovery of t h e  moneys so paid and t h e  Magistrate 

gave judgment f o r t h e  Respondent i n  t h e  sum of 3133.16.8. wi th  cos ts .  

The mat ter  now comes on appeal t o  t h e  Suprem Court on t h e  

following groundst- 

" (1 )  That t h e  judgment i s  wrong i n  law 

and t h a t  judgment should have been 

en te red  f o r  t h e  Defendant with 

c o s t s  agains t  t h e  Claimant. 

(2) That t h e  Magistrate was wrong i n  law 

i n  holding t h a t  the  ba t t e ry  lead 

p l a t e s  i n  question were wi th in  t h e  

ambit of Item 50 (b)  of t h e  Schedule. 

(3) That t h e  Magistrate was wrong i n  law 

i n  holding t h a t  t h e  ba t t e ry  lead p l a t e s  

i n  ques t ion were " f i t t i n g s "  wi th in  t h e  

meaning o f  t h e  s a i d  By-law. 

(4) That t o  t h e  ex ten t  t h a t  t h e  said By-law 

includes  t h e  word " f i t t i n g s "  it .is:, 

"u l t r a  v i res"  t h e  subordinate l e g i s l a t i o n  

and inval id .  



(5 )  That on t h e  proper const ruct ion of the  

Customs T a r i f f  1959 and t h e  s a i d  By-law 

applied t o  t h e  s a i d  b a t t e r y  p l a t e s ,  and 

i n  t h e  r e l evan t  circumstances, judgment 

should h a p  been entered fo r  t h e  Defend- 

and with cos t s  agains t  t h e  Complainant." 

The d u t i e s  were sought t o  te co l l ec ted  under Customs 
,Ta r i f f  1959 and Item 50 (b)  of t h e  Second Schedule t h e r e t o  and t h i s  .- 
Item reads  a s  follows:- 

"50(b) I n d u s t r i a l  metals n. c.i. a s  prescribed 
by Departmental By-law." 

Sect ion 5 of t h e  Ordinance provides t h a t  "notwithstanding 

anything contained i n  t h i s  Ordinance t h e  Administrator-in-Council may, 

by not ice  i n  t h e  Gazette exempt from duty  any goods otherwise subject  

t o  duty under t h e  Second Schedule t o  t h i s  Ordinance." 

As appears from Government Gazette No. 31 of 16th  July, 1959 

t h e  Executive Council made By-law No. 2 of 1959 under t h e  powers given 

t o  it by Section 5 of t h e  Ordinance wi th  r e spec t  t o  Item 50 (b)  of t h e  

Schedule. This  By-law reads  a s  follows:- "The fo l lowing goods may te 

admitted f r e e  under T a r i f f  Item 50 (b):- 

I n d u s t r i a l  metals a s  follows:- 

Aluminium, bronze, brass ,  copper, lead,  

i ron ,  s t e e l ,  a l l o y s  and manufactures 

the reo f ,  viz. 

Angle, bar,  rod, p l a t e ,  sheet ,  

block, tube,  valves,  ingots ,  

t e e s ,  b i l l e t s ,  blooms, hoop, 

s l abs ,  loops, galvanized,  pipes,  

f i t t i n g s  except p a r t  of machinery." 

The question is one of. i n t e r p r e t a t i o n  t o  determine whether 

o r  not t h e  a r t i c l e s  imported, lead ba t t e ry  p la t e s ,  come wi th in  t h e  

By-law and are  consequently f r e e  of duty. I f  they do not then they  

a re  caught by Item 92 of t h e  Second Schedule a s  being not elsewhere 

included and carry  an ad valorem duty of 1 5  per cent. 

Under Item 50 (h)  of t h e  Schedule " Indus t r i a l  metals" a re  

a l ready f r e e  of duty  and a l l  t h e  Executive Council has t o  do is  t o  

prescr ibe  by By-law what such metals a re  t o  be admitted free.  There 

i s  no d e f i n i t i o n  of " I n d u s t r i a l  metals" t o  be found but it i s  not 

su rp r i s ing ,  f o r  t h e  expression,  I th ink ,  is  p l a i n  enough without a 



d e f i n i t i o n  - metals used i n  indus t ry  is s u f f i c i e n t .  Then t h e  question 

t u r n s  on what a re  w t a l s  wi th in  t h e  meaning of t h e  By-law. 

The By-law d e s c r i t e s  t h e  metals a s  aluminium, bronze, brass ,  

copper, lead ,  i ron ,  s t e e l ,  a l l o y s  and manufactures t h e m o f  and design- 

a t e s  them p a r t i c u l a r l y  a s  angle, bar, rod, p l a t e ,  sheet ,  block, tube ,  

valves,  ingots ,  t e e s ,  b i l l e t s ,  blooms, hoop, s l abs ,  loops,  galvanized,  

pipes and f i t t i n g s  except p a r t s  of machinery. 

The approach t o  i n t e r p r e t a t i o n  i s  t o  a sce r t a in  what is  m a n t  

by t h e  words used. What does t h e  A c t  o r  Regulation o r  By-law say. 

Sect ion 5 of t h e  Ordinance gives  t h e  paver t o  make By-laws 

wi th  respect  t o  any of t h e  I tems i n  t h e  Second Schedule but t h e  making 

of t h e  By-law i s  r e s t r i c t e d  t o  t h e  subject  mat ter  of t h e  Item. I do 

not see,  however, t h a t  t h W e  is a r e s t r i c t i o n  a s  t o  t h e  desc r ip t ion  of 

t h e  a r t i c l e s  under t h e  By-law i f  such a r t i c l e s  can ke properly included 

under t h e  general  heading of t h e  Item. I n  these  desc r ip t ions  t h e r e  i s  

a necessary l a t i t u d e  given. 

The expression i s  " I n d u s t r i a l  metals." To me t h e  term 

denotes something more than raw metals - metals i n  t h e i r  primary 

condit ion.  Cer ta in  processing is t o  be c a r r i e d  out befon? they 

become metals t o  be used i n  industry.  

I n  t h e  considera t ion of what a re  i n d u s t r i a l  metals the re  

w i l l  te some point  reached when they cease t o  be such. It is  l e f t  t o  

t h e  By-law making au thor i ty  t o  determine t h e  point  a t  which they cease 

t o  be i n d u s t r i a l  metals and should come under o t h e r  categories.  It has  

determined t h i s  point ,  I th ink ,  by adding t h e  words "except p a r t s  of 

machinery" which are  d e a l t  w i th  by By-law No. 1 of 1959 wi th  r e spec t  

t o  T a r i f f  Item 49 ( a ) ,  and by t h e  des ignat ion of t h e  a r t i c l e s .  

It has teen argued t h a t  i n  c e r t a i n  r s s p e c t s  t h e  By-law under 

review i s  repugnant o r  inval id .  The By-law must of necess i ty  go teyond 

the  Ordinance because it must enumerate o r  prescr ibe  c e r t a i n  th ings  

which a re  not e n m r a t e d  by t h e  Ordinance. a v. (1902) 1 

K.B. p. 160 a t  p.165. It is l e f t  t o  t h e  By-law making au thor i ty  t o  

p r e s c r i t e  what a r t i c l e s  a r e  t o  come wi th in  t h e  expression " Indus t r i a l  

metals." In  my view t h e  By-law is not i n v a l i d  with respect  t o  any 

p a r t  of it. 

The question is  them, upon an i n t e r p r e t a t i o n  of t h e  By-law, 

whether t h e  lead b a t t e r y  p l a t e s  come wi th in  its scope. I was inv i t ed  

i n  argument f o r  t h e  Respondent t h a t  a s  t h e  Ordinance is an a t taching 

s t a t u t e  it must h i n t e r p r e t e d  i n  favour of t h e  subject .  No doubt t h e  

Customs Ordinance, w i th  which t h e  Customs T a r i f f  Ordinance is  incorpor- 

a ted ,  conta ins  penal sec t ions ,  but t h i s  i s  a claim t o  recover customs 

duty paid under p ro tes t  and t h e  question is merely whether o r  not upon 



t h e  i n t e r p r e t a t i o n  of t h e  By-law t h e  Claimant i s  t o  recover t h e  money 

paid,  and t h e  By-law i s  t o  be construed according t o  t h e  f a i r  c o m n -  

sense meaning of t h e  words used, l i k e  any o the r  enactmnt .  

~t is  a good r u l e  of const ruct ion t h a t  where a charge is  t o  

be imposed on t h e  sub jec t ,  it ought t o  be done i n  c l e a r  and unambiguous 

language" (per  Park J. i n  Casher v. Holmes E.R. 109 p. 1263). But what 

qne has  t o  do here i s  t o  f i r d  whether t h e  lead ba t t e ry  p l a t e s  come with- 

i n  t h e  ambit of t h e  By-law, f o r  i f  they do not they a r e  goods not e l s e -  

where included and they a re  caught by Item 92 of t h e  Schedule, which i s  

c l e a r  enough. 

The ba t t e ry  p l a t e s  a re  lead a l l o y s  and merely a s  lead a l l o y s  

they come wi th in  t h e  desc r ip t ion  of metals i n  t h e  f i r s t  pa r t  of t h e  By- 

law, but it i s  t o  be considered whether a s  ba t t e ry  p l a t e s  they can come 

wi th in  t h e  second pa r t  of t h e  By-law. It i s  t r u e  t h a t  t h e  b a t t e r y  p l a t e s  

a s  such a re  not designated among t h e  p a r t i c u l a r  i tems i n  t h e  second p a r t  

of t h e  By-law. 

The f i r s t  p a r t  of t h e  By-law, however, does i n  t h e  l i s t  

include "lead" so t h a t  i n  t h e  p a r t i c u l a r  l i s t  one may have lead bars,  

m d s ,  p l a t e s ,  sheet ,  va lves  f o r  example. The By-law must be read a s  a 

whole. It i s  accepted t h a t  t h e  metals a re  not i n  t h e  raw s t a t e  but have 

undergone some degree of processing i n  order  t o  tecom metals used i n  

indust ry .  J u s t  a s  valves  have undergone a change t o  some degree, so  have 

t h e  ba t t e ry  p l a t e s  been fashioned by c u t t i n g  a s  t o  s i z e  and t h e  add i t ion  

of lugs  so  t h a t  they may ke used i n  t h e  indust ry  of making ba t t e r i e s .  

To t h e  term " f i t t i n g s "  t h e r e  must be given some meaning. A s  

t h e r e  is  no d e f i n i t i o n  of t h e  word one must look t o  t h e  d ic t iona ry  f o r  

t h e  ordinary acceptance of i t s  maning.  To my mlnd, and so  f a r  a s  I 

can gather  from t h e  d i c t i o n a r i e s ,  " f i t t i n g s "  mean th ings  used i n  f i t t i n g  

up. The bat tery  p l a t e s  a r e  manufactures of lead a l loy  and come wi th in  

t h e  term " f i t t i n g s , "  and so,  being wi th in  t h e  By-law a re  f r e e  goods. 

I dismiss t h e  Appeal with cos t s  t o  be taxed. 


